Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


A 


r  '  -- 


.   -c. 


A   TREATISE 


ON  THE 


EVIDENCE 


OF 


ABSTRACTS  OF  TITLE 


TO 


REAL    PROPERTY. 


BY 


JOHN    YATE    LEE, 

OP  LINCOLN  B  INN,  ESQ.,  BARRISfER. 


LONDON: 

THOMAS  BLENKARN,  LAW  BOOKSELLER, 
19,  CHANCERY  LANE. 

1843. 


LONDON: 

G.  ROWORTH  AND  80H8,  BILL  YARD, 
TEMPLE  BAR. 


TO 


THE  RIGHT  HONOURABLE 


SIR  NICOLAS  CONYNGHAM  TINDAL,  KNT., 


LORD  CHIEF  JUSTICE 


OF   THE  COURT  OF  COMMON   PLEAS, 


C||i0  €xtatiw 


18 


(with  his  lordship's  permission) 


INSCRIBED, 


BT   HIS  OBLIGED  AND   FAITHFUL  SERVANT, 


THE  AUTHOR, 


PREFACE. 


This  Treatise,  which  has  been  written  for  the  use 
of  the  Student  as  well  as  for  the  Practitioner,  is 
an  attempt  to  collect  together  some  of  the  rules 
and  points  of  practice  in  regard  to  the  Evidence 
of  Titles,  which  are  of  most  frequent  occurrence 
in  the  Chambers  or  Offices  of  the  Conveyancer 
and  Solicitor. 

Various  recent  changes  in  the  law  have  com- 
pelled the  author  to  add  much  to  the  body  of  the 
work  (originally  written  many  years  ago);  the 
recent  additions  made,  are  chiefly  founded  upon 
the  modern,  statutes  relating  to  real  property. 
The  work  originated  in  notes  made  during  the 
first  ten  years  of  the  author's  practice  as  a 
conveyancer.  Having  been  written  at  different 
intervals,  the  general  arrangement  is,  he  fears, 
defective,  and  not  only  on  this,  but  on  other 
grounds  he  hopes  for  some  indulgence  from  the 
profession.  He  has  however  endeavoured  to  make 
the  work  practically  useful,  and  with  that  view 
has  sometimes  travelled  beyond  the  strict  subject 
of  evidence,  to  discuss  other  points  which  arise  in 
the  consideration  of  Titles.     With  a  view  also  to 
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practical  utility,  he  has  added  a  form  of  Analysis 
of  an  Abstract,  in  the  Appendix— this  may  be 
useful  to  aid  the  beginner,  but  may  be  abandoned 
in  practice  in  after  years,  as  it  sometimes  induces 
a  habit  of  relying  too  much  on  memoranda,  and 
too  little  on  the  memory. 

The  author  has  to  acknowledge  much  assist- 
ance from  various  professional  friends.  To  one 
who  is  now  no  more  (Mr.  John  Tyrrell)  he  feels 
that  he  is  under  great  obligations,  not  only  as 
having  been  a  student  in  his  chambers,  but  as 
having  benefited  by  his  advice  and  opinions  in 
practice  subsequently.  From  the  experience  thus 
gained,  the  writer  has  in  some  instances  ventured 
to  state  with  more  confidence  than  he  could 
otherwise  have  done,  the  rules  and  practice  of  the 
profession. 

'   10,  Serle  Street ^  Lincoln* s  Inn, 
1st  October,  1843. 
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ERRATA. 


Page    6,  for  "  It  Adol.  &  Ellis,  489.*'  read  "12  Adol.  &  Ellis,  48;" 
96,  for  **  Chap.  XL"  rtad  *•  Chap.  X." 

35,>r  "  3  &  4^  Will.  4,  c.  100."  read"9hS  Will.  4.  c.  100." 
3l8,/9r"  Wo  liave  before  stated,"  nod  "  We  have  stated  in  a  subse- 
quent page."  &e. 
333.  llie  office  tor  Nw-paroehial  Registers  is  in  the  Rolls  Yard,  Chancery 
Lane. 


ABSTRACTS    OF    TITLK 


CHAPTER  L 

OF  ABSTRACTS  GBNBSALLT — AND  OF  YBBIFYINO  THE 

CONTBKT6. 

Thb  evidence  of  titles  to  real  property,  as  between  vendor 
and  purchaser,  is  always  written;  consisting  either  of 
original  legal  instruments,  or  of  statements  and  proofs 
reduced  to  writing. 

The  nature  of  that  evidence  is  shown  by  an  abstract  of 
such  of  the  different  deeds,  wills,  and  other  documents, 
and  of  such  statements  of  pedigrees,  rights  of  ownership 
and  possession,  as  are  supposed  to  prove  or  affect  the 
right  of  property. 

These  are  collected,  arranged  and  set  forth,  by  the  ven- 
dor, for  the  information  and  satisfaction  of  the  purchaser, 
and  the  abstract  thus  made  out  ought  to  contain  not 
only  the  substance  of  the  several  instruments  and  proofs 
in  support'  of  the  title,  but  a  statement  of  all  charges, 
incumbrances,  liens,  and  liabilities,  to  which  the  property 
may  be  subjected,  and  of  which  it  is  in  any  way  material 
for  the  purchaser  to  be  apprized. 

Thus  it  is  now  the  duty  of  the  vendor's  solicitor  to  set 
forth  a  statement  of  all  judgments  subsisting  against  a 
vendor ;  judgments  having  become,  by  the  1  &  2  Vict. 
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c.  llOy  8.  13,  a  specific  charge  on  almost  all  kinds  of 
property,  and  are  not,  as  formerly,  merely  a  general  lien. 
See  2  Sug.  V.  &.  P.  381,  (10th  edit.) 

The  period  within  which  an  abstract  is  to  be  deliyered, 
and  likewise  the  time  fixed  for  completion  of  the  contract, 
are  usually  specified  either  in  the  conditions  of  sale,  or  in 
the  agreement  for  purchase ;  and  it  is  now  settled,  that  if 
the  parties  choose  to  limit  themselves  to  the  periods  fixed 
by  the  contract,  the  time  may  be  made  a  material  point 
of  the  agreement;  or,  as  it  is  termed,  may  be  of  the 
essence  of  the  contract :  even  where  nothing  as  to  the 
time  is  mentioned,  it  may,  from  the  nature  of  the  property 
which  is  the  subject  of  the  contract,  be  of  the  essence  of 
the  contract — as,  for  instance,  where  the  property  sold  is 
held  for  lives  or  years,  or  which  is  of  a  fluctuating  or 
transitory  nature,  or  where  it  is  a  reversion  or  a  lease 
renewable  under  an  ecclesiastical  body.  Doloret  v.  Roth^ 
schildf  1  Sim.  &  St.  590 ;  and  the  cases  cited  in  1  Sug.  V. 
&  P.  414,  (10th  edit.)  And  where  time  has  not  thus  been 
made,  or  would  not  from  other  circumstances  be  deemed, 
a  material  part  of  the  contract,  it  is  competent  for  either 
party  to  an  agreement,  in  which  delay  is  taking  place^  or 
is  likely  to  take  place,  to  give  notice  to  the  other  party 
that  he  is  desirous  of  bringing  the  contract  to  a  conclusion, 
and  with  that  view,  to  limit  a  reasonable  time  for  comple- 
tion ;  and  then  to  state  in  the  notice,  that  if  the  contract 
be  not  completed  within  that  period,  it  will  be  considered 
as  abandoned.  Taylor  v.  Braum,  2  Beav.  180.  Of  course 
after  such  a  notice  the  party  giving  it  must  take  care  that 
he  do  not  himself  create  any  unnecessary  delay.  And 
where  in  regard  to  the  completion  of  a  purchase,  the  time 
specified  by  the  agreement  is  fixed  as  so  many  months,  it 
has  been  held  that  calendar,  not  lunar,  months  are  to  be 
intended.    Lcmg  v.  Gale,  1  M.  &  S.  111.     And  where 
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objections  are  to  be  made  within  a  certain  period  after 
delirery  of  the  abstract,  that  period  does  not  begin  to  run 
until  the  time  when  a  perfect  abstract  is  deUTered.  See 
HobBon  r.  Bell,  2  Beav.  17. 

The  property  in  the  abstract  thus  prepared,  after  deUrery 
to  the  purchaser,  is  Tested  in  him  whilst  the  contract  is  tm 
fierij  that  is,  while  it  is  going  on  towards  completion,  or 
till  it  is  abandoned  or  rescinded ;  from  which  time  either 
the  purchaser  is  absolutely  entitled  to  the  abstract,  or  it 
reverts  to  the  rendor  if  the  contract  be  not  completed. 
Roberts  v.  Wtfaii,  2  Taunt.  278. 

Any  opinion  or  observations  made  upon  the  abstract  by 
the  purchaser  or  his  counsel  relatire  to  the  title  must  be 
made  at  his  expense.    2  Sug.  V.  4  P.  80,  (10th  edit.) 

But  if  the  contract  be  avoided,  the  purchaser  may,  if  he 
please,  retain  any  opinion  which  he  has  taken  upon  the 
tiUe,  or  he  niay  erase  any  observations  or  opinions  which 
have  been  written  upon  the  abstract,  so  as  to  debar  the 
vendor  from  reaping  any  advantage  from  them ;  Wood  v. 
Court,  H.  Term,  1827,  V.  C.  see  post,  p.  19  j  unless  (as  he 
is  entitled  to  do)  he  claim  from  the  vendor  the  expenses 
of  such  observations  or  opinions,  in  which  case  it  seems 
but  reasonable  that  the  vendor  should  have  that  for  which 
he  is  bound  to  pay. 

It  is  desirable  that  the  purchaser,  if  his  contract  is 
completed,  should  carefully  preserve  not  only  the  ab- 
stract itself,  but  all  queries  and  objections,  with  the 
answers  or  statements  made  respecting  the  title,  as  after 
a  lapse  of  time,  these  observations  and  answers  may  of 
themselves  be  of  some  weight  in  determining  future  ques- 
tions. With  a  view  to  this,  the  observations  and  an- 
swers, but  more  particularly  the  answers,  should  be  signed 
by  the  solicitors  or  parties  making  them;  and  where 
there  is  any  doubt  as  to  the  possession  or  security  of  the 

b2 
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deedsy  it  is  advisable  to  take  the  precaution  of  having 
the  abstract  itself  signed  or  certified  as  correct  by  those 
who  examine  it  with  the  deeds,  and  the  names  of  the 
witnesses  attesting  the  execution  of  the  several  instru- 
ments abstracted  should  in  such  cases  be  added,  which 
may  eventually  render  the  abstract  alone  good  secondary 
evidence  of  title.    Bryant  v.  Busk,  4  Russ.  2.    This  will, 
perhaps,  suggest  to  solicitors  the  impolicy  in  many  cases 
of  cutting  up  or  mutilating  old  abstracts,  to  form  out  of 
them  new  abstracts,  or  drafts  of  abstracts,  or  recitals  for 
drafts  of  deeds  in  preparation.    The  title  deeds  and  other 
evidences  of  title  are  usually  produced  for  examination 
with  the  abstract  at  the  office  of  the  vendor's  solicitor,  or 
at  his  agent's  office  in  town ;  and  according  to  the  present 
practice  the  solicitor  for  the  purchaser,  if  he  resides  any 
considerable  distance  from  town,  cannot  charge  his  client 
with  the  expenses  of  going  to  London  to  inspect  the 
deeds ;  he  must  either  send  a  clerk  or  employ  an  agent  in 
town  for  this  purpose.      In  the  case  of  A  hop  v.  Lord 
Oxford,  1  Mylne  &  K.  564,  the  attorney  for  the  purchaser, 
living  in  Worcestershire,  was  not  allowed  to  charge  for 
going  to  town  to  compare  the  deeds  with  the  abstract, 
although  he  mentioned  his  intention  to  his  client.    The 
Court  observed,  that  he  ought  to  have  done  more,  and 
told  his  client  that  it  was  not  usual  for  the  attorney  to  go 
himself  on  such  a  business,  to  so  great  a  distance.    And 
it  has  I  believe  been  decided,  that  a  solicitor  cannot  charge 
for  going  to  London  for  the  purpose  of  inspecting  deeds 
where  he  resided  sixty  miles  from  town ;  yet  it  would  seem 
the  importance  of  the  case  might  justify  his  attendance 
even  when  residing  at  a  gi*eater  distance,  and  certainly  the 
charge  would  be  allowed  where  he  had  the  client's  express 
authority,  the  law  and  the  practice  in  this  behalf  being 
understood  by  the  client.     If  any  documents  cannot  be 
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produced  at  such  officesi  as^  for  instance,  where  the  deeds 
are  in  the  custody  of  a  mortgagee,  or  in  the  hands  of  some 
stranger  who  has  entered  into  a  covenant  to  produce  them, 
the  yendor  must  be  at  the  expense  of  the  purchaser's  so- 
Hcitor  going  from  place  to  place  to  compare  the  abstract 
with  the  deeds,  and  he  is  not  bound  to  send  the  abstract 
to  an  agent  in  a  country  town,  in  order  that  he  may  com- 
pare the  abstract  with  the  deeds.  Hughes  v.  Wynne,  8 
Sim*  86.  Whether  the  attorney  should  go  himself,  or  is 
bound  only  to  send  a  clerk  in  such  a  case,  does  not  ap* 
pear  to  have  been  a  subject  of  discussion  in  this  case,  but 
something  would  probably  depend  upon  the  importance  of 
the  case.  So,  if  reference  is  required  to  be  made  to  the 
court  rolls  of  a  manor  which  are  deposited  with  the  stew^ 
ard^  the  purchaser's  solicitor  must  send  to  the  place  where 
such  documents  are,  the  vendor  paying  the  expense  of  the 
journey.  But  this  rule  is  not  to  be  extended  to  public 
offices  where  are  deposited  probates  of  wills,  letters  of 
administration,  inrolments  of  deeds,  and  such  like  docu- 
ments. 2  Sug.  V.  &  P.  83,  (10th  edit).  The  vendor  must 
obtain  of  these  from  the  proper  quarter  official  copies  and 
extracts  by  which  to  authenticate  his  abstract,  and  it  is 
not  enough  merely  to  refer  the  purchaser  or  his  solicitor 
to  Doctors'  Commons,  the  Inrohnent  Office,  the  Bankrupt 
Office,  and  other  offices  where  the  instruments  may  be 
seen,  with  an  offer  to  defray  the  incidental  fees  and  ex- 
penses. 2  Sug.  V.  Sc  P.  83,  (10th  edit.) ;  and  MS.  Opin. 
of  Mr.  Tyrrell.  But  in  a  title  where  a  grant  from  the 
crown  appeared  to  be  the  commencement  of  the  title,  Sir 
Bdward  Sugden  thought,  upon  the  point  being  submitted 
to  him,  that  it  was  not  incumbent  upon  the  vendor  to  do 
more  than  inform  the  purchaser  where  he  might  see  the 
original  grant,  which  of  course  was  abstracted  in  th^  first 
instance.    Cooper  v.  Emery f  cited  by  Mr.  Hayes  in  his 
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Treatise  on  Conveyancing^,  p.  248.  Whether  a  vendor  of 
copyholds  can  be  required  to  procure  copies  of  court  roll 
for  the  verification  of  the  abstract;  when  he  baa  not  any  in 
his  own  possession,  or  whether  be  may  refer  the  purchaser 
to  the  original  court  rolls,  which  are  the  proper  muniments 
of  title  of  every  copyholder,  seems  more  doubtful.  12 
Ad.  k  Ellis,  489.  The  better  opinion  appears  to  be,  that 
he  may  refer  the  purchaser  to  the  court  rolls  themselves, 
paying  the  incidental  expenses  to  the  purchaser,  and  that 
he  is  not  bound  to  procure  copies  for  the  purchaser.  The 
oontract  for  purchase,  or  the  conditions  of  sale,  however, 
frequently  vary  these  general  rights  and  rules  of  practice, 
and  impose  much  upon  the  purchaser  which  he  otherwise 
would  not  be  compelled  to  bear.  There  are  few  things 
require  so  much  prudence  and  circumspection  as  the  terms 
or  the  conditions  of  a  sale  by  auction,  or  the  form  and 
words  of  an  agreement  for  sale  by  private  contract,  the 
latter  of  which  are  frequently  prepared  in  the  loosest 
manner,  giving  rise  to  endless  questions  and  disputes. 
Without  incurring  the  expense  of  a  regular  investigation 
of  a  title  prior  to  a  sale  being  made,  as  recommended  by 
Sir  Edward  Sugden,  the  vendor's  solicitor  may  by  a  refer- 
ence to  the  title  deeds,  and  particularly  by  observing  the 
points  or  difficulties  raised  at  the  period  of  a  former  sale, 
(if  any,)  easily  ascertain  what  are  likely  to  be  again  raised 
as  difficulties  upon  the  title,  and  guard  accordingly  against 
them.  Oflentimes  an  old  opinion  taken  as  to  the  title 
will  contain  all  that  is  necessary  to  be  attended  to  on  a 
resale. 

McMre  circumspection  is  necessary  on  the  part  of  a  pur- 
chaser than  is  usually  supposed  in  making  requisitions 
upon  an  abstract  of  title  sent  for  inspection  and  perusal ; 
for  should  the  purchaser,  or  his  counsel  or  agent,  require 
from  the  vendor  more  to  be  produced  in  evidence  than  is 
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reasonable  or  ought  to  be  demanded,  he  may  in  a  suit  for 
specific  performance,  (although  the  vendor  has  wrongfully 
withheld  other  evidence  which  ought  to  be  suppUed,)  be 
deprived  of  his  costs  as  against  the  vendor,  which  would 
otherwise  have  been  allowed  him.  Newall  v.  Smithy  1  J. 
Sc  W.  263.  This  is  perhaps  worth  notidng,  as  it  is  not  an 
uncommon  mistake  with  a  purchaser  or  his  legal  advisers, 
to  suppose  that  no  possible  disadvantage  can  accrue  from 
making  too  many  requisitions* 


(    8    ) 


CHAPTER  II. 

OF  THB  TITLE  TO  BB  PRODUCBD, 

Thb  question  which  we  now  propose  to  discuss,  as  intro* 
ductory  to  the  main  object  of  the  present  treatise,  is  what 
kind  of  title  every  vendor  is  bound  to  produce  for  the 
satisfaction  of  a  purchaser,  to  which  will  afterwards  be 
added  some  suggestions  respecting  the  investigation  of  a 
title  on  behalf  of  a  purchaser. 

It  is  always  presumed,  when  a  sale  is  made,  that  the 
vendor,  in  the  absence  of  any  stipulation  to  the  contrary, 
undertakes  to  make  out  a  good  title  to  what  he  sells,  i.  e. 
a  marketable  title,  good  both  at  law  and  in  equity.  If  any 
doubt  therefore  exist  as  to  the  soundness  of  the  vendor's 
titie,  it  is  always  prudent  to  make  such  stipulations  as  may 
cover  or  meet  the  apprehended  difficulty,  by  the  contract 
or  conditions  of  sale ;  for  a  purchaser's  right  to  a  good 
title  will  not  be  narrowed,  unless  it  be  clearly  intended 
and  expressed  to  be  so.  Taylor  v.  MarHndaUy  1  Yo.  k 
Col.  N.  S.  668.  A  purchaser  is  to  run  no  risk.  A  court 
of  equity,  in  the  absence  of  all  agreement,  never  forces 
an  unmarketable  title  on  a  purchaser,  and  never  compels 
a  purchaser  to  accept  a  titie  depending  upon  words  which 
are  too  doubtful  to  be  settled  without  litigation.  See  in- 
stances, with  cases  referred  to,  of  what  are  considered 
doubtful  tiUes,  2  Sugd.  V.  &  P.  176  (10th  edit) ;  and  see 
Shper  V.  FUh^  2  Ves.  k  Bea.  149.  See  also  Howarth  and 
others  V.  SmitA,  6  Sim.  161,  where  several  other  caseB  are 
noticed.  The  tide  to  be  perfect  must  extend  to  show  the 
right  of  property  and  present  possession  to  be  vested  in 
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the  vendor,  or  in  some  person  on  his  behalf.  The  estate 
need  not  be  actually  vested  in  the  vendor  or  in  his  trustees 
at  the  time  of  sale ;  it  is  sufficient  if  it  appear  that  upon 
some  act  being  done  by  the  vendor,  or  on  his  behalf,  he 
will  be  enabled  to  make  a  good  title  and  to  convey. 
Whether  the  vendor  be  compellable  or  not,  where  many 
incumbrances  or  trust  estates  are  outstanding,  to  vest  such 
interest  or  estates  in  himself,  in  order  that  he  may  make 
a  direct  and  simple  conveyance  to  the  purchaser,  has  some- 
times been  a  question,  but  this  is  seldom  insisted  on  in 
practice;  although  where  a  purchaser  would  be  put  to 
much  expense  on  this  account,  he  may  no  doubt  be  re-< 
lieved  from  it  by  Buch  an  arrangement  being  insisted  upon 
prior  to  taking  his  conveyance.  See  the  cases  cited  in 
2  Sugd.  v.  &  P.  466  (10th  edit.) ;  and  see  Reeves  v.  Gilly 
I  Beav.  375,  where  it  was  held  that  an  intended  lessee 
could  not  insist  upon  the  intended  landlord  vesting  every 
interest  in  himself  prior  to  granting  a  lease.  This  point 
is  a  matter  of  some  importance,  where  covenants  are  to  be 
entered  into  which  ought  to  run  with  the  land,  since  they 
can  only  be  taken  as  covenants  in  gross,  and  cannot  run 
with  the  land,  where  the  vendor  or  the  party  covenanting 
has  but  an  equitable  or  imperfect  estate  in  the  property* 
See  Webb  v.  Russell,  3  T.  R.  393 ;  ibid.  678.  See  also  note 
to  6  Byth.  Prec.  281  (edit,  by  Parkyn  &  Stewart.)  For- 
merly it  was  not  desirable  to  have  the  l^al  estate  vested 
in  the  vendor  prior  to  the  conveyance  made  to  the  pur- 
chaser, for  under  the  old  law  it  might  have  happened  that 
judgments  would  in  many  cases  have  attached  by  the 
adoption  of  such  a  course  upon  the  estate,  when  once 
vested  in  him,  from  which  the  property  might  otherwise 
have  been  held  discharged.  But  now  since  the  act  1  &  2 
Vict.  c.  110,  judgments  are  made  to  affect  as  well  the 
equitable  as  the  legal  ownership*    See  past,  Chapter  XIV* 
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The  title  must  also  embrace  the  entire  estate  or  interest 
sold,  and  that,  free  from  incumbrances ;  but  tithes,  quit 
rents,  and  land  tax  are  not  included  under  the  term  incum- 
brances, being  the  common  liabilities  or  burdens  to  which 
almost  all  lands  are  presumed  to  be  subject.  In  general 
a  purchaser  is  not  compellable  to  accept  of  an  indemnity 
as  to  the  title,  although  in  some  cases  he  may  be  com- 
pelled to  take  an  indemnity  against  a  pre-existing  charge, 
such  as  a  small  rent-charge,  an  equivalent  security  by  dis- 
tress or  otherwise  being  given  on  other  estates;  see  the 
decision  in  HaUey  ▼•  Grant,  13  Ves.  81,  and  what  is  said 
by  Lord  Eldon  in  TToocf  v.  JSmio/,  19  Ves.  221 ;  but  it  is 
apprehended  that  where  an  indemnity  is  or  ought  to  be 
given,  it  must  be  a  substantial  and  available  security,  likely 
to  continue  as  long  as  the  insecurity  or  doubt,  against 
which  it  is  intended  to  provide,  may  exist.  A  mere  per- 
sonal indemnity  by  bond  or  covenant  would  not  (except 
in  some  trifling  or  peculiar  case)  be  deemed  sufficient  by 
the  Court.  Lord  Eldon,  however,  says  in  JBalmanmo  v« 
Lumletff  1  Ves.  &  B.  226,  that  he  did  not  apprehend  the 
Court  could  compel  a  purchaser  to  take  an  indemnity  or 
the  vendor  to  give  it.  See  also  Fildei  v.  Hooker^  3  Mad. 
196.  It  is  more  frequently  a  question  whether  in  par- 
ticular cases  a  sale  may  not  be  carried  into  effect  with  a 
compensation  to  the  purchaser  for  some  deficiencyi  as  we 
shall  see  hereafter. 

A  purchaser  is  in  strictness  entitled  to  have  what  he 
contracts  for ;  and  if  he  cannot  have  that,  the  old  rule  of 
law  formerly  was,  that  he  should  not  be  bound  to  take 
something  else  in  lieu  of  it  But  modem  Courts  of  Equity 
have  varied  very  far  from  this  salutary  and  reasonable 
rule,  farther  perhaps  in  some  cases  than  they  would  be 
prevailed  upon  to  go  again;  as  for  instance  in  the  well 
known  case  of  Skirby  v.  JDaow^  cited  6  Ves*  678;  S.  C, 
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1  B.  C.  C.  440,  where  the  purchaser  bought  an  estate,  ex- 
pecting, under  the  representation  made,  that  the  land  was 
in  Essex,  and  that  he  should  be  a  freeholder  of  that 
county,  whereas  it  proved  that  the  property  was  in  Kent, 
and  that  he  would  be  liable  to  be  made  a  churchwarden 
of  Greenwich ;  but  the  purchaser  was  kept  to  his  bargain. 
Also  in  the  case  where  a  house  with  a  wharf  was  pur- 
ehased,  the  wharf  beii^  the  principal  object  of  the  purchase, 
but  the  vendor  failing  to  make  out  a  title  to  the  wharf,  the 
purchaser  was  still  compelled  to  take  the  house  without  it 
This  case  is  remarked  upon  in  1  Cox,  61,  where  Lord 
Thurlow  seems  to  intimate  that  he  would  not  have  gone 
so  &r  as  to  enforce  such  a  contract ;  and  Lord  Brougham, 
when  Chancellor,  expressed  his  surprise  at  cases  having 
been  carried  so  far,  and  thought  that  if  such  was  the  law, 
it  was  not  generally  known  in  Westminster  Hall.  De- 
ficiencies may  exist  either  by  reason  of  charges  or  incum- 
brances upon  an  estate,  or  by  reason  of  the  quantity  of 
interest,  or  extent  or  quality  of  the  property  not  answering 
the  terms  of  the  contract  under  which  it  was  sold.  Any 
defect  in  point  of  estate,  as  for  instance  that  the  legal 
estate  was  outstanding  in  parties  unknown,  or  in  persons 
who  refiised  to  convey,  although  they  had  no  beneficial 
interest,  or  the  existence  of  any  other  defect  which  would 
deprive  the  owner  of  his  legal  right  or  remedy,  is  usually 
not  considered  by  the  courts  as  a  subject  of  compensa- 
tion. But  in  the  case  of  HoMbury  v.  Litchfield^  2  Mylne 
&  K.  633,  a  contract  for  a  lease  for  thirty-one  years  was 
upheld,  although  the  power  of  the  vendor  only  extended 
to  make  a  lease  fi)r  twenty-one  years,  with  a  covenant  to 
renew ;  a  compensation  was  directed  to  be  made  for  the 
difference  in  value  between  the  l^al  term  of  thirty-one 
years  and  a  legal  term  of  twenty-one  years,  with  only  a 
covenant  added  for  the  other  ten  years.    Quit  rents  are 
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regarded  as  incidents  of  tenure ;  and  it  has  been  decided, 
that  quit  rents  are  subjects  of  compensation,  probably  as 
being  such.  JEMaile  t.  Stepken$an,  1  Sim.  k  Stu.  122. 
Perhaps  rent  charges,  where  small,  may  also  be  con- 
sidered as  the  subjects  of  compensation ;  but  where  the 
rent  to  which  the  property  is  subject  is  only  a  part  of  an- 
other and  a  larger  rent  issuing  out  of  a  more  extensive 
property,  such  a  rent  can  never  be  made  the  subject  of 
compensation,  and  such  an  estate  cannot  be  forced  upon 
a  purchaser,  unless  some  valid  apportionment  of  the  rent 
can  be  shown,  which  could  only  be  effected  by  a  jury  or 
by  both  landlord  and  tenant  concurring  in  an  arrangement, 
or  some  act  from  which  an  apportionment  can  be  clearly 
inferred.  Bliss  v.  CoUinSj  5  Bam.  &  Aid.  876 ;  BarwweU 
V.  Harris  J  1  Taunt.  430.  But  these  rules  do  not  of  course 
apply,  and  no  objection  can  be  made  where  by  the  con- 
ditions of  sale  or  the  contract,  an  indemnity  is  held  out  to 
the  purchaser ;  and  where  an  indemnity  is  so  originally 
offered  by  a  vendor,  and  the  contract  or  conditions  state 
that  all  other  interested  parties  are  concurring  in  the 
arrangement,  the  vendor  cannot,  in  order  to  make  that 
indemnity  the  most  effectual,  be  compelled  either  to  get 
the  concurrence  of  other  parties,  or  to  obtain  an  act  of 
parliament.  Casamajor  v.  Strode,  2  Swanst.  347 ;  Walter 
V.  MaundSj  1  Jac.  &  W.  181.  Where  an  entire  estate  is 
charged  with  a  perpetual  annuity  to  a  curate,  it  may  be 
considered  a  sufficient  indemnity  to  several  purchasers  of 
the  estate  sold  in  lots,  that  one  of  the  lots  is  charged  with 
an  equivalent  rent  to  trustees,  in  order  to  indemnify  the 
several  other  purchasers,  with  a  covenant  added  to  in- 
demnify them  against  the  perpetual  annuity.  Casanu^or 
V.  Strode,  Jacob,  630. 

With  respect  to  land  which  has  been  contracted  to  be 
sold  tithe  free,  it  has  been  decided,  that  a  purchaser  cannot 
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be  compelled  to  take  it  with  a  compensatioii  if  not  tithe 
free,  or  at  least  if  not  liable  to  a  modus  or  money  payment 
in  lieu  of  tithes ;  Ker  v.  Cloberyy  stated  in  Sugden,  1  V. 
&  P.  621,  (10th  edit.) ;  although  in  one  case  a  purchaser 
was  compelled  to  take  an  estate  described  to  be  tithe  free, 
which  it  turned  out  was  liable  to  an  annual  payment  of 
14/.   in  money;  a  very  different  thing,  certainly,  from 
being  chargeable  with  tithe,  and  better  capable  of  com- 
pensation (which  in  that  case  was  accordingly  directed). 
Houg Aland  y.^NorrUy  1  Cox,  69.     Lord  Eldon,  too,  in  a 
subsequent  case,  held  that  the  principle  laid  down  by  him 
in  Ker  ▼.  Clobery,  did  not  apply  when  the  particulars  of 
sale  stated  that  ^^  about  thirty-two  acres  of  the  estate  were 
tithe  free,"  and  the  conditions  of  sale  also  stated  that 
errors  of  description  should  not  vitiate  the  sale :  the  whole 
estate  sold  being  140  acres.    Binhs  v.  Lord  Rokeletf,2 
Swanst.  222.    However,  the  general  rule  was  very  clearly 
laid  down  by  Lord  Lyndhurst,  in  the  late  case  of  Smith  v. 
Toleher,  4  Russ.  302,  where  he  says,  in  opposition  to 
prior  authority  the  other  way,  "  It  may  be  said  to  be  now 
settled,  that  a  man  who  agrees  to  purchase  a  landed 
estate  which  is  described  to  be  tithe  free,  shall  not  be 
compelled  to  complete  his  purchase,  if  it  turn  out  that  the 
land  is  subject  to  tithe ;  it  being  considered  as  a  general 
rule,  that  the  right  to  the  tithe  is  so  material  to  the  enjoy- 
ment of  the  land,  as  to  have  formed  the  inducement  to  the 
purchase.    Where,  however,  an  estate  is  sold,  the  land  tax 
being  untruly  stated  to  have  been  redeemed,  the  contract 
would  no  doubt  be  enforced  against  the  purchaser,  upon 
the  vendor  making  him  a  compensation.     So  likewise 
where,  either  by  the  vendor  or  his  agents,  a  wilful  mis- 
representation is  made  as  to  the  nature,  quantity  or  qua- 
lity of  the  estate  sold,  the  contract  may,  at  the  option  of 
the  purchaser,  be  carried  into  effect  with  a  compensation. 
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or  rescinded.  Lord  Tcwnsend  y.  Oranger^  referred  io  2 
Sim.  436.  And  where  a  property  is  described  in  the  par- 
ticulars to  be  of  a  certain  annoal  rent,  as  for  instance  55/. 
per  annum,  and  it  turns  out  to  be  only  40/.,  if  the  pur* 
chaser  buys,  relying  upon  such  a  description,  he  will  be 
allowed  compensation  out  of  his  purchase  money,  provided 
the  rental  be  found  to  be  of  a  less  amoimt  than  that 
stated.  Conn  v.  Cann,  3  Sim.  447.  Where  an  estate  is 
liable  to  certain  specific  payments,  which  are  not  men* 
tioned  in  the  particulars  or  agreemoit  for  sale,  although 
many  of  the  charges  or  liabilities  are  so  mentioned,  if 
there  be  no  fraud  apparent,  and  enough  is  stated  to  put 
the  purchaser  on  inquiry,  no  compensation  will  be  aOowed 
in  respect  of  the  specific  payments,  or  taxes,  to  which  the 
property  may  be  liable,  although  the  purchaser  was  in  ig* 
norance  of  such  liabilities.  Barraud  ▼.  Archer ^  2  Sim.  433. 
In  case  of  misdescription  of  quantity  either  in  admeasure- 
ment or  in  estate  or  interest,  as  also  in  quality,  there  are 
many  decisions  showing  that  trifling  inaccuracies  will  be 
adjusted  by  Courts  of  Equity  with  a  compensation.  CSof- 
craft  V.  Roebucky  1  Ves.  jun.  224 ;  Calverley  r.  WilKamSf 
1  Ves.  jun.  210 ;  Drew  v.  Heatsan,  6  Ves.  676.  But  where 
there  is  a  large  discrepancy,  such  as  where'nine-sixteenth 
parts  of  a  mill  only  can  be  conveyed  by  a  vendor  who  has 
contracted  to  sell  the  entirety,  specific  performance  will  not 
be  decreed.  See  Wheatley  v.  Sladcy  4  Sim.  126;  and  sec 
the  notes  to  Ves.  jun.  by  Mr.  Hovenden  on  Bill  v.  Buckr 
letfy  17  Ves.  394,  and  the  references  there.  Where  the 
description  of  land  was  in  general  words,  as  containing  by 
estimation  forty-one  acres,  be  the  same  more  or  less, 
although  the  estate  was  found  to  comprise  only  thirty-five 
acres,  no  compensation  was  allowed  to  the  purchaser. 
Winch  V.  Winchester y  1  Ves.  k  Bea.  376.  Where  con- 
ditions of  sale  state,  that  if  the  property  is  misdescribed, 
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an  equivalent  shall  be  given  or  taken,  as  the  case  may  be, 
and  the  description  is  that  the  property  contains  a  specific 
quantity  (perhaps  100  acres),  but  concludes  in  the  terms 
above-mentioned,  viz.  "  more  or  less,"  no  decision  seems 
yet  to  have  determined  whether  a  small  quantity  in  such 
a  case,  as,  for  instance,  two  or  three  acres  in  100  acres,  or 
thereabouts,  shall  be  allowed  for,  or  taken  into  considera- 
tion, so  as  to  admit  a  claim  for  compensation  to  be  made 
for  such  variation.  Where  the  description  of  property 
was,  as  containing  349  acres,  more  or  less,  but  that  any 
excess  or  deficiency  in  admeasurement  should  not  vitiate 
the  contract,  and  it  turned  out  that  the  acres  were  cus- 
tomary acres,  and  contained  only  two-thirds  of  a  statute 
acre,  it  was  held  by  Lord  Eldon,  that  so  great  a  deficiency 
could  not  be  covered  by  such  a  clause,  and  that  the  pur- 
chaser was  not  bound  to  complete  the  contract.  Portman 
V.  Mitt,  2  Russ.  570.  Probably  a  small  variation  between 
the  actual  admeasurement  and  the  description  in  the  par- 
ticulars, may  be  good  ground  for  claiming  an  allowance 
where  the  words  "  more  or  less"  do  not  occur,  under  the 
above  clause,  which  is  now  uniformly  inserted  in  all  con- 
ditions of  sale.  A  purchaser  will  not  be  compelled  to  take 
long  leaseholds  for  freehold  property,  nor  copyholds  for 
freehold,  with  a  compensation ;  Drewe  v.  Corp,  9  Ves.  368 ; 
Hick  V.  PhilUps,  Precedents  in  Chancery,  575;  nor  will  the 
contract  be  enforced  against  a  purchaser  with  a  compensa- 
tion, where  the  difference  in  quantity  amounts  to  six  parts 
out  of  seven;  Dolby  v.  Pullen,  3  Sim.  29;  1  Russ.  &  Mylne, 
296;  nor,  as  it  seems,  where  it  amounts  to  half  the  es- 
tate purchased ;  jRoffey  v,  Shallcross,  4  Madd.  227 ;  nor 
even  where  the  part  to  which  a  title  cannot  be  made  is 
very  small,  if  that  part  be  material  to  the  enjoyment  of 
the  rest  of  the  property  purchased.  See  KnatchbuU  v. 
Grueber,  1  Madd.  153 ;  affirmed  3  Mer.  124.    Where  the 
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property  is  sold  in  lots,  and  one  part  is  not  complicated 
or  entangled  with  the  rest,  specific  performance  as  to  such 
part,  with  a  compensation,  will  be  decreed,  although  a 
title  to  the  remainder  cannot  be  made  out.  Pook  ▼. 
Shtrgoody  2  B.  C.  C.  118.  But  if  the  part  to  which  the 
title  is  not  made  out  is  material  to  the  enjoyment  of  the 
rest,  it  seems  to  be  otherwise.  This  was  one  of  the  ques- 
tions in  the  case  of  CoMomajor  y.  Strode,  2  Mylne  k  Keen, 
722,  in  which  it  was  sought  by  motion  to  let  a  purchaser 
off  from  his  contract  for  one  lot,  in  consequence  of  the 
title  to  another  lot  being  defectire.  The  Lord  Chancellor 
very  clearly  stated  what  is  the  law  on  questions  of  this 
kind,  and  concluded  as  follows : — *^  That  in  determining 
whether  a  purchaser  who  fSeuls  to  obtain  a  good  title  to 
one  lot,  shall  be  let  off  from  his  contract  for  another,  the 
whole  circumstances  may  be  examined,  in  order  to  prove 
that  the  two  contracts  are  one,  by  showing  that  the  two 
parcels  are  complicated  together,  and  that  upon  the  whole 
transaction  the  Court  will  determine,  as  a  jury  would,  the 
question,  did  or  did  not  the  party  purchase  the  one  with 
reference  to  the  other ;  would  he  or  would  he  not  have 
taken  the  one,  had  he  not  reckoned  upon  also  having  the 
other.  The  objection  may  be  raised  by  being  put  directly 
in  issue,  or  it  may  be  raised  before  the  master,  according 
to  the  nature  of  the  suit,  but  it  cannot  be  raised  and  dis- 
posed of  upon  motion." 

The  general  rule  is,  that  when  a  party  gets  substan- 
tially that  which  he  contracts  for,  any  small  difference 
may  be  remedied  by  compensation,  but  not  if  there  be 
wilful  misrepresentation.  I  Sugd.  V.  &  P.  55  (10th  edit.) 
Questions  as  to  the  repairs  of  a  house,  and  the  bad  state 
of  cultivation  of  some  meadow  land,  may  be  remedied  by 
compensation.  Dyer  v.  Hargrove,  10  Ves.  505.  Although 
plain  and  palpable  defects  shall  not  be  matters  of  com- 
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pensation,  as,  for  instance,  a  footway  running  round  a 
field,  of  which  the  purchaser  was  ignorant,  but  which  was 
evident  to  common  observation.  Oldfield  v.  Rounds  5 
Ves.  608.  And  where  lands  were  described  in  quantity  as 
fourteen  acres,  and  in  quality  as  uncomi^only  rich  water 
meadow,  and  it  was  proved  that  twelve  acres  only  were 
capable  of  irrigation,  and  that  those  twelve  were  but  im- 
perfectly watered,  it  was  decided  by  Lord  Lyndhurst,  upon 
appeal  from  the  Vice-Chancellor,  that  as  to  the  two  acrea 
the  defect  in  quality  ought  to  be  the  subject  of  compen- 
sation, but  that  the  misdescription  of  the  whole  was  not 
such  as  to  be  sufficient  to  avoid  the  contract ;  Scott  v, 
Hanson^  1  Russ.  &  Myl.  128;  but  where  there  is  a  par- 
ticular representation  that  lands  lie  in  a  ring  fence,  which 
turns  out  to  be  false,  it  seems  doubtful  whether  it  be  pos- 
sible to  form  any  pecuniary  estimate  of  the  compensation 
which  ought  to  be  awarded,  and  therefore  the  purchaser 
might  perhaps  resist  a  bill  for  a  specific  performance, 
unless,  as  in  the  case  of  Dyer  v.  Hargravey  10  Ves.  506, 
it  should  be  proved  that  he  must  have  been  aware  of  the 
situation  of  the  land,  and  could  not  have  relied  on  the 
description.  Such  a  misdescription,  being  an  object  of 
the  senses,  would,  except  in  a  strong  case,  be  a  doubtful 
ground  for  avoiding  a  contract.  See  Knatchhull  v.  Grue- 
her  J  3  Mer.  146.  Even  where  the  common  clause  may 
have  been  inserted  in  conditions  of  sale,  that  an  error  in 
the  description  shall  not  vitiate  the  sale,  this  will  never 
afibrd  ground  for  compelling  a  purchaser  to  complete  his 
contract,  if  the  vendor  has  intentionally  given  a  wrong 
description,  designedly  to  mislead.  Deverd  v,  Bolton^ 
18  Ves.  609;  Clermont  v.  Tasburghy  1  J,  &  W.  112; 
Stewart  v.  Alliston,  1  Mer.  26  ;  and  see  the  case  of  Small 
V.  Attwoody  1  Yo.  407 ;  3  Y.  &  Col.  106 ;  and  the  cases 
there  cited. 
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Under  the  term  purchaser,  the  law  generally  includes  a 
mortgagee,  and  also  a  lessee,  to  the  extent  of  their  respec- 
tive interests ;  to  that  extent  they  are  purchasers ;  but  the 
rules  of  law  and  the  evidence  of  title,  as  they  relate  to  a 
lessee,  are  very  different  from  the  rules  and  the  evidence 
relating  to  a  purchaser  in  the  common  acceptation  of  the 
term,  as  likewise  to  a  mortgagee ;  but  the  title  and  evi-> 
dence  usually  required  on  behalf  of  a  purchaser  and  a 
mortgagee  are  nearly  similar.  Some  books  indeed  have 
stated  that  a  purchaser,  commonly  so  called,  should  require 
the  strictest  evidence  of  title,  because  all  his  interest  de- 
pends upon  his  power  of  making  out  a  strict  title  on  a 
future  sale;  and  that  a  mortgagee,  seldom  cdrancing  money 
to  the  full  value  of  the  estate,  may  well  dispense  with  the 
most  complete  evidence  of  title,  as  an  imperfect  title  might 
probably  fetch  the  amount  of  his  advances.  Others  say 
that,  as  a  mortgagee  can  never  gain  anything  beyond  the 
amount  of  the  money  lent,  he  ought  to  run  no  risk  of 
losing  that,  not  even  the  slightest ;  that  a  purchaser  takes 
the  estate  for  better  and  for  worse,  and  therefore,  rather 
than  reject  a  title  for  want  of  sufficient  evidence,  he  may 
be  sometimes  advised  to  take  it,  and  speculate  for  a  rise 
in  value. 

If  any  difference  is  to  be  made  between  the  evidence 
required  upon  a  purchase  and  that  required  upon  a  mort- 
gage, it  is  rather  in  respect  of  the  extent  than  the  nature 
of  that  evidence.  A  mortgagee  should  be  satisfied  that 
the  estate  can  never  be  lost,  although  the  state  of  the  title 
may  not  be  so  perfect  as  to  bring  the  highest  possible 
price;  and  he  should  lend  his  money  with  reference  to  that 
value.  A  purchaser,  on  the  contrary,  may  be  less  scru- 
pulous In  looking  at  the  absolute  certainty  or  perfection 
of  the  title,  if  he  buys  with  a  chance  of  a  rise  in  the  value 
of  the  estate ;  he  is  more  of  a  speculator  than  a  mortgagee 
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and  should  accommodate  his  bidding  to  the  probable 
chances  of  successful  gain,  and  he  may  look  upon  the 
state  of  the  title  as  a  part  of  his  adventure.  But  it  is  quite 
clear  that  if  a  purchaser  give  to  the  outside  of  the  ralue  of 
the  estate,  upon  the  presumption  that  the  estate  can  be  at 
any  time  again  sold,  he  ought  to  have  a  perfect  title  in 
every  respect ;  and  if  the  mortgagee  lend,  as  is  usual,  to 
the  amount  of  two-thirds  or  three-fourths  of  the  value  of 
the  property,  he  ought  to  be  sure  that  any  defect  in  evi- 
dence shall  never  affect  the  holding  of  the  estate,  and 
shall  never  very  materially  depreciate  the  vakie  of  it  in  the 
market,  although  a  slight  diminution  in  value  is  not  so 
much  to  be  regarded  by  him.  Thus  a  mortgagee  may  not 
be  very  anxious  to  ascertain  whether  an  estate  be  tithe  free 
or  subject  to  tithe,  or  a  tithe  rent  charge,  which  to  a  pur- 
chaser would  be  a  matter  of  extreme  importance. 

In  the  event  of  a  purchase  being  abandoned  by  the 
purchaser,  in  consequence  of  the  vendor's  inability  to  make 
a  good  title,  the  purchaser  may  recover  from  the  vendor 
the  expenses  which  he  has  fairly  incurred  in  the  investi- 
gation of  the  title,  including,  it  is  presumed,  any  reason- 
able fee  paid  to  counsel  for  advice  as  to  the  title,  and  the 
plaintiff  should  declare  specially  on  the  contract.  Cam- 
field  y.  Oilbert,  4  Esp.  221 ;  Hopkins  v.  Grazebrooky  6  B. 
&  C.  31 ;  2  Sug.  V.  k  P.  48,  (10th  ed.)  and  cases  in  the  ap- 
pendix. See  also  The  Attorney- Oeneral  v.  Corporation  of 
Newarky  8  Sim.  71 .  In  the  late  case  of  Hodges  v.  Uarl  of 
Lichfield,  1  Bing.  N.C.  492,  the  question  whether  fees  paid 
to  counsel  for  advising  upon  the  title  were  recoverable  by 
the  purchaser  from  the  vendor,  where  the  latter  was  un- 
able to  make  out  a  title,  was  not  raised.  The  expense  of 
joumies  to  compare  the  deeds  with  the  abstract,  and  the 
expenses  of  searching  for  judgments  were,  however,  both 
allowed  to  the  purchaser  in  that  case.     The  following 
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questions  were  also  referred  to  the  CJourt,  being  several 
claims  made  by  the  purchaser  against  the  vendor,  viz. 
expenses  incurred  by  the  purchaser  prior  to  the  execution 
of  the  contract,  including  a  survey  of  the  estate,  which 
the  Court  decided  could  not  be  allowed.  The  expenses  of 
pi*eparing  a  conveyance  and  counsel's  fees  thereon  were, 
under  the  circumstances  of  the  case,  abandoned  as  a  claim 
by  the  purchaser ;  and  a  claim  for  interest  on  part  of  the 
purchase  money,  which  had  been  in  the  vendor's  hands, 
was  allowed  as  a  reasonable  demand.  The  latter  claim 
was  also  allowed  against  a  vendor,  where  the  deposit  had 
been  in  the  hands  of  the  auctioneer,  the  title  proving  un- 
marketable.    Farquhar  v.  Farley j  7  Taunt.  692. 

Where  a  vendor  has  failed  to  produce  a  good  title,  or 
has  otherwise  prevented  himself  from  performing  his  part 
of  the  contract,  as  by  selling  again  to  another,  or  any  such 
act,  it  is  not  necessary  for  the  purchaser  to  tender  a  con- 
veyance. Lowndes  v.  JBray,  1  Sug.  V.  &  P.  377,  (10th  ed.); 
Knight  v.  Crockford,  1  Esp.  190. 

The  courts  in  which  questions  of  title  most  frequently 
arise  are  courts  of  equity,  usually  upon  bills  filed  for  spe- 
cific performance  of  the  contract.  But  courts  of  law 
sometimes  decide  the  same  points  upon  actions  brought 
either  to  recover  back  the  deposit,  or  for  damages  for  the 
loss  of  the  bargain ;  and  upon  these  occasions  courts  of 
common  law  have  collaterally  inquired  whether  the  title 
be  good  in  equity  as  well  as  at  law.  Maberly  v.  Robbis^ 
5  Taunt.  625 ;  Elliott  v.  Edwards^  3  Bos.  &  P.  181 ;  Cur- 
ling V.  Shuttleworthj  6  Bing.  133 ;  Wilde  v.  Forty  4  Taunt. 
334.  But  the  practice  seems  to  be  not  settled.  See  AUr 
pass  V.  Watkins,  8  T.  R.  516;  Romilly  v.  James j  6  Taunt. 
274 ;  S.  C.  1  Marsh.  600 ;  Rex  v.  Toddington,  1  B.  &  A. 
560.  In  Boyman  v.  Gutch,  7  Bing.  392,  also  in  Willett 
V.  Clarke,  10  Price,  207,  the  doctrine,  that  in  courts  of  law 
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equitable  objections  would  be  considered,  seems  to  be 
denied  by  some  of  the  judges.  See  also  2  Phil,  on  Evi- 
dence, 101;  2  Sug.  V.  &  P.  201,  10th  edit.  If  the  author 
might  hazard  an  opinion  where  there  appear  to  be  con- 
flicting authorities,  he  should  say  that  the  opinion  of  C.  J. 
Tlndal,  supported  by  those  of  Mr.  J.  Park  and  Mr.  J. 
Burrough,  in  the  case  of  Curling  r.  Shuttleworth^  6  Bing. 
133,  was  the  more  expedient  and  rational  rule  to  be  fol- 
lowed, namely,  that  where  upon  a  sale  there  is  such  doubt 
upon  the  vendor's  title,  as  to  render  it  probable  that  the 
purchaser's  right  may  become  a  matter  of  investigation, 
the  Court  will  not  compel  him  to  complete  the  purchase ; 
and  the  chief  justice  in  that  case  adds,  '^  supposing  the 
power  to  have  been  only  suspended,  there  may  be  a  candid 
doubt  how  that  suspension  may  be  considered  to  operate 
in  a  court  of  equity;  and  if  there  be  a  reasonable  degree 
of  doubt,  this  Court  will  not  expect  the  purchaser  to  pro- 
ceed ;"  and  Mr.  J.  Park  says,  '^  I  am  of  the  same  opinion ; 
we  ought  not  to  drive  parties  into  courts  of  equity ;"  and 
Mr.  J.  Burrough  says,  '^  As  to  the  principal  question,  if 
there  be  reasonable  doubt  as  to  a  title,  we  cannot  compel 
a  party  to  take  it.  Here  there  is  not  only  a  doubt,  but  in 
my  opinion  the  power  is  gone  by."  It  has  for  some  time 
past  been  the  practice  in  courts  of  equity  to  grant,  to  either 
the  vendor  or  purchaser  applying  for  it,  a  reference  to  the 
master  to  inquire  whether  a  good  title  could  be  made, 
where  the  parties  differ  about  the  title,  and  about  that 
only.  This  can  be  done  upon  bill  and  answer.  If,  how- 
ever, there  be  any  other  question  than  that  relative  to  the 
title  at  issue  between  the  parties,  the  Court  will  refuse  to 
allow  of  this  summary  jurisdiction  for  deciding  the  matters 
in  dispute;  see  Briscoe  y.  jBrettf2Ves,  Sc  B.  377;  and 
see  the  cases  collected  on  this  head  in  1  Swanst.  551 ;  but 
the  Court  requires  that  such  other  matter  should  be  some- 
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thing  subdtaiitialy  ftnd  not  added  colourablyi  i. «,  m6rely 
for  the  sake  of  getting  rid  of  the  motion  for  referenoe. 
Boehm  V.  Wood^  1  J.  &  W.  419.  Upon  a  reference  to  the 
master  as  to  a  title  by  the  Court,  which  can  be  made 
before  decree,  or  perhaps  before  answer,  in  caaea  where  no 
other  matters  are  in  dispute,  (see  Blyth  v.  ElmhuarHf  1 
Ves.  &  Bea.  1 ;  Matthews  v.  Dana^  3  Mad.  470 ;  PaUm  v. 
JRogersy  1  Ves.  &  Bea.  353);  and  after  a  decree  in  any  case 
where  the  title  is  disputed,  and  where  the  defendant  re- 
quires a  reference,  the  evidence  necessarily  is  in  its  nature 
more  strict  than  that  which  a  conveyancer  requires ;  and 
this  seems  to  account  for  purchasers  demanding  such  » 
reference,  even  although  they  may  not  be  able  to  state 
any  objection  to  the  title  as  it  appears  originally  upon  the 
abstract.  For  upon  reference  to  the  Master,  a  vendor  may 
be  compelled  to  produce  all  the  papers  and  documents  in 
his  possession  or  power,  which  a  purchaser  oould  in  no 
other  way  insist  upon  seeing,  and  from  which  inspection 
reasonable  and  soUd  objectioQS  to  the  title  may  be  made. 
The  verification,  too,  of  the  abstract  proceeds  upon  affi- 
davits which  are  judicially  made,  and  therefore  of  more 
weight  than  formerly  when  voluntary  affidavits  were  with- 
out authority;  besides  which  they  are  required  upon  every 
point  of  uncertainty.  But  a  defendant  by  his  answer  may 
waive  this  right  to  a  reference,  and  consent  to  the  naatter 
being  decided  by  the  Court.  Jenkins  v.  Hiles,  6  Ves.  6^. 

It  may  be  observed  here  generally  that  the  rules  of 
evidence  relating  to  conveyancing,  and  the  proving  a 
title  between  vendor  and  purchaser,  are  very  different 
from  the  strict  rules  of  evidence  laid  down  by  the  courts 
as  between  party  and  party  in  a  suit,  so  that  a  pur- 
chaser may  often  be  compelled  to  complete  a  contract 
upon  evidence  which  would  not  enable  him  to  recover  the 
estate  in  an  adverse  suit  against  a  hostile  party  in  poesea- 


OF  THX  TTTLS  TO  BB  PRODUCED.  23 

sioii.  Thus,  for  instance,  in  matters  out  of  Court,  letters 
of  administration  are  generally  admitted  as  evidence  of 
death  and  intestacy,  while^  in  Court,  they  are  held  not  to 
be  eff^n  primA  fade  evidence  of  those  fitcts ;  see  Moam 
V.  De  BemakSy  1  Ross.  306;  nor  are  they  allowed  as 
eonolusive  evidence  of  the  fitct  who  is  the  testator's  sole 
next  of  kin.  Barrs  v.  Jaehsonj  1  Yo.  k  Col.  N.  S.  585. 
Certificates  too,  signed  by  the  parish  clergyman,  are  uni- 
versally received  in  evidence  to  prove  births,  marriages, 
and  burials;  while  the  Courts  always  require  examined 
extracts  to  be  sworn  to.  So  it  is  with  regard  to  extracts, 
copies,  or  certificates,  from  awards  and  other  instruments. 
Extracts  or  certificates  firom  ancient  land  tax  or  parish 
books,  are  very  commonly  adduced  as  evidence  of  seisin, 
which  in  Court  would  not  be  deemed  sufficient ;  in  Court 
the  copy  or  extract  must  be  sworn  to  as  correct,  or  the 
books  themselves  are  required  to  be  produced. 

The  practice  of  the  profession  has  sanctioned  the  ad« 
missibility  of  this  kind  of  evidence,  and  the  Courts  have 
confirmed  the  practice.  In  cases  of  conveyancing  which 
arise  in  Court,  and  also  in  cases  before  the  Masters  in 
Chancery  upon  a  reference  as  to  title,  the  Courts  them- 
selves recognise  and  adopt  these  rules  of  practice.  It  is 
not  however  always  easy  to  determine  what  the  rules  of 
practice  are,  there  being  many  cases,  which  have  never 
come  under  judicial  observation,  and  it  therefore  is  im- 
possible to  say  that  the  practice  is  in  all  cases  settled.  In 
so  numerous  and  unconnected  a  body  as  that  of  con- 
veyancers, without  any  one  authorised  to  take  the  lead, 
or  to  decide  upon  conflicting  opinions,  differences  in  prac- 
tice, as  well  as  in  theory,  must  constantly  occur.  And  all 
that  any  writer  on  the  subject  can  attempt,  is  to  collect 
and  lay  down  those  rules  which  afQ  clearly  established, 
and  to  state,  as  far  as  his  experience  will  allow,  the  vari- 
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ations  and  diiferences  which  occur  upon  other  points  within 
his  knowledge. 

Before  an  abstract  is  deliyered,  but  more  especially  after 
it  is  delivered,  and  while  the  title  is  under  consideration, 
the  prudent  purchaser  will  be  carefiil  that  he  do  not  by 
any  correspondence  with  the  vendor,  or  by  taking  posses- 
sion of  the  property,  or  by  exercising  ownership  over  it, 
or  by  any  other  act,  waive  any  objection  to  the  title  which 
may  exist ;  and,  on  this  subject,  the  solidtor^s  caution  is 
often  very  necessary  to  be  given  to  his  client.    Although 
it  is  now  well  settled,  as  we  have  before  stated,  that  time 
may  be  made  of  the  essence  of  the  contract,  HudMon  v. 
Bariram,  3  Mad.  440,  and  HipweU  v.  Knight,  1  Y.  k  Col. 
417,  yet  still  the  parties  or  either  of  them  may  by  their 
acts  waive  that  portion  of  the  agreement  as  they  may  any 
other  stipulation.    Therefore  if,  after  the  time  fixed  for 
completion,  either  party  proceed  with  the  treaty,  or  if  a 
correspondence  between  the  parties  takes  place,  they  may 
be  held  to  have  waived  the  stipulation  as  to  time.    See 
Boehm  V.  Wood,  1  J.  &  W.  420.     Many  are  inclined  to 
think  that  by  obtaining  possession  of  the  property,  where 
there  is  likely  to  be  any  contest,  they  gain  an  advantage 
over  their  opponent;   but,  however  possession  may  aid 
those  who  have  the  actual  right  of  property,  the  taking 
possession  often  works  very  disadvantageously  to  those 
who  are  bargaining  for  the  right  of  property,  and  par- 
ticularly in  cases  where  they  wish  their  bargain  to  be  con- 
cluded only  in  the  event  of  their  obtaining  a  good  title. 
Generally  speaking,  taking  possession  is  a  waiver  of  objec- 
tion to  the  title,  unless  specially  taken,  as  it  ought  to  be, 
without  prejudice  to  any  right.     Bumell  v.  Brown,  1  J. 
&  W.  168.    But  that  it  is  not  always  to  be  considered  as 
a  waiver  of  title  appears  from  Burroughs  v.  Oakley^  3 
Swanst  169. 
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The  tenure  of  the  land  of  which  the  title  is  to  be  in- 
vestigated, is  a  primary  and  important  point  to  be  deter- 
mined. In  every  case,  prima  facUy  all  landed  property, 
with  the  exception  of  that  lying  in  Kent,  is  to  be  regarded 
as  freehold  of  inheritance  in  fee  simple,  or  common  socage 
land  :  that  in  Kent  is  always  considered  gavelkind,  unless 
the  contrary  be  shown,  and  in  copyholds  the  tenure  varies 
according  to  the  custom.  Upon  the  tenure  and  the  par- 
ticular interest  in  the  land  depends  the  nature  of  the  title 
to  be  deduced,  consequently  every  title  must  vary  accord- 
ing to  the  nature  of  the  property  and  other  circumstances. 
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1IULB8  09  WlDEWOa  IK  BflOARD  TO  THB  COVMlHCSinnfT 

OP  TITLES. 


Tebrb  are  somo  general  roles  applieable  to  all  titks,  which 
it  will  save  repetition  to  refer  to  at  once,  and  under  one 
head ;  particular  titles  must  be  separately  and  specially 
noticed. 

It  has,  until  lately,  always  been  considered  a  fundamental 
general  rule,  and  notwithstanding  the  enactments  of  the 
late  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  it  is  with 
the  majority  of  the  profession  still  a  general  rule,  that  the 
evidence  of  every  title  should  be  commenced  at  least  sixty 
years  back,  and  in  some  cases  even  earlier  than  this.  For 
although,  under  the  old  law,  the  time  of  sixty  years  was 
adopted  as  the  limit  within  which  suits  and  actions  must 
be  brought,  yet  that  could  scarcely  be  the  chief  or  only 
reason  for  that  period  being  fixed  as  the  foundation  for  a 
title,  but  rather  as  having  reference  to  the  duration  of 
human  life.  Upon  this  subject  something  more  is  added, 
in  speaking  of  the  Statutes  of  Limitations,  posty  Chap.  XI. 

It  is  not  indeed  necessary  that  there  should  always  be 
deeds  or  wills  produced  affecting  the  property  in  question 
during  the  period  for  which  a  title  is  required  to  be  shown. 
Possession  of  itself  is  a  sufficient  title,  and,  could  it  always 
be  clearly  shown  to  have  been  undisturbed,  would  no  doubt 
be  the  best  of  titles.  In  Cottrell  v.  WathinSy  1  Beav.  365, 
the  Master  of  the  Rolls  said,  in  reference  to  this  subject^ 
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^'  I  am  p^ffiMstly  satisfied  that  there  are  good  titles  in 
which  the  origin  cannot  be  shown  by  any  deed  or  will ; 
but  then  you  must  show  something  that  is  satisfSeu^tory  to 
the  mind  of  the  Courts  that  there  has  been  such  a  long 
uninterrupted  possession,  enjoyment  and  dealing  with  the 
property,  as  to  afford  a  reasonable  presumption  that  there 
is  ao  absolute  title  in  fee  simple."  In  this  ease  forty  years 
was  not  considered  a  sufficiently  long  period  from  which 
a  good  title  might  be  inferred*  In  general  a  title,  where 
no  deeds  exist,  should  be  rigidly  inquired  into  and  strictly 
proved,  as  bang  a  title  of  the  most  suspicious  nature,  even 
aooompanied  with  some  evidence  of  possession,  because 
it  is  impossible  to  show  that  possession  has  never  been 
diaturbed.  Of  this  kind  are  titles  which  depend  wholly 
oa  pedigrees. 

It  is  a  matter  of  some  importance  to  decide  with  what 
document  a  title  should  commence.  The  practitioner 
should  be  cautious  not  to  carry  his  title  too  &r  back,  as 
well  as  not  to  begin,  at  too  recent  a  period.  A  purchase 
deed  or  a  marriage  settlement  sixty  years  old,  is  usually 
considered  one  of  the  best  roots  of  a  title ;  but  sometimes 
where  recitals  of  other  deeds  occur,  in  these  the  title  can« 
not  be  considered  perfectly  satisfactory  without  the  pro- 
duction of  the  earlier  recited  deeds ;  unless  indeed  the 
instrument  containing  the  recital  be  considerably  more 
than  sixty  years  old ;  and  in  every  case  something  de- 
pends of  course  on  the  nature  of  the  recital.  A  will, 
mor^plge,  or  subsisting  lease,  are  not  considered  satis- 
factory, as  the  foundation  or  commenoement  of  a  title, 
unless  they  bear  date  much  beyond  the  period  of  sixty 
years  back.  They  ought  to  be  preceded  by  some  docu- 
ment or  evidence  showing  that  the  testator,  the  mortgagor, 
or  lessor,  were  respectively  in  possession,  and  had  the 
power  which  they  assumed  to  exercise  of  devising,  mort> 
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gaging  or  leasing  the  estate.  For  this  purpose,  reference 
must  be  had  to  such  documents  as  will  be  enumerated 
hereafter ;  for  instance,  old  expired  leases,  and  rentals, 
old  maps,  plans  or  surveys  of  the  estate,  old  terriers, 
books  of  assessment  to  the  land-tax  (the  early  land-tax 
assessments  being  now  sufficiently  old  to  allow  of  this 
reference),  assessments  to  the  parish  rates,  extracts  from 
inclosure  awards,  affidavits  or  declarations  in  writing 
(under  the  5  &  6  Will  4,  c.  62)  of  old  persons,  and  re- 
citals in  very  old  deeds  showing  rights  of  property  or  acts 
of  ownership,  and  other  similar  evidence.  A  title  should 
never  begin  with  any  instrument  within  sixty  years  which 
requires  a  reference  to  some  earlier  document,  or  finom 
which  some  prior  charge  or  some  particular  limitation 
inconsistent  with  the  right  of  property  or  the  right  of 
possession  may  be  presumed  to  have  existed.  Thus  a  sur- 
render or  release  from  a  mortgage  debt  or  a  reconveyance 
is  always  objectionable ;  and  for  the  same  reason  an  ap- 
pointment in  pursuance  of  a  power,  ought  never  to  form 
the  commencement  of  a  title.  It  should  be  shown  first' 
what  the  power  was,  how  it  was  created,  and  how  to  be 
exercised.  A  recital  in  any  instrument  of  course  refers 
the  reader  back  to  the  document  recited,  and  in  this  re- 
spect a  schedule  of  deeds  attached  to  a  deed  of  covenant 
often  gives  a  reference  to  earlier  documents  than  those 
abstracted.  This  circumstance  suggests  the  precaution,  in 
some  cases,  of  having  two  or  more  deeds  of  covenant  for 
the  production  of  title  deeds,  so  that  the  earUer  one  may 
be  subsequently  kept  out  of  sight. 

Where  an  estate  has  been  held  in  joint  tenancy,  in  com* 
mon,  or  in  coparcenary,  a  partition  is  not  sufficient  to  form 
the  commencement  of  the  title,  unless  it  be  very  old.  In- 
quiry must  be  made  into  the  nature  of  the  prior  tenancy, 
and  the  rights  of  all  interested  in  that  partition  must  be 
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ascertaiuedy  in  order  to  show  that  the  deed  itself  was 
properly  made,  and  that  the  share  of  the  party  selling  is 
not  liable  to  be  disputed,  or  entered  upon,  or  subject  to 
any  rent  or  claim  by  other  interested  parties.  This  is 
however  now  less  necessary  in  consequence  of  the  change 
in  the  law.  It  was  formerly  the  old  rule  of  law,  that  an 
encroachment  by  one  coparcener  or  other  co-tenant  upon 
the  shares  of  the  other,  in  the  division  of  the  property,  did 
not  amount  to  an  adverse  possession  in  the  party  making 
such  encroachment.  But  this  rule  is  now  altered  by  the 
3  t  4  Will.  4,  c.  27,  s.  12,  which  declares  "  that  when 
any  one  or  more  of  several  persons  entitled  to  any  land 
or  rent  as  coparceners,  joint  tenants,  or  tenants  in  common, 
shall  have  been  in  possession  or  receipt  of  the  entirety,  or 
more  than  his  or  their  undivided  share  or  shares,  of  such 
land,  or  of  the  profits  thereof,  or  of  such  rent,  for  his  or 
their  own  benefit,  or  for  the  benefit  of  any  person  or  per- 
sons other  than  the  person  or  persons  entitled  to  the  other 
share  or  shares  of  the  same  land  or  rent,  such  possession 
or  receipt  shall  not  be  deemed  to  have  been  the  possession 
or  receipt  of  or  by  such  last-mentioned  person  or  persons, 
or  any  of  them."  *  It  is  likewise  always  possible  that  the 
rightful  share  may  be  more  or  less  than  is  represented. 
See  Co.  Litt.  174  b,  note  (C)  in  the  edit,  by  Thomas.  A 
recovery  or  a  fine  is  not  a  proper  instrument  with  which 
to  commence  a  title,  because  it  always  induces  an  inquiry 
what  estate  or  interest  was  to  be  barred  by  such  an  assu- 
rance, and  it  should  of  course  appear  that  every  recovery  or 
fine  operated  in  the  way  in  which  it  was  intended  to  ope- 
rate, namely,  to  confirm  and  not  to  defeat  the  title  of  those 
levying  or  suffering  it. 

It  seems  almost  needless  to  say  that  leasehold  titles 
should  at  least  begin  with  an  abstract  of  the  original  lease, 
if  not  with  the  title  of  the  lessor.    In  some  cases,  how- 
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ever,  where  the  original  lease  has  been  lost,  leasehold  titles 
hare  been  held  mariietable  eren  withoat  the  production 
of  the  original  lease,  as  will  be  seen  hereafter. 

Where  copyholds  are  the  subject  of  the  title,  sixty  yean 
is  considered  as  the  proper  period  for  the  commencement 
of  the  title,  as  in  freeholds;  and  the  same  rules  apply  with 
regard  to  the  commencement  of  the  abstract.  The  copy- 
hold title  ought  not  to  begin  with  a  conditional  surrender, 
the  creation  of  an  entail,  or  charge  of  any  kind. 

In  cases  where  the  title  depends  upon  pedigree  or  descent, 
the  evidence  of  possession  must  go  back  to  the  time  of 
seisin  by  the  first  purchaser;  this  may  perhaps  carry  back 
the  title  upwards  of  100  years ;  but  the  word  purchaser  is 
of  course  here  used  in  its  legal  and  technical  sense,  and 
not  confined  simply  to  one  purchasing  for  pecuniary  con- 
sideration. As  between  collaterals,  cluming  by  descent, 
th^  importance  of  this  inquiry  will  be  seen  by  reference  to 
the  case  of  Hawkins  ▼.  Sheweny  1  S.  &  St.  267,  by  which 
it  was  decided,  that  it  is  not  sufficient  for  a  claimant  to 
show  that  he  was  the  nearest  relation  of  the  person  last 
seised,  when  that  person  has  taken  by  descent ;  to  make 
out  his  title,  he  must  prove  that  he  is  the  nearest  relation 
of  the  whole  blood,  on  the  part  of  that  ancestor,  whether 
paternal  or  maternal,  from  or  through  whom  the  estate 
descended  to  the  person  dying  seised.  The  nearest  rela- 
tions of  the  whole  blood  must  of  course  be  resorted  to  in 
the  first  instance,  and  after  that  the  next  degree  of  con- 
sanguinity allowed  by  the  late  statute  of  3  &  4  Will.  4, 
c.  106. 

Where  an  advowson  or  right  of  next  presentation  to  a 
church  living  is  sold,  the  abstract  should  go  back  to  a 
very  eafly  period.  Formerly,  in  consequence  of  the  Sta- 
tute of  Limitations  not  relating  to  church  property,  the 
period  over  which  a  title  extended  in  relation  to  subjects 
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of  this  natorei  was  seldom  lees  than  100  years,  and  often 
mnch  beyond  that  time. 

Bttt  now  by  the  3  ft  4  Will.  4,  c.  27,  s.  30,  no  gwgre 
impedit  or  sidt  is  to  be  bronght,  to  present  to  any  eccle- 
siastical IiYing,  after  the  following  period  (that  is  to  say), 
after  the  period  dniing  which  three  clerks  in  succession 
shall  haire  held  the  same,  all  of  whom  have  obtained  pos- 
session adrersely  to  the  right  of  the  claimant,  if  such 
incumbencies  .taken  together  amount  to  sixty  years,  and 
if  such  incumbencies  shall  not  amount  to  sixty  years, 
then  with  such  further  time  as,  with  the  time  of  such  in-* 
cumbendes,  will  make  up  sixty  years.  Hie  grant  of  an 
adTowson  and  the  early  presentations  should  be  set  forth 
as  the  best  evidence  of  right  or  ownership  in  the  patron. 
Evidence  of  the  presentations  is  usually  to  be  obtained 
from  the  re^try  of  the  diocese.  Where  the  right  of  pre- 
sentation has  existed  in  different  persons  by  turns,  the 
title  is  usually  required  to  be  carried  back  further  than 
would  be  required  in  other  cases,  and  more  caution  is 
necessary  than  in  other  cases  as  to  early  claims,  and  ad- 
verse rights ;  but  these  are  now  somewhat  narrowed  by 
the  late  act,  to  which  we  have  alluded  above.  There  does 
not  appear  to  be  much  difference  in  practice,  whether  the 
advowson  be  an  advowsdn  appendant,  or  an  advowson  in 
gross. 

All  titles  derived  from  the  crown  ought  to  commence 
with  the  original  grant  from  the  crown.  TMes  of  this 
description  are  by  no  means  few  in  number,  as  the  titles 
to  many  manors,  franchises  and  offices,  and  all  impro- 
priate tithes  are  included  in  this  class.  It  is  not,  however, 
necessary  that  all  the  intermediate  title  from  the  original 
grant  to  the  present  time  in  such  cases  should  be  set 
forth.  Nwhury  v.  Meade,  3  BKgh,  P.  R.  240.  If  tithes, 
which^  in  lay  hands,  mxist  always  have  been  derived  from 
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the  crown,  have  been  severed  fix>m  the  rect<Hy  impropriate, 
the  deed  of  grant  by  the  lay  impropriator  must  be  pro- 
duced, as  well  as  the  grant  from  the  crown,  or  some  evi- 
dence must  be  given  of  the  deed  of  severance. 

Where  lands  are  sold  tithe  free,  the  commencement  of 
the  title  was,  until  lately,  always  required  to  be  shown 
from  a  very  early  period,  that  period  depending  upon  the 
particular  ground  of  exemption.  If  the  exemption  from 
payment  of  tithe  were  by  prescription  de  nan  decimandOf 
which  only  spiritual  persons  could  insist  upon,  or  those 
claiming  under  them  (for  no  layman  could  hold  tithes  till 
long  subsequent  to  the  time  of  legal  memory,  to  which 
period  prescriptive  rights  were  always  formerly  referred), 
it  was  required  to  be  shown  that  the  spiritual  person  who 
formerly  claimed  the  exemption  was  entitled  to  such  ex- 
emption ;  and  if  the  property  had  since  passed  into  lay 
hands,  it  was  necessary  to  show  that  the  grantee  had  the 
same  right  of  exemption  as  existed  when  held  by  the  spi- 
ritual owner,  by  whom  the  property  had  been  alienated.  . 

The  most  common  title  to  be  discharged  from  tithe  on 
this  ground  is,  that  the  lands  formerly  belonged  to  one  of 
the  greater  monasteries,  and  were  in  the  hands  of  such 
monastery  discharged  of  tithe  upon  one  of  the  four  grounds 
mentioned  below.  The  possessions  of  only  the  larger 
monasteries  vested  in  the  crown  by  the  31  Hen.  8,  c.  13^ 
and  upon  the  same  terms  as  those  under  which  the  pos- 
sessions were  previously  held  by  such  monastery.  The 
lands,  therefore,  of  the  smaller  monasteries  (those  the 
income  of  which  was  under  200/.  per  annum)  did  not, 
when  in  the  hands  of  the  crown,  retain  any  former  exemp- 
tions, with  the  exception,  perhaps,  of  some  few  of  these 
which  were  continued  under  letters  patent  longer  than  the 
other  smaller  monasteries,  and  were  afterwards  forfeited 
to  the  prown  with  the  larger,  and  under  the  same  terms. 
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The  evidence  usually  adduced  to  prove  that  the  monas- 
tery, to  which  the  tithe  in  question  formerly  belonged^  was 
one  of  the  monasteries,  the  possessions  of  which  were  for- 
feited under  the  31  Hen.  8,  c.  13  (for  the  most  part  being 
the  larger  monasteries),  is  the  ecclesiastical  survey  taken 
in  pursuance  of  the  26  Hen.  8^  c.  3,  and  made  imme- 
diately previous  to  the  dissolution,  or  it  may  be  shown  by 
the  actual  surrender  into  the  hands  of  the  king,  or  by  the 
minister's  accounts  of  the  revenue  of  the  monastery  while 
in  the  hands  of  the  crown  {Governors  of  Lucton  School 
V.  Scarlett,  2  Yo.  &  J.  330),  or  by  the  grant  from  the 
crown,  reciting  the  fact  that  the  lands  formerly  belonged 
to  the  monastery.  These  are  all  evidence  of  the  fact  of 
possession  by  the  monastery,  and  most  of  these  proofs 
are  now  to  be  found  at  the  Record  Office,  near  Carlton 
Terrace. 

Tbe  most  usual  proofs  that  the  lands  held  by  the  mo- 
nasteries, and  afterwards  forfeited  to  the  crown,  were  pre- 
vious to  such  dissolution  free  from  tithe,  may  be  reduced 
to  four.  And  it  is  an.  important  point,  where  evidence  is 
required  to  establish  any  exemption  claimed,  to  bring  the 
case  within  one  of  these  four.    They  are — 

1.  That  the  lands  were  held  by  one  of  the  privileged 
orders  prior  to  the  Council  of  Lateran;  those  orders  being 
the  Cistercians,  Templars,  and  HospitaUers,  otherwise 
called  the  Knights  of  St.  John  of  Jerusalem;  but  the  ex- 
emption extended  and  now  extends  to  these  lands  so  long 
only  as  they  are  in  the  occupation  of  the  owners,  and  the 
exemption  ceases  when  let  to  tenants,  such  being  the  terms 
of  the  exemption  formerly  enjoyed  by  these  monasteries. 

The  Templars  were  dissolved  in  the  time  of  Edw.  2,  so 
that  at  the  time  of  the  dissolution  there  were  only  two 
privileged  ord<&rs.  If  the  lands  belonged  to  the  Cistercian 
order,  it  must  be  shown  that  the  particular  monastery  to 
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which  the  lands  belonged  was  one  of  the  greater  monas^ 
teries.  There  should  also  be  proof  adduced,  that  any 
lands  for  which  exemption  is  claimed  by  privilege  of  order 
were  held  prior  to  the  Council  of  Lateran,  and  likewise 
held  at  the  time  of  the  dissolution.  The  former  fact  may 
be  shown,  where  no  positive  proof  can  be  obtained,  by 
evidence  of  non-payment  during  the  time  of  living  me- 
mory, in  the  absence  of  all  proof  to  the  contrary.  See 
2  Eag.  on  Tithes,  266,  and  cases  there  cited ;  Lord  v. 
Turk,  Bunb.  122. 

2.  The  second  ground  of  exemption  of  lands  from  tithes 
whilst  in  the  hands  of  the  monastery  which  was  dissolved, 
is  by  the  Bull  of  the  Pope,  formerly  recognised  as  law  in 
this  kingdom.  This  may  be  exemplified  and  given  in 
evidence.    Hard.  118. 

3.  The  third  exemption  is  founded  on  an  ancient  grant, 
release,  or  composition,  by  one  ecclesiastical  body  to  an- 
other; see  Norbury  v.  Meade^  3  Bligh,  211;  to  prove 
this,  the  deed  of  grant,  composition,  or  release  should  be 
produced. 

4.  The  most  common  ground  of  exemption  is  prescrip- 
tive right,  founded  upon  immemorial  non-payment,  which 
must  have  commenced  when  the  tithes  were  held  by  or 
were  due  only  to  spiritual  persons;  therefore  a  layman  can 
never  claim  to  be  exempt  by  prescription,  unless  through 
a  spiritual  body.  This  exemption,  continuing  at  the  time 
of  the  dissolution  of  monasteries,  was,  like  the  other  ex- 
emptions, transferred  to  the  crown  by  31  Hen.  8,  c.  13. 
To  prove  exemption  by  prescription  existing  at  the  time  of 
the  dissolution  of  monasteries,  non-payment  during  the 
time  of  living  memory  was  usually  considered  sufficient ; 
Archbishop  of  York  v.  Stapleton,  2  Atk.  136 ;  but  this 
proof  is  now  altered  by  the  2  &  3  Will.  4,  c.  100,  referred 
to  hereafter. 
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Although  the  exemption  extends  usually  only  to  the 
possessions  of  the  larger  monasterieSy  yet  there  were  some 
smaller  monasteries,  as  we  have  before  said,  which  were 
continued  by  letters  patent  subsequently  to  the  27  Hen.  8, 
and  vested  afterwards  in  the  crown  by  the  31  Hen.  8, 
c.  13.  These  possessions  are  within  the  clause  of  that  latter 
statute  continuing  the  former  exemptions  from  tithes  when 
in  the  hands  of  the  crown,  in  the  same  manner  as  the  pos- 
sessions of  the  larger  monasteries.  Other  exemptions  from 
tithes  exist  by  reason  of  a  modus,  or  by  composition  real, 
or  by  act  of  parliament.  1.  A  modus  is  a  prescriptive 
payment,  commencing  before  the  time  of  legal  memory. 
It  may  extend  to  a  hundred,  parish,  or  township,  or  to  a 
&rm,  or  particular  district,  in  which  last  case  it  is  properly 
called  a  prescription.  Moduses  depend  as  well  on  the 
common  law,  as  on  act  of  parliament. 

A  modus  must  have  certain  requisites,  which  are  laid 
down  in  2  Bla.  Com.  30.  Although  a  layman  could  hot 
formerly  prescribe  de  turn  decimandoy  and  cannot  now, 
except  as  deriving  title  through  the  crown  or  ecclesiastical 
persons,  yet  he  may  prescribe  de  modo  decimandi. 

To  establish  a  modus,  evidence  of  the  payment  for  a 
long  period  of  time  by  living  witnesses  (if  no  odier  pitx>f 
could  be  obtained)  was  always  conndered  evidence  of  its 
having  originated  before  the  1  Rich.  1.  But  now  it  is 
sufficient  if  proof  be  given  according  t4>  the  act  of  3  &  4 
WiU.  4,  c.  100. 

A  composition  real  is  an  agreement  by  deed  made  sub- 
sequent to  1  Rich.  1  and  prior  to  13  Eliz.,  between  the 
parson  and  the  pariAioners,  with  the  assent  of  the  patron 
and  ordinary,  whereby  land,  or  money,  or  some  recom- 
pense, is  given  to  the  parson  or  vicar  in  lieu  of  tithes.  If 
made  prior  to  the  time  of  legal  memory,  it  is  considered 
to  be  a  modus. 

d2 
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A  composition  real  is  to  be  proved  by  the  deed  itself,  or 
some  evidence  of  its  existence,  such  as  a  recital  in  a  sub- 
sequent deed,  or  it  may  be  proved  by  a  payment  made  for 
a  long  time  past,  with  the  reputation  of  its  having  been 
considered  a  composition  real,  having  been  of  course 
created  subsequently  to  the  time  of  legal  memory.  Heath- 
cote  V.  Mainwaring,  3  Bro.  R.  217 ;  S.  C.  2  Eagle  k  Yo. 
Tithe  Cases,  366 ;  Estantrt  v.  Kingicote,  4  Madd.  140 ;  S. 
C.  3  Eagle  &  Yo.  Tithe  Cases,  948. 

In  that  case  the  Vice-Chancellor  says,  "  There  is  no 
case  in  which  a  composition  real  has  been  presumed  from 
the  mere  fact  of  pecuniary  payment  alone.  If  such  a  rule 
were  adopted,  every  payment  which  is  rank  as  a  modus 
might  be  established  as  a  good  composition  real.  It  is  not 
necessary  that  the  deed  creating  the  composition  real 
should  be  proved  by  direct  evidence;  it  may  be  established 
by  presumptive  evidence;  but  if  there  be  no  other  evidence 
of  composition  than  mere  payment,  the  legal  inference 
and  presumption  is,  that  the  composition  originates  with- 
out deed. 

The  troubles  and  difficulties  of  proof  as  to  prescriptive 
payments,  presumption  of  title  to  titlies,  and  as  to  mo- 
duses  and  other  exemptions  from  tithe,  have  been  very 
much  lessened  by  the  wholesome  remedy  lately  applied 
by  the  2  &  3  Will.  4,  c.  100,  (commonly  called  Lord  Ten- 
terden's  Act).  That  statute  declares  that  all  prescriptions 
and  claims  of  or  for  any  modus,  or  exemption  or  discharge 
from  tithes  by  composition  real  or  otherwise,  shall  be 
deemed  good  and  valid,  upon  evidence  (if  a  modus)  of  the 
payment  or  render  of  such  modus,  and  (in  cases  of  exemp- 
tion or  discharge)  upon  evidence  of  the  enjoyment  of  the 
land  without  payment  or  render  of  tithes,  money,  or  other 
matter  in  lieu  thereof;  for  the  period  of  thirty  years  next 
before  the  time  of  such  demand,  unless  (in  the  case  of  a 
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modus)  the  payment  or  render  of  tithes,  or  of  money,  or 
other  thing  differing  from  the  modus  claimed,  or  (in  case 
of  exemption  or  discharge)  the  render  or  payment  of  tithes, 
or  of  money,  or  of  other  matter  in  lieu  thereof,  shall  be 
shown  to  have  taken  place  prior  to  such  thirty  years,  or 
unless  it  shall  be  proved  that  such  payment  or  render  of 
modus  was  made,  or  enjoyment  had  by  some  consent  or 
agreement  by  deed  or  writing ;  and  such  proof  in  support 
of  the  claim,  extended  to  the  full  period  of  sixty  years 
before  such  demand,  shall  be  deemed  indefeasible,  unless 
such  payment  or  render  of  modus  was  made,  or  enjoyment 
had,  by  agreement  by  deed  in  writing ;  and  where  the 
render  of  tithe  in  kind  shall  be  demanded  by  any  arch- 
bishop, bishop,  dean,  prebendary,  parson,  vicar,  master  of 
hospital  or  other  corporation  sole,  whether  spiritual  or 
temporal,  such  prescription  or  claim  shall  be  indefea-^ 
sible,  upon  evidence  showing  such  payment  or  render  of 
modus,  or  enjoyment  had  during  the  time  that  two  persons 
in  succession  have  held  the  office  or  benefice  in  respect 
whereof  the  claim  is  made,  and  for  not  less  than  three 
years  after  the  appointment  and  institution  or  induction 
of  a  third  person  thereto ;  and  if  such  two  incumbencies 
do  not  amount  to  a  period  of  sixty  years,  then  proof  of 
such  payment  or  render  of  moduses  or  enjoyment  during 
a  period  of  sixty  years  shall  be  made  out ;  but  no  claim  is 
to  be  affected  for  which  any  action  or  suit  was  commenced 
prior  to  the  9th  Aug.  1833. 

And  among  other  clauses  it  is  declared  by  this  act,  that 
no  presumption  shall  be  made  in  favor  of  any  claim  upon 
proof  of  exercise  or  enjoyment  during  a  less  period  than 
the  period  or  number  of  years  mentioned  in  the  act  appli- 
cable to  the  nature  of  the  claim. 

This  act  also  contains  a  provision  with  respect  to  com- 
positions real,  confirmed  by  decree  of  a  court  of  equity, 
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An  mqxvtaBt  question  has  arisen  upon  this  act,  namelyy 
whether  it  is  so  genend  in  its  operation  as  to  allow  of 
a  prescription  de  nmi  dedmmado  to  be  pleaded  by  any  lay- 
man against  a  claimant  of  tithes,  without  lefereace  to  the 
title  of  the  partioalar  laads  in  respect  of  which  the  ex- 
emption is  claimed ;  or,  in  odier  words,  without  reference 
to  the  consideration  of  the  question  whether  the  lands  were 
formerly  part  of  the  possessions  of  the  larger  monasteries, 
or  were  on  any  other  grounds  capable  of  being  exempt 
from  tithe,  presuming  that  any  difficulty  as  to  l^agth  of 
time  be  now  removed ;  or  whether  the  statute  was  intended 
to  Bpfij  to  cases  where  only  continued  non-payment 
formed  the  difficulty  of  proving  the  lands  to  be  tithe  free, 
the  onus  of  other  pioofe  (besides  length  of  time)  formerly 
necessary  to  support  an  exemption  from  tithe  being  still 
retained  as  a  burden  of  proof  to  be  made  out  as  hitherto  ? 
Vice-Chancellor  Wigram,  in  Salheld  v.  Johnston,  1  Haie, 
196,  has  decided  m  &vour  of  the  latter  construction,  con- 
fining the  operation  of  the  statute  to  the  effect  of  reducing 
the  time  of  proof  of  non-payment  of  tithe  from  the  1  Rioh.  1 
to  the  commencement  of  a  period  of  two  incumbencies 
(not  being  less  than  sixty  years),  and  three  years  of  a  third 
incumbency,  during  which  time  direct  proof  is  to  be  given 
that  no  tithes  in  kind  have  been  paid. 

In  another  case,  which  was  lately  before  the  Court  of 
Queen's  Bench,  Felhwes  v.  Clayj  reported  in  the  Jurist 
for  April,  1843,  p.  343,  the  same  point  came  under  discus- 
sion, but  the  Court  being  equally  divided  in  opinion  as  to 
the  operation  of  the  statute  in  regard  U>  the  above  point, 
no  decision  was  arrived  at. 

The  subject  of  the  right  to  take  tithes  is  inferred  to 
hereafter,  Chapter  V.,  where  the  late  important  act  of  the 
6  &  7  Will.  4,  c.  71,  the  Tithe  Commutation  Act  (amended 
,by  7  Will.  4  &  1  Vict.  c.  69),  is  noticed,  by  which  statute 
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in  the  course  of  a  few  years  the  right  to  tithes  will  be 
generally  abolished. 

Prescriptive  rights  have  also  lately  been  settled  and 
strengthened,  by  the  act  of  the  2  &  3  Will.  4,  c.  71,  by 
which  rights  of  common  and  some  other  profits  upon  lands 
are  declared,  if  enjoyed  for  sixty  years,  to  be  indefeasible, 
even  as  against  tiie  crown  or  any  ecclesiastical  body  as 
well  as  against  others ;  and  if  enjoyed  for  thirty  years  (al- 
though liable  to  be  invalidated  vapon  other  grounds)  such 
lights  are  not  to  be  defeated  merely  by  showing  that  the 
ri^ts  commenced  at  some  time  prior  to  the  period  of 
thirty  years,  or  within  the  period  of  what  was  formerly 
regarded  legal  memory,  1  Rich.  1,  a.  d.  1189. 

Rights  of  way  or  other  easements,  as  the  use  of  water 
or  of  a  watercourse,  are  by  the  same  act  not  allowed  to  be 
defeated  by  showing  that  such  rights  commenced  prior  to 
twenty  years,  if  they  have  been  enjoyed  for  twenty  years 
without  interruption ;  and  if  enjoyed  for  forty  years  shall 
be  deemed  absolute  and  indefeasible;  and  the  right  to 
window  lights,  enjoyed  for  twenty  years,  is  of  itself  an  in- 
defeasible title,  provided  in  each  case,  however,  that  such 
rights  have  not  been  enjoyed  by  consent  under  any  deed 
or  writing. 

The  above  act,  however,  cannot  have  the  effect  of  de- 
ciding that  an  apparent  enjoyment  for  twenty  years,  thirty 
years,  or  forty  years  in  the  different  cases  can  amount  to 
such  a  title  as  could  be  forced  upon  a  purchaser.  It  is  so 
difiScult  for  a  vendor  to  prove  that  his  enjoyment  has  been 
uninterrupted,  that  something  more  than  a  mere  statement 
of  the  feet  is  necessarily  required.  In  most  cases  it  is 
possible  to  prove  some  legal  commencement  of  the  right, 
or  a  much  longer  enjoyment  may  often  be  shown  to  have 
subsisted,  which  will  strengthen  the  presumption  that,  of 
late  years,  no  interruption  has  taken  place. 
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It  is  scarcely  necessary  to  add,  that  if  the  premises  to 
which  the  early  title  extends  are  not  capable  of  being 
identified  with  the  more  modem  descriptions,  the  early 
title  so  deduced  cannot  be  relied  upon  as  any  evidence. 
Identity  of  premises  or  parcels  throughout  is  essentially 
requisite  to  perfect  any  title,  and  yet  purchasers  are  under 
special  conditions  of  sale  constantly  entrapped  into  a  con- 
tract with  the  notice  expressed  or  implied,  that  the  ven- 
dors shall  not  be  compelled  to  identify  the  present  de- 
scriptions of  the  parcels  with  the  old  descriptions.  This 
amounts  almost  to  a  condition  that  no  early  title  what- 
ever shall  be  produced.  It  has  been  held  however  in  one 
case  (which  has  called  forth  some  remark),  that  descrip- 
tions of  copyhold  property  on  the  court  rolls  are  known 
to  be  so  vague  and  general,  that  it  is  unnecessary  to  iden- 
tify the  actual  property  sold,  or  the  modem  description  of 
the  lands,  with  the  description  on  the  court  rolls  of  the 
manor,  if  the  property  has  passed  under  that  description 
(however  inapplicable)  for  a  length  of  time,  so  that  219 
acres,  it  was  held  in  the  case  referred  to,  might  be  con- 
sidered as  passing  under  surrenders  and  admittances  which 
stated  the  property  comprised  in  them  as  being  only 
seventy-one  acres.     Long  v.  Colliery  4  Russ.  267. 

Under  particular  acts  of  parliament,  some  cases  are  ex- 
cepted from  the  general  mle  of  a  sixty  years'  title.  Under 
the  statutes  authorizing  sales  to  be  made  for  the  redemp- 
tion of  the  land  tax,  many  titles  may  commence  at  a 
more  recent  period.  It  is  declared  by  the  57  Geo.  3,  c. 
100,  s.  25,  that  all  sales  made,  and  all  conveyances  exe- 
cuted of  property  sold,  for  the  purpose  of  redeeming  or 
purchasing  land  tax,  provided  such  conveyances  shall 
appear  to  have  been  executed  under  the  authority  and 
with  the  consent  and  appYobation  of  the  commissioners, 
shall  be  valid,  and  be  considered  as  conferring  upon  the 
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respectiye  purchasers  a  good  valid  title  at  law  and  in 
equity.  The  words  of  the  statute  are  very  Aill  and  exten- 
sive for  remedying  doubtful  titles  under  the  land  tax  acts. 
Whether  the  mere  fact  of  the  commissioners  having  exe- 
cuted the  deed  of  conveyance  to  a  purchaser  would,  under 
the  words  of  the  act,  be  of  itself  sufficient  to  form  the 
ground  work  of  a  good  title,  so  as  to  supersede  the  neces- 
sity for  requiring  the  earlier  title,  has  not  been  decided : 
but  probably  in  such  cases,  in  connexion  with  the  terms 
limited  by  the  new  Statute  of  Limitations,  twenty,  or  at 
least  forty  years,  might  be  considered  a  sufficiently  long 
period  to  be  relied  on  as  between  vendor  and  purchaser. 
In  cases  of  sales  under  the  land  tax  acts,  to  which  the  above 
mentioned  statute  does  not  apply  (and  the  number  of  such 
cases  must  be  very  small),  the  title  must  be  carried  back 
to  the  ordinary  period  of  sixty  years.  All  sales  made  by 
authority  of  acts  of  parliament,  must  be  shown  to  be  made 
by  the  right  parties,  and  strictly  according  to  the  mode 
prescribed  by  the  act,  a  subject  which  will  be  noticed 
hereafter. 

Some  of  the  acts  authorizing  sales  to  be  made  by  eccle- 
siastical persons  and  others,  for  the  purpose  of  redeeming 
land  tax,  expressly  reserve  the  mines ;  so  that  the  title  to 
such  property  when  resold  at  a  future  time  is  defective 
in  this  respect,  as  any  deficiency  in  quantity  or  matter 
occasions  a  defect  of  title ;  and  unless  the  purchaser  have 
notice  when  he  is  buying,  that  the  mines  are  reserved,  he 
may  reject  a  title  so  circumstanced. 

A  purchaser  often  insists  upon  knowing  from  the  vendor 
whether  he  has  more  deeds  in  his  custody  than  those 
which  he  has  set  forth  in  the  abstract ;  but  if  the  vendor 
persist  in  refusii^  to  answer  this  question,  there  is  no 
other  redress  for  the  purchaser,  than  to  institute  a  suit, 
upon  which  he  will  be  entitled  to  an  order,  that  the  ven- 
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dor  cany  into  the  master'a  office  all  deeds  in  his  posses- 
Bion  relating  to  the  estate  sold,  with  which  he  must  com- 
ply,  and  that  upon  oath.  But  a  vendor  is  not  to  be 
compelled  to  make  out  an  abstract  of  all  the  early  deeds 
in  his  possession,  even  if  he  should  choose  voluntarily  to 
produce  the  more  ancient  deeds,  not  fearing  any  thing 
from  the  exposure  of  them;  for  otherwise  an  abstract 
might  thus  be  carried  bad^  in  some  cases  to  the  time  of 
the  Norman  Conquest.  The  folly  of  producing  to  a  pur- 
chaser more  than  is  absolutely  requisite  was  exemplified 
in  the  well  known  case  of  the  Corporation  of  Newcastle. 
There  the  corporation,  to  satisfy  some  party's  curiosity, 
produced  their  charters ;  some  persons  got  hold  of  them, 
and  the  consequence  was,  that  the  corporation  lost  7000/. 
a  year — Per  Lord  Eldon,  8  Ves.  141. 

A  vendor  cannot,  however,  in  good  faith,  keep  back 
from  the  knowledge  of  a  purchaser  documents  or  facts 
which,  if  produced  or  revealed,  would  seriously  deteriorate 
the  value  of  the  property,  if  such  documents  or  fitcts  are 
likely  to  come  to  light  to  the  purchaser's  injury  hereafter. 
This  observation  is  applicable  more  particularly  to  matters 
of  title,  than  to  defects  in  the  quality,  or  locality,  or  ad*- 
measurement  of  the  property,  or  other  circumstances 
which  a  cautious  purchaser  might  inquire  into  and  provide 
against. 

In  many  cases  too,  a  purchaser  may  request  from  a 
vendor  the  production  of  documents  which  he  has  no  right 
to  require,  and  which  had  better  for  all  parties  be  kept 
out  of  sight.  Ignorance  of  certain  facts  may  often  con- 
stitute the  security  of  a  purchaser,  where  knowledge  of 
them  might  compel  him  either  to  forego  his  bargain  alto- 
gether, or  endanger  his  title  if  he  subsequently  choose  to 
complete.  Thus  where  property  is  apparently  vested  in 
several  persons,  perhaps  trustees,  who  have  the  absolute 
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control  over  it,  to  produce  any  deed  or  memorandum^  or 
declaration  of  trust  by  them,  may  give  a  purchaser  the 
trouble  of  inquiring  into  those  trusts,  and  of  fixing  him 
with  all  the  consequences  of  such  notice ;  for  this  reason 
all  recitals  and  indorsem^its  upon  deeds,  showing  the 
uterests  of  third  parties  to  be  involved  in  any  title  to  pro- 
perty, which,  but  for  such  recitak  or  indorsed  memoran- 
dums, might  be  conveyed  in  a  simple  manner,  should  be 
•voided.  Also,  where  a  sale  of  leaseholds,  or  of  other 
penonal  estate,  is  made  by  executors  (for  a  sale  may 
always  be  made  by  them  upon  a  supposition  that  it  is  for 
payment  of  debts),  it  is  evidentiy  inexpedient  to  apprize  a 
purchaser  that  there  are  no  debts  existing  whereby  the 
sale  may  be  prevented.  It  is  with  the  view  of  saving  the 
purchase  from  risk,  that  composition  deeds  for  the  benefit 
oi  creditors  are  frequently  made  by  two  deeds,  one  com- 
prising the  realty,  which  is  conveyed  to  trustees  to  sell ; 
and  afterwards  another  deed,  being  a  deed  of  assignment 
of  the  purchase  money  and  of  the  other  personalty  be- 
longing to  the  insolvent,  is  executed,  whereby  persons 
dealing  with  the  trustees  for  sale  o(  the  real  estate  are 
kq>t  in  ignorance  of  the  general  assignment,  and  are  with- 
out notice  of  the  act  of  bankruptcy  (if  it  be  one),  which 
might  impeach  the  title.  No  vendor,  of  course,  wilfully 
apprises  a  purchaser  of  an  act  of  bankruptcy,  from  which 
the  purchaser  would  be  protected,  if  he  bought  in  igno- 
rance or  without  notice  of  it ;  but  the  law  compels  pur- 
chasers and  others  to  take  notice  of  some  acts  of  a  public 
nature — among  others,  the  issuing  of  a  fiat  is,  by  the 
6  Greo.  4,  c.  16,  s.  83,  notice  of  an  act  of  bankruptcy,  if 
the  adjudication  has  been  notified  in  the  London  Grazette, 
and  the  person  to  be  affected  may  reasonably  be  presumed 
to  have  seen  the  same.  And  by  the  5  &  6  Vict.  c.  122,  s.  24, 
an  advertisement  of  an  adjudication  of  bankruptcy  in  the 
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London  Grazette  is  conclusive  evidence  of  the  bankruptcy 
as  ugainst  the  bankrupt,  unless  he  proceed  to  dispute  the 
same  with  effect  within  twenty-one  days  after  such  adver- 
tisementy  if  he  be  within  the  united  kingdom,  of  if  else- 
where within  certain  other  extended  periods.  To  apprize 
a  purchaser  of  mortgages,  judgments,  or  other  incum- 
brances, or  of  some  fraud  committed,  of  which  he  might 
otherwise  be  presumed  to  be  ignorant,  and  which  would 
not  otherwise  be  binding  on  the  estate,  is  likewise  doing 
him  in  many  cases  a  great  disservice.  Where  a  purchaser 
cannot  get  the  legal  as  well  as  the  equitable  estate,  the 
question  as  to  the  expediency  of  suppressing  facts  which 
might  give  notice  of  other  chaises,  becomes  one  of  much 
greater  nicety,  and  very  good  grounds  should  exist  for 
giving  a  purchaser  every  information  he  asks  for  under 
such  circumstances.  With  a  good  legal  estate  a  purchaser 
runs  much  less  risk,  and  may  generally  defend  himself 
much  better  from  the  consequences  of  notice  in  various 
ways,  than  he  can  if  he  has  merely  an  equitable  interest, 
therefore,  to  give  a  purchaser,  who  has  only  an  equity, 
notice  of  various  facts,  ofle'n  serves  to  expose  him  more  ip 
the  hostile  attacks  of  an  opponent.  See  upon  this  sub- 
ject, namely,  fraud  committed,  in  which  the  purchaser, 
even  though  he  had  no  notice,  but  not  having  the  legal 
estate,  was  fixed  with  the  consequences  of  the  fraud, 
Daubeny  v.  Cockburny  1  Mer.  626. 
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CHAPTER  IV. 

AS    TO    THB    ETIDENCE    REQUIRED    IN    CONTINUATION    OF 

PARTICULAR  TITLES,  THE  COMMENCEMENT  OF  THB 

TITLE   HAVING   BEEN    DETERMINED. 


As  regards  the  continuation  of  every  title,  each  must  vary 
according  to  the  description  of  the  property,  and  conse- 
quently the  evidence  must  be  different ;  each  kind  shall 
therefore  be  noticed  separately  in  the  subsequent  pi^es, 
beginning  with  the  distinctions  as  to  tenure. 

1.  As  to  lands  which  are  freehold  of  inheritance  in  fee 
simple.  Scarcely  any  points  require  to  be  particularly 
noticed.  Almost  every  general  rule  of  title  may  be  con- 
sidered as  applying  to  this  most  general  tenure.  Descents, 
intestacies,  and  pedigrees  must  be  proved.  Rights  and 
titles  of  dower  and  curtesy,  if  they  have  arisen,  or  are 
likely  to  attach,  must  be  shown  to  have  been  barred,  or 
to  have  ceased  to  exist,  and  charges  and  incumbrances,  of 
whatsoever  kind,  must  be  set  forth  by  the  abstract,  and 
proved  to  have  been  satisfactorily  discharged,  and  the 
estates  by  which  they  were  secured  surrendered,  released, 
or  assigned. 

2.  If  the  fee  simple  be  derived  out  of  an  estate  tail,  it 
must  be  shown  how  the  entail  and  the  remainders  or 
reversions  expectant  upon  such  estate  tail  have  been 
barred,  or  under  what  circumstances  they  still  exist. 

Before  entering  upon  this  subject  of  estates  tail,  it  may 
be  proper  to  apprize  the  reader  that  in  a  subsequent  part 
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of  this  treatise  will  be  found  a  few  observations  on  the 
different  deeds  and  instruments  usually  abstracted,  and, 
among  others,  upon  recoveries  and  fines. 

It  is  proposed  here  to  insert  some  remarks  on  the  ge- 
neral principles  of  law  as  applying  to  estates  tail ;  but  in 
speaking  of  fines  and  recoveries  hereafter,  it  is  evident 
that  allusion  must  be  made  to  this  subject ;  to  those  re- 
marks, therefore,  the  reader  is  referred.     See  Chap.  XIV. 

One  of  the  first  points  to  be  considered,  where  an  estate 
tail  is  barred  or  enlarged  by  a  recovery,  is  whether  such 
recovery  operated  or  took  effect  as  a  legal  or  equitable  re- 
covery. If  it  could  only  operate  as  an  equitable  recovery, 
the  remainders  or  reversion  expectant  upon  the  estate  tail 
must  be  shown  to  have  been  equitable  estates  only,  or  the 
recovery  could  not  have  the  effect  intended.  Feame's 
Cont.  Rem.  66,  note  (i).  If  a  fine  has  been  relied  on  as 
the  means  of  barring  the  entail,  the  reversion  or  remainder 
in  fee  should  appear  to  have  been  vested  in,  or  to  have 
since  descended  upon,  the  tenant  in  tail,  and  it  should  be 
seen  that  it  is  free  from  incumbrances.  This  is  necessary, 
in  consequence  of  the  fine  defeating  the  estate  tail,  and 
bringing  into  possession  the  estates  in  remainder  or  rever- 
sion, while  a  recovery  operates  to  enlarge  the  entail,  and 
to  bar  the  reversion  or  remainder ;  it  should  also  be  shown 
that  the  proper  kind  of  fine  has  been  levied,  and  that  the 
proclamations  are  indorsed.  It  would  be  impossible  to 
state  all  the  points  which  occur  in  titles  incidental  to  die 
operation  of  a  fine ;  but  some  of  them,  being  chiefly  those 
upon  which  difficulties  arise,  shall  be  noticed.  Fines  were 
until  lately  levied,  1st,  as  a  mode  of  conveyance  by  mav- 
ried  women  and  others,  and,  as  such,  were  aekoowiedged 
by  them  to  pass  their  estates  or  interests ;  2dly,  to  bar 
estates  tail ;  3dly,  to  obtain  a  title  by  nonclaim. 

1.  Under  the  first  head,  not  only  did  fines  serve  as  a 
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conveyance  of  the  estate  of  the  T^ife  in  possession,  but  to 
pass  or  bar  any  future  right  or  interest  which  she  might 
have  by  way  of  jointure,  or  to  which  she  might  afterwards 
become  entitled,  as  a  right  or  title  to  dower  or  otherwise. 
2.  In  order  that  a  fine  might  bar  an  estate  tail,  it  was 
necessary  that  it  should  be  levied  by  a  party  having  the 
legal  estate  with  proclamations,  according  to  the  statutes 
of  4  Hen.  7,  c.  24,  and  32  Hen.  8,  c.  36,  by  which  the 
proclamations  were  added  to  the  fine  at  common  law.  See 
3  Bac.  Abr.  656,  note.  3.  And  with  these  formalities  it 
afterwards  operated  as  a  bar  by  nonclaim.  With  respect 
to  the  divesting,  discontinuing,  or  displacing  of  diiBerent 
estates  by  tenants  for  life,  or  in  tail,  or  by  tenants  for 
years,  by  the  operation  of  recoveries  or  fines,  or  other 
tortious  conveyances,  the  reader  is  referred  to  other  works, 
where  the  subject  is  treated  of  more  in  detail  than  can  be 
attempted  here.  See  1  Prest.  Conv.  207,  222 ;  2  Prest. 
on  Abst.  303 ;  6  Cruise's  Dig.  185 ;  2  Co.  litt.  by  Thomas, 
604,  and  3  lb.  92.  If  the  estate  tail  to  be  barred  were 
an  estate  in  remainder  or  reversion,  a  fine  sur  conusance 
de  droit  tantum  was  considered  to  be  the  fine  strictly  ap- 
plicable ;  but  a  fine  sur  conusance  de  droit  come  ceo,  jfc*  is 
generally  held  to  effect  the  object  of  barring  the  issue, 
whether  the  estate  be  an  estate  tail  in  possession,  or  in 
remainder  or  reversion.  The  declaration  of  uses  or  deed 
to  lead  the  uses  of  a  fine  should  be  shown  to  correspond 
with  the  fine.  If  there  have  been  various  declarations  of 
the  uses  of  a  fine  or  of  a  recovery,  the  first  declaration 
must  be  taken  as  decisive  of  the  limitations  of  the  estate, 
unless  indeed  such  first  declaration  should  authorize  a  re- 
vocatbn  or  a  declaration  of  any  subsequent  uses ;  but 
where  the  fine  or  recovery  has  been  levied  or  suffered  sub- 
sequently, and  the  uses  have  been  declared  antecedently, 
the  last  declaration,  or,  as  it  is  called,  the  last  deed  to  lead 
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the  uses  of  the  fine,  is  to  be  regarded  as  the  limitation  to 
govern  the  title.     2  Pr.  Con.  43. 

A  purchaser  however  never  thinks  of  inquiring  whether 
there  has  been  any  prior  declaration  of  uses,  or  any  sub- 
sequent deed  to  lead  the  uses,  than  that  under  which  he 
claims,  any  more  than  he  inquires,  where  an  appointment 
is  authorized,  whether  any  prior  appointment  has  ever 
been  made,  or  whether  two  settlements  have  been  made 
upon  a  marriage,  or  tiie  like,  unless  there  be  ground  for 
suspicion.  A  certain  degree  of  trust,  as  well  as  a  certain 
degree  of  doubt,  seem  essentially  mixed  up  with  matters 
of  this  kind,  and  we  must  not  look  for  mathematical  cer- 
tainty. If  any  rights,  powers,  conditions,  or  chaises  con- 
nected with  the  land  have  been  intended  to  be  preserved 
when  a  fine  or  recovery  has  been  levied  or  suffered,  it 
should  appear  that  the  operation  of  the  fine  or  recovery 
has  not  been  such  as  to  extinguish  or  defeat  such  charges 
or  incumbrances.  Doe  v.  Martyn^  8  B.  &  C.  497 ;  Horner 
V.  SwaUy  1  T.  &  Russ.  430.  What  charges,  rights,  powers, 
or  conditions  are  barred  by  a  recovery  or  fine,  it  is  ofl;en  a 
matter  of  considerable  nicety  to  determine.  The  general 
rule  is,  that  a  recovery  will  bar  all  charges  and  conditions 
annexed,  or  subsequent,  or  collateral  to  the  estate  tail  of 
which  the  recovery  is  suffered,  but  that  it  will  not  bar 
leases,  charges,  or  incumbrances  prior  to  or  derived  out 
of  the  estate  itself.  1  Prest.  Abst.  397.  See  Roper  v. 
HalifaXy  App.  to  Sugden  on  Powers.  Or  as  the  Vice- 
Chancellor  expressed  it,  in  the  case  of  Smith  v.  Deaths 
5  Madd.  374,  where  the  power  is  not  appendant  to  the 
estate  of  the  grantor  of  the  power  as  a  leasing  power,  but 
is  to  take  effect  after  the  determination  of  his  own  estate, 
and  therefore  in  gross,  it  may  be  extinguished  by  his  re- 
covery. A  fine  or  feoffment  by  the  tenant  has  the  effect 
of  defeating  or  destroying  all  appendant  powers,  or  powers 
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in  gross,  unless  specialty  provided  against  by  the  parties ; 
and  the  effect  of  a  fine  levied  by  a  person  entitled  to  a 
right  of  action,  or  entry,  or  contingent  remainder,  or  other 
executory  or  future  interest,  may  be  to  bind  or  extinguish 
such  a  right  or  interest,  and  this  extinguishment  will  be 
for  the  benefit  of  the  party  having  an  actual  estate  in  the 
premises.  Digging  cas€f  1  Rep.  173;  Jersey  v.  Deane,  5 
B.  &  A.  569 ;  Weale  v.  Lower,  Pollexfen,  54 ;  Vick  v. 
Edwards,  3  P.  Wms.  372 ;  Bickley  v.  Guest,  1  R.  & 
Mylne,  440.  But  see  Doe  v.  Martyn,  8  B.  &  Ores.  497 ; 
and  see  as  to  the  destruction  of  powers,  Chap.  XIV.  In 
speaking  thus  generally  of  fines,  it  must  be  understood 
that  we  are  speaking  of  fines  sur  conusance  de  droit  come 
ceo,  ftc,  because  a  fine  sur  concessit,  instead  of  extinguish- 
ing the  right,  may  bind  it  in  favour  of  the  conusee,  and 
tend  to  confirm  such  estates  as  the  party  may  have.  We 
have  alluded  in  Chap.  XIV.  to  the  altered  state  of  the 
law  hi  regard  to  the  description  of  parcels  comprised  in 
fines  or  recoveries  and  other  amendments  made  by  the 
act  of  the  3  &  4  Will.  4,  c.  74. 

Recoveries  and  fines,  besides  operating  as  conveyances, 
had  the  peculiar  effect  of  binding  certain  rights  or  interests 
of  the  parties  to  the  recovery  or  fine  by  estoppel,  that  is, 
of  preventing  any  claim  being  made  in  opposition  to  the 
acknowledgment  or  grant  always  made,  or  supposed  to  be 
made,  by  such  instruments.  Estoppel  is  a  rule  of  law  by 
which  rights  or  titles  may  be  bound,  although  no  property 
or  interest  actually  pasa  by  the  operation  of  the  instru- 
ment. Indeed  it  was  formerly  considered  that  there  could 
be  no  estoppel  where  any  interest  did  pass ;  but  that  doc- 
trine was  disallowed  in  the  late  case  of  Doe  d.  Christmas 
V.  Oliver,  10  B«  &  Cres.  181,  where  a  fine  was  first  allowed 
to  operate  by  estoppel,  and  then  to  transfer  the  interest 
of  some  of  the  parties.    The  written  instruments^  upon 
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which  estoppelB  may  be  founded,  are,  according  to  Lord 
Coke,  of  two  kinds, — either  matterB  of  record,  such  aa 
letters  patent,  fine,  recovery,  pleading,  warrant  of  attorney 
and  admittance, — or  deeds  indented,  as  also  deeds-poll. 
Co.  Litt.  352  a.  The  matter  to  operate  as  an  estoppel 
must  be  stated  with  certainty,  and  ought  to  be  recipro- 
cally binding  on  both  parties;  and  estoppels  are  said 
generally  to  bind  privies  in  blood,  privies  in  law,  and 
privies  in  estate.  Contingent  as  well  as  expectant  in- 
terests may  be  bound  by  estoppel,  but  not  in. all  cases,  if 
such  be  not  the  intention.  See  Helps  v,  Hertford^  2  B* 
k  Aid.  242 ;  FicA  v.  Edwards,  3  P.  Wms.  372 ;  Dos  d. 
Bruns  v.  Martyn,  8  B.  &  C.  397 ;  Doe  d.  Christmas  v. 
Oliver,  10  B.  &  C.  181 ;  and  Davies  v.  Bush,  M'Clel. 
k  Y.  58,  Some  doubts  have  existed  whether  such  interests 
can  be  bound  by  deeds,  particularly  by  those  which  operate 
as  innocent  conveyances.  Thus  it  is  stated  by  litt.  s.  446, 
that  a  release  by  a  son  in  his  father's  lifetime,  without 
any  clause  of  warranty,  will  not  bind  the  son  by  estoppel ; 
but  it  seems  (Co.  Litt.  352  b)  that  a  feoffment  might  bind 
the  son,  although  not  the  son's  heirs ;  but  that  wherever 
there  is  a  clause  of  warranty,  or  a  judgment  acknow- 
ledged, that  shall  operate  to  bind  the  heirs  of  the  party, 
as  well  as  the  party  himself. 

Notwithstanding  the  law  quoted  above,  as  laid  down  by 
Lord  Coke,  it  has  lately  been  decided  by  the  Vice-chan- 
cellor, that  an  estoppel  may  be  well  created  by  indentures 
of  lease  and  release ;  Bensley  v.  Burdon,  2  Sim.  k  St. 
525 ;  although  this  decision  has  not  been  fully  acquiesced 
in.  A  fine  sur  concessit  will  not,  if  levied  for  years,  have 
the  effect  of  working  any  destruction  or  extinguishment. 
Doe  d.  Brune  v.  Martyn,  8  B.  &  C.  516.  Even  where 
levied  by  tenant  for  life  of  his  life  estate,  without  any  thing 
further  stated  as  to  the  intention  of  the  parties,  it  seems 
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doubtful  whether  it  will  work  an  extingoiBhment.  It  is 
therefore  always  necessary  to  consider  the  nature  of  the 
interest  or  possibility,  and  the  kind  of  fine  that  has  been 
levied,  in  order  to  dedde  whether  the  operation  has  been 
to  extinguish  or  to  pass  it. 

In  regard  to  customary  lands,  it  may  be  stated  that 
a  surrender  of  copyholds  by  an  expectant  heir  of  his 
future  inheritance  will  not  bind  by  estoppel.     Ooodtitle 
y.  Mane,  3  T.  R.  369;  Doe  r.  Tomhins,  11  East,  185. 
It  is  said  by  Lord  Coke,  362  b,  that  a  recital  shall  not 
conclude  because  it  is  no  direct  affirmation ;  but  although 
a  party  to  a  deed  may  not  be  concluded  by  a  general  affir- 
mation, yet  he  may  be  (and  this  rule  always  prevails  in 
practice)  estopped  by  the  recital  of  any  particular  fact. 
Willes  R.  9 ;  and  see  Bowman  v.  Taylor,  4  N.  &  Man. 
264«    That  third  parties  or  strangers  are  not  to  be  bound 
by  recitals  between  other  parties  in  a  deed,  see  The  King 
V.  Tke  Inhabiianti  of  Cheadley  3  B.  &  Adol.  838.    The 
recital  should  not  only  be  particular,  but  should  be  of  the 
essence  of  the  deed  as  it  is  said.    Thus  lands  described 
as  meadow  in  a  lease  may  be  shown  to  have  been  ara- 
ble, it  being  rather  a  casual  description.      Skipwith  v. 
Green,  1  Stra.  610.    Estoppels  by  recitals  are  considered 
important  in  cases  of  disputed  testimony,  as  evidence  which 
is  not  to  be  contradicted,  rather  than  as  relating  to  or 
affecting  any  estate  thereby  passed.    Whether  a  deed-poll 
could  in  any  case  operate  by  estoppel  was  formerly  ques- 
tionable ;  Prest.  Shep.  Touchst.  63  ;  but  see  Bacon's  Abr. 
tit*  Leases,  O.  442,  contra  ;  and  since  the  decision  of  the 
Vice-Chancellor  in  Beneley  v.  Burden,  2  Sim.  &  St.  526, 
cited  above,  there  seems  to  be  little  ground  for  saying 
that  it  shall  not  estop  the  party  whose  deed  it  purports  to 
be.    The  doctrine  of  estoppel  is  a  legal  doctrine,  and  does 
not  extend  to  equitable  rights,  except  where  there  is  an 
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intention  to  bind  or  extinguish  the  right  or  interest.  2  Pr. 
Abst  207.  But  an  equitable  interest  may  be  bound  in 
equity  by  valuable  consideration,  just  as  legal  interests 
may  be  at  law  by  estoppel.  See  on  the  subject  of  estop- 
pel generaflyy  Com.  Dig.  tit.  Estoppel. 

It  must  be  remembered,  that  a  tenant  in  tail  could  by 
his  recovery  or  fine  only  obtain  an  estate  co-extensive  with 
the  estate  of  his  original  grantor  or  donor,  so  that  if  the 
estate  of  tenant  in  tail  be  derived  out  of  a  base  fee  or 
other  limited  estate,  he,  by  his  recovery  or  fine,  could  only 
gain  a  like  determinable  fee  of  similar  extent. 

The  law  under  the  statute  of  34  &  36  Hen.  8,  c.  20, 
that  tenant  in  tail  of  the  gift  of  the  crown  where  the 
reversion  remains  in  the  crown,  and  tenant  in  tail  by  gift 
of  the  crown  in  reward  for  personal  services,  could  not 
either  by  fine  or  recovery  bar  the  entail,  is  still  preserved 
as  part  of  the  law  under  the  18th  section  of  the  3  &  4 
Will.  4,  c.  74.  And  it  is  also  still  the  law  that  a  reversion 
or  remainder  vested  in  the  crown  cannot  be  barred  by  any 
mode.  Co.  litt.  372  b;  and  notes  in  Blosse  v.  Cbn- 
tnarrUy  3  Bligh,  62.  A  woman  cannot  bar  an  estate  given 
to  her  by  her  husband  or  the  friends  of  her  husband,  being 
as  it  is  termed  an  estate  tail  ex  provisiane  viriy  if  the  settle- 
ment be  made  prior  to  the  passing  of  the  above  mentioned 
Fines  and  Recoveries  Act,  namely,  28th  August,  1833 ; 
but  if  the  settlement  under  which  she  claims  be  made  sub-» 
sequent  to  that  time,  the  power  of  barring  such  her  estate 
is  given  by  that  act.    See  sections  16  and  17. 

In  regard  to  property  of  a  bankrupt  tenant  in  tail, 
the  late  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  65,  authorized 
the  commissioners  to  make  sale  of  lands  of  which  the 
bankrupt  was  tenant  in  tail,  but  this  has  been  repealed  by 
the  3  &  4  Will.  4,  c.  74,  s.  66.  By  sect.  63  of  the  6  Geo. 
4,  c.  16,  the  commissioners  are  directed  to  assign  the  per-i 
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sonal  estate  and  debts  due  to  the  bankrupt ;  and  by  sect. 
64,  by  deed  indented  and  enrolled,  to  convey  the  bank- 
rupt's real  estate  to  the  assignees  (excepting  out  of  such 
conveyance  copyhold  or  customary  lands) ;  and  by  sect. 
66  of  the  same  act,  the  commissioners  are  to  make  sale 
by  deed  indebted  and  enrolled,  of  any  lands  of  which  the 
bankrupt  was  tenant  in  tail.  But  by  the  1  &  2  Will.  4, 
e.  56,  ss.  25  and  26,  it  is  declared,  that  the  personal  and 
real  estate  which  theretofore  might  be  assigned  or  con- 
veyed by  the  commissioners  to  assignees,  should  vest  in 
the  assignees  without  assignment  or  conveyance,  by  virtue 
of  their  appointment.  And  by  sect.  27  of  the  same  act  it 
is  provided,  that  where,  according  to  any  law  then  in  force, 
any  conveyance  or  assignment  of  any  real  or  personal 
property  of  a  bankrupt  would  require  to  be  registered  or 
enrolled,  or  recorded  in  any  registry  ofEce  in  England, 
Wales,  or  Ireland,  or  in  any  registry  office,  court,  or  other 
place  in  Scotland,  or  any  of  the  dominions,  plantations,  or 
colonies  belonging  to  his  majesty,  the  certificate  of  the 
appointment  of  an  assignee  or  assignees  shall  be  regis- 
tered in  the  registry  office,  court,  or  place  wherein  such 
conveyance  or  assignment  would  require  to  be  registered, 
enrolled,  or  recorded;  and  such  registry  shall  have  the 
like  effect  to  all  intents  and  purposes  as  the  registry,  en- 
rolment, or  recording  of  such  conveyance  or  assignment 
would  have  had,  and  the  title  of  any  purchaser  of  any 
such  property  for  valuable  consideration  without  notice  of 
die  bankruptcy,  who  shall  have  duly  registered,  enrolled, 
or  recorded  his  purchase  deed  previous  to  the  registry 
thereby  directed,  shall  not  be  invalidated  by  reason  of 
such  appointment  of  an  assignee  or  assignees,  or  the  vest- 
ing of  such  property  in  him  or  them  consequent  thereupon, 
unless  the  certificate  of  such  appointment  shall  be  regis- 
tered as  aforesaid  within  the  tiines  following  (that  is  to 
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8ay)y  as  r^ards  the  United  Kingdom  of  Great  Britain  and 
Irelandi  within  two  months  from  the  date  of  such  appoint- 
ment; and  as  regards  all  other  places,  within  twebre 
months  from  the  date  thereof.  It  is  perhaps  worth  no* 
ticing  here,  that  under  the  above  clauses,  goods  and  chat- 
tels in  the  order  and  disposition  of  any  bankrupt,  but  not 
really  his,  and  copyhold  property  and  estates  tail,  will  not 
Test  in  the  assignees  as  other  property  belonging  to  him 
generally  will.  But  by  the  3  &  4  Will.  4,  c.  74,  s.  56,  it 
is  provided,  that  any  commissioner  acting  in  the  execution 
of  any  fiat  which,  after  the  31st  day  of  December,  1833, 
shall  be  issued  in  pursuance  of  the  act  of  the  1  &  2  WilK 
4,  c.  56,  under  which  any  person  shall  be  adjudged  a 
bankrupt  who  at  the  time  of  issuing  such  fiat,  or  at  any 
time  afterwards  before  he  shall  have  obtained  his  certifi- 
cate, shall  be  an  actual  tenant  in  tail  of  lands  of  any 
tenure,  shall  by  deed  dispose  of  such  lands  to  a  purchaser 
for  valuable  consideration,  for  the  benefit  of  the  creditors 
of  such  actual  tenant  in  tail,  and  shall  create  by  any  such 
disposition  as  large  an  estate  in  the  lands  disposed  of,  as 
the  actual  tenant  in  tail,  if  he  had  not  become  bankrupt, 
could  have  done  under  the  act  at  the  time  of  such  dispo- 
position.  Provided  that  if  at  the  time  of  the  disposition 
of  such  lands  by  such  commissioner  there  shall  be  a  pro- 
tector of  the  settlement,  by  which  the  estate  of  such  actual 
tenant  in  tail  in  the  lands  disposed  of  by  such  commis- 
sioner was  created,  and  the  consent  of  such  protector 
would  have  been  requisite  to  have  enabled  the  actual 
tenant  in  tail,  if  he  had  not  become  a  bankrupt,  to  have 
disposed  of  such  lands  to  the  full  extent  to  which,  if  there 
had  been  no  such  protector,  he  could  under  this  act  have 
disposed  of  the  same,  and  such  protector  shall  not  consent 
to  the  disposition,  then  and  in  such  case  the  estate  created 
in  such  lands,  or  any  of  them,  by  the  disposition  of  such 
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commissioner,  shall  be  as  large  an  estate  as  the  actual 
tenant  in  tail,  if  he  had  not  become  bankrupt,  could  at  the 
time  of  such  disposition  have  created,  without  the  consent 
of  the  protector.  And  by  the  next  two  sections  of  the 
same  act,  certain  provisions  are  made  with  reference  to 
the  consent  of  the  protector :  and  by  sect.  69  it  is  de- 
clared, that  every  deed  of  disposition  by  the  commissioner 
affecting  lands  not  held  by  copy  of  court  roll  shall  be 
void,  unless  enrolled  in  Chancery  within  six  calendar 
months  after  the  execution,  and  the  deed  of  disposition,  if 
affecting  lands  held  by  copy  of  court  roll,  shall  be  entered 
upon  the  court  rolls  of  the  manor  of  which  the  land  may 
be  parcel  (a) ;  and  if  there  be  a  protector,  and  he  shall 
give  his  consent  by  a  distinct  deed,  such  deed  of  consent 
shall  be  void,  unless  it  be  executed  on  or  before  the  day 
of  the  date  of  the  deed  of  disposition  by  the  commissioner, 
and  such  deed  of  consent  is  to  be  entered  upon  the  court 
rolls  :  and  by  the  same  clause,  every  lord  and  steward  of 
a  manor  is  required  to  enter  upon  the  court  rolls  any  such 
deed^  and  to  indorse  a  memorandum  of  such  entry  upon 
such  deed ;  but  the  act  does  not  go  on  to  say,  that  a  me- 
morandum so  indorsed  shall  be  evidence — nevertheless  in 
matters  of  conveyancing  few  practitioners  would  think  of 
requiring  further  evidence  of  the  entry  having  been  duly 
made  on  the  court  rolls ;  but  it  would  of  course  be  usually 
seen  when  the  court  rolls  were  actually  searched  by  a  pur- 
chaser. By  sections  95  and  96  of  the  6  Geo.  4,  c.  16,  the 
commission  of  bankrupt,  the  adjudication  by  the  com- 
missioners, the  assignment  of  the  personal  estate,  and  the 
certificate  of  conformity,  are  directed  to  be  entered  of 

(a)  It  is  not  declared  by  the  act  thtt  deeds  afl^ing  copyholds  shall  be 
¥tid  if  not  entered  on  the  coart  rolUf  as  it  is  deelaned  with  regard  to  freehold 
deeds  not  dnly  enrolled ;  neither  is  there  any  time  fixed  for  entering  such  deeds 
on  the  conrt  rolls. 
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record  at  some  place  and  by  some  person  appointed  by 
the  Lord  Chancellor  before  the  same  can  be  receiyed  in 
evidence. 

If  the  entail  and  remainders  or  reversion  expectant 
upon  it  have  been  thus  barred  by  the  bargain  and  sale  of 
commissioners  of  bankrupt,  it  should  be  shown  that  the 
bankrupt  was  tenant  in  tail  in  possession,  or  had  the  im- 
mediate freehold  with  some  ulterior  estate  tail,  in  order 
that  the  bar  may  be  effectual  as  to  the  remainders ;  for  it 
has  been  decided  that  where  an  estate  for  life  was  in  one, 
and  the  immediate  remainder  in  tail  expectant  thereupon 
in  another,  and  they  both  became  bankrupts,  the  com- 
missioners could  not  by  their  bargain  and  sale  acquire  and 
confer  more  than  an  actual  life  estate,  with  a  base  fee  in 
remainder  derived  out  of  the  estate  of  the  tenant  in  tail  in 
remainder.  JarvU  v.  TayleuTy  3  B.  &  A.  557.  This  of 
course  would  have  been  different  had  the  tenant  in  tail 
also  been  seised  of  the  fee  simple  in  remainder  or  rever- 
sion expectant  upon  his  estate  tail.  It  should  likevnse  be 
shown  that  the  bankrupt  was  alive  at  the  time  of  the  exe- 
cution of  the  bargain  and  sale,  for  this  effect  of  a  bargain 
and  sale  made  by  the  commissioners  afler  the  bankrupt's 
death  has  been  doubted  with  respect  to  entailed  pro- 
perty of  which  the  bankrupt  was  possessed. 

By  sect.  22  of  the  above-mentioned  act  of  3  &  4  Will.  4, 
c.  74,  the  protector  of  a  settlement  is  declared  to  be  the 
owner  of  any  estate  prior  to  an  estate  tail  held  either  for 
years  determinable  upon  a  life  or  lives,  or  for  any  greater 
estate,  not  being  an  estate  for  years  absolute,  or  the  first 
of  such  prior  estates,  if  more  than  one  under  the  same 
deed ;  or  an  estate  by  the  curtesy  in  respect  of  the  estate 
tail  is  to  be  deemed  a  prior  estate  under  the  settlement, 
as  likewise  a  resulting  use  under  the  same  settlement. 
By  sect.  23,  if  two  persons  are  the  owners  of  a  prior 
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estate,  they  shall  each  be  protectors  to  the  extent  of  an 
undivided  share.  And  by  sect.  24,  where  a  married  wo- 
man would,  if  single,  be  the  protector,  she  or  her  husband 
together  shall  be  the  protectors  of  the  settlement.  But 
by  sect.  27,  no  woman  in  respect  of  her  dower,  no  bare 
trustee  (except  where  such  bare  trustee  might  have  for- 
merly made  a  tenant  to  the  praecipe,  see  sect.  31),  heir 
executor,  or  assignee,  shall  be  the  protector,  and  certain 
provisions  follow,  providing  for  cases  where  the  prior  es- 
tates are  more  than  one,  and  for  dispositions  made  before 
the  31st  December,  1833.  By  sect.  32,  power  also  is 
given  to  appoint  a  protector  with  a  provision  (sect.  33) 
in  cases  of  lunacy  of  the  protector.  The  subsequent  sec- 
tions of  the  act  contain  provision  for  the  consent  of  the 
protector,  and  relate  to  assurances  by  tenants  in  tail,  and 
the  nature  and  the  enrolment  of  the  deed,  by  which  any 
disposition  shall  be  made ;  and  in  certain  cases  (sect.  48) 
the  Lord  Chancellor  may  be  the  protector  of  the  settle- 
ment ;  but  the  clauses  of  the  act  must  be  referred  to  by 
the  practitioner.  The  doubts  which  have  arisen  under  this 
act  are  gone  into  at  considerable  length  by  Sir  Edward 
Sugden,  2  V.  &  P.  282,  and  likewise  by  Mr.  Hayes,  in 
his  Treatise  on  Conveyancing,  vol.  i.  p.  166  (5th  edit.) 

Where  a  fee  simple  has  been  gained,  or  attempted  to 
be  gained,  by  the  tortious  conveyance  of  a  person  having 
some  less  estate  than  a  fee  simple,  it  should  appear  that 
such  person  had  an  estate  upon  which  a  fine,  feoflPment, 
or  other  assurance  could  operate.  It  must  appear  that 
this  estate  was  a  legal  estate,  and  that  previous  to  the  fine 
or  recovery  being  levied  or  suffered,  the  estate  on  which 
the  fine  or  recovery  was  intended  to  operate  was  an  ad- 
verse estate  or  an  estate  previously  divested  by  the  fine 
or  recovery  itself.  Podger's  case^  9  Co.  104 ;  Saffyn^s  case,, 
5  Co.  124 ;  1  Pre.  Conv.  224.    With  a  view  to  divest  the 
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estate^  it  has  been  usual  hitherto  for  the  party  having  any 
such  estate  of  freehold,  and  intending  to  levy  a  fine,  to 
make  a  feoffment  to  a  stranger;  and  in  order  to  save  the 
particular  estate  of  the  freehold  fi-om  forfeiture  or  from 
being  absolutely  lost,  it  was  recommended,  before  making 
the  feoffment,  to  execute  a  demise  of  the  land  to  a  trustee 
for  ninety-nine  years,  in  trust  for  the  party  intending  to 
levy  the  fine ;  or  if  a  termor  attempted  this  doubtful  ex- 
periment of  gaining  the  fee,  it  was  the  practice  for  him, 
previously  to  the  divesting  of  the  estate,  to  assign  his  term 
in  trust  for  himself.  Doe  d.  Maddock  v.  LyneSf  3  B.  &  C. 
388 ;  and  see  Doe  d.  Cooper  v.  Fruel,  4  B.  &  Adol.  283, 
The  point  upon  which  the  greatest  difficulty  arose  in  such 
cases  was,  that  a  forfeiture  of  the  term  must  necessarily 
have  been  incurred,  whereby  the  reversioner  had  an  imme- 
diate right  of  entry.  The  feoffment  is  executed  for  the 
purpose  of  divesting  the  estate  of  the  remainder-man  or 
the  reversioner  before  the  fine  can  operate ;  but  it  seems 
that  the  estate  of  the  reversioner  cannot  be  well  divested 
unless  also  the  estate  for  years  in  the  possession  of  the 
tenant  be  divested,  or  unless  the  tenant  for  years  assent 
to  the  livery.  If  the  term  (as  was  the  practice)  had  been 
previously  assigned  to  a  trustee  for  the  party  wishing  to 
gain  the  fee,  still  that  party,  being  beneficially  interested, 
cannot  divest  the  estate  of  the  trustee  (such  trustee  being 
the  assignee  of  the  term)  without  his  consent,  by  reason 
of  the  general  rule  of  law  applying  to  trustees  and  their 
cestui  que  trusts,  so  that  in  any  way  without  the  consent 
of  the  tenant  for  years  there  can  be  no  disseisin,  or  if 
there  be  a  disseisin  with  his  assent,  a  forfeiture  is  incurred. 
After  a  feoffment  so  made,  and  a  fine  levied  and  no  claim 
made,  the  conusee  of  the  fine  might  hold  after  five  years 
elapsed.    But  such  titles  can  never  be  considered  market- 
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able ;  the  difficulty  of  proving  nonclaim  is  of  itself  an 
insuperable  objection. 

In  connection  with  the  subject  of  estates  in  remaindefi 
said  to  hare  been  barred  by  the  tortious  operation  of 
fines,  feoffinents,  or  common  recoveries,  it  may  be  worth 
while  to  caution  the  student  against  confounding  (which 
may  too  readily  be  done)  limitations  which  are  strictly 
contingent  remainders  with  executory  devises,  particularly 
that  class  of  limitations  where  there  is  a  contingent  re- 
mainder in  the  alternative,  or,  as  it  is  called,  a  remainder 
with  a  double  aspect ;  such  remainders  it  is  often  in  the 
power  of  the  owner  of  a  prior  estate  to  bar ;  but  an  exe- 
cutory devise  it  is  not  within  the  power  of  any  one  to  de- 
feat. An  estate  to  A.  for  life,  remainder  to  her  children 
in  fee  (A.  not  then  having  any  child),  and  if  there  shall 
be  no  child  of  A.,  then  to  B.  in  fee ;  the  estate  to  the 
children  of  A.,  as  well  as  that  to  B.  in  fee,  is  a  contingent 
estate  capable  of  being  defeated  by  A.  Doe  d.  Herbert 
V.  SeBnf,  2  B.  &  C.  926.  But  an  estate  devised  to  A.  in 
fee,  with  a  proviso  that  if  A.  die  and  do  not  leave  any 
child  living  at  her  decease,  then  the  estate  shall  be  to  B. 
in  fee,  is  a  case  of  an  executory  devise  where  there  is  no 
power  of  barring  the  ulterior  estates. 

It  has  of  late  years  been  held,  contrary  to  what  was  for- 
merly the  opinion  of  the  profession,  that  a  title  depending 
upon  the  destruction  of  contingent  remainders  is  market- 
able. Hasher  v.  Sutton,  2  Sim.  &  St.  513.  It  is  also 
particularly  necessary  in  titles  to  fee  simple  estates,  par- 
ticularly where  powers  of  appointment  have  been  exer- 
cised, to  observe,  that  the  limitations  of  the  property  are  not 
qpposed  to  the  rules  which  forbid  the  creation  of  estates  to 
continue  in  perpetuity,  so  as  to  interfere  with  the  aliena^tion 
of  the  subject-matter  for  a  longer  period  than  the  pre- 
scribed limit  of  a  life  or  lives  in  beings  and  twenty-one 
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years  and  a  few  months^  allowing  for  the  period  of  ges- 
tation, afterwards.  The  rule  is,  that  within  such  period 
the  property  must  be  capable  of  alienation^  not  that  it  by 
possibihty  may  become  alienable.  But  it  is  not  to  be 
understood  from  this  rule,  that  grants  of  perpetual  rents, 
or  grants  of  rights  of  ¥ray  or  other  easements,  or  cove- 
nants affecting  the  enjoyment  of  property  in  any  particular 
manner  in  perpetuity,  which  rents,  rights  or  covenants  are 
themselves  capable  of  being  released  or  assigned  by  the 
grantees  or  covenantees,  do  necessarily  infringe  the  rules 
i^ainst  perpetuities.  These  in  general  constitute  new  es- 
tates or  rights,  subject  to  which  the  property  burthened 
or  chained  may  be  well  aliened  or  granted  over,  and  the 
easement,  covenant,  or  charge  itself  may  in  like  manner 
be  enjoyed  or  granted  over,  or  even  released,  so  that  the 
several  parties  entitled  may  together  always  deal  with  the 
property  as  if  free  and  unshackled.  Upon  this  subject 
the  writer  cannot  do  better  than  insert  the  remarks  of  the 
Lord  Chancellor  in  the  case  of  Keppel  v.  Bailey,  2  Mylne 
&  Keen,  527,  elucidating  the  doctrine  under  discussion. 
The  question  to  which  the  observations  refer  was,  whether 
under  a  covenant  entered  into  by  persons  in  copartnership 
(owners  of  certain  ironworks)  they  and  their  heirs,  exe- 
cutors, administrators,  and  assigns,  should  be  compelled 
to  get  all  their  lime  at  certain  lime  works,  and  to  carry 
the  same,  when  so  gotten,  along  a  railroad  called  the 
Trevel  Railroad,  for  the  benefit  of  the  proprietors  of  those 
limeworks  and  railroad,  or  whether  such  a  covenant  did 
not  tend  to  a  perpetuity,  and  was  as  such,  and  Ukewise 
as  being  in  restraint  of  trade,  invaUd.  The  Lord  Chan- 
cellor says,  ^'  I  am  not  greatly  struck,  notwithstanding 
the  abiUty  with  which  it  was  pressed,  with  the  argument 
agaihst  the  covenant  in  question,  derived  from  its  sup- 
posed repugnance  to  the  rules  respecting  perpetuities.    I 
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do  not  at  all  doubt,  that  the  enjoyment  of  property  may 
be  tied  up,  and  an  illegal  perpetuity  created,  by  annexing 
conditions  to  grants,  or  by  executing  covenants,  whereby 
whoever  happens  to  be  in  possession  shall  be  restrained 
fix>m  using  that  which  is  the  subject  of  the  grant  or  cove- 
nant in  all  but  a  certain  prescribed  way,  provided  always 
that  the  restraint  so  constituted  is  not  reserved  in  favour 
of  some  other  party,  who  may  release  it  at  his  pleasure ; 
and,  therefore,  all  such  conditions  and  covenants  are  void 
if  they  go  beyond  the  period  allowed  by  law.  But  if  the 
party  for  whom  the  condition  is  made,  or  the  party  cove- 
nantee has  the  entire  power  of  dealing  with  his  interest  in 
the  subject-matter,  it  is  an  obvious  mistake  to  treat  this 
as  an  instance  of  perpetuity,  or  of  any  tendency  towards 
perpetuity.  Indeed  the  property,  the  subject-matter  of 
consideration  here,  is  not  the  estate  fettered  by  the  con- 
dition or  covenant,  but  the  benefit  reserved  by  the  con- 
dition, or  secured  by  the  covenant ;  and  upon  that  there 
is  by  the  hypothesis  no  restraint  at  all ;  and  certainly,  to 
take  another  view,  though  one  of  the  parties  interested 
(the  owner  of  the  property  subject  to  the  covenant  or  con- 
dition) may  be  fast,  the  other  is  loose ;  and  so  quoad  both 
taken  together,  that  is,  quoad  all  interested,  the  property 
is  free ;  thus  admitting  that  the  owners  of  an  estate  could 
no  more  be  restrained  perpetually  from  cultivating  it  by 
supplies  derived  from  any  but  one  market,  or  from  selling 
its  produce  at  any  but  that  market,  than  they  could  be 
restrained  from  selling  the  estate ;  and  admitting  that  the 
one  would  be  as  much  a  breach  of  the  rule  against  per- 
petuity as  the  other,  it  would  be  no  such  violation,  nor 
would  it  in  any  way  defraud  that  rule,  if  the  owner  of  the 
estate  were  restrained  from  buying  and  selling  at  any 
market  save  that  belonging  to  a  certain  party  entitled  by 
grant  or  by  covenant  to  the  privilege,  and  which  he  might 
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at  his  pleasure  vary  or  extinguish.  Upon  other  groundff, 
such  a  restraint  may  be  objectionable  and  void  in  law,  as 
well  as  bad  in  policy ;  but  certainly  not  upon  the  doctrine 
of  perpetuity,  by  which  it  is  no  more  struck  at,  than  a 
right  of  way  or  other  easement  which  the  owners  of  one 
estate  may  enjoy  over  the  close  of  another.  Such  ease- 
ment continues  to  be  enjoyed  by  the  owner  of  the  one 
estate,  whoever  he  may  be,  over  the  other  estate,  into 
whose  hands  soever  it  may  come.  So  of  a  rent  issuing 
out  of  an  estate,  and  which  may  nearly  absorb  its  profits, 
no  one  ever  deemed  this  objectionable  on  the  ground  of 
perpetuity.  The  easement  and  the  rent  are  the  property 
in  question,  and  they  are  free.  The  party  entitled  to  the 
tenements  is  interested  in  the  tenements  subject  to  the 
easement  or  yielding  the  rent ;  the  other  party  has  the 
incorporeal  hereditaments  connected  with  the  corporeal 
hereditament  of  the  lands ;  and  the  circumstance  of  the 
land  being  subject  to  his  rights,  while  he  is  unfettered  in 
the  enjoyment  and  the  disposal  of  those  rights,  does  not 
either  constitute  or  tend  to  a  perpetuity,  I  am  therefore 
clearly  of  opinion,  that  the  covenant  to  take  the  lime  at 
the  Trevel  Works,  and  carry  the  iron  by  the  Trevel  Rail- 
way, is  not  bad,  on  the  ground  of  its  tendency  to  a  per- 
petuity, or  constituting  a  shift,  whereby  the  rules  of  law 
on  that  head  may  be  evaded.  There  appears  at  first  to 
be  more  weight  in  the  objection  which  was  also  urged  in 
this  case,  that  covenants  of  this  description  are  in  restraint 
of  trade." 

Connected  with  this  subject  is  the  question  which  occa- 
sionally arises  as  to  the  covenants  entered  into  with  the 
ownerp  of  certain  houses,  that  land  adjoining  or  around 
or  in  front  of  such  houses  shall  always  remain  unbuilt 
upon,  or  as  pleasure  groimd :  it  is  by  no  means  clear  that 
an  objection  might  not  be  taken  to  such  covenants  or 
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agreements  as  tliese*  Such  covenants  are  taken,  and  to  a 
great  extent  relied  upon  in  practice,  the  parties  considering 
that  in  many  cases  damages  might  be  obtained  for  a  breach 
of  the  covenant,  and  perhaps  relying  a  little  upon  the  sup- 
port of  a  Court  of  Equity,  if  their  rights  were  grossly 
infringed— the  whole  law  upon  this  subject,  at  least  so  far 
as  regards  covenants  running  with  the  land,  is  set  forth 
in  Smith's  Leading  Cases,  vol.  i.  p.  22,  under  the  head  of 
Spencer^ $  case. 

Where  lands  are  of  copyhold  or  customary  tenure,  not 
only  the  muniments  of  title,  but  most  of  the  incidents  of 
tenure  and  rights  of  ownership  and  enjoyment  are  totally 
different  from  those  connected  with  lands  of  the  tenure  of 
common  socage,  and  therefore  require  to  be  differently 
considered,  and  some  particular  proofs  specified.  The  dis- 
tinction between  copyholds  and  customary  fi'eeholds  is 
generally  ascertained  by  the  form  of  the  admittances  or 
entries  on  the  court  rolls ;  the  copyholds,  strictly  so  called, 
being  surrendered  or  held  by  the  tenant  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor ;  customary 
freeholds  being  usually  granted  or  held  by  the  tenant  ac- 
cording to  the  custom  of  the  manor.  Copyholds  generally, 
if  not  always,  pass  by  surrender  and  admittance  on  the 
court  rolls,  while  customary  fi'eeholds  are  often  passed  by 
bargain  and  sale,  which  is  frequently,  but  not  always, 
entered  on  the  court  rolls,  or  in  some  way  noticed  by  the 
steward.  The  legal  estate  in  fee  of  copyholds  is  always 
vested,  or  supposed  to  be  vested,  in  the  lord.  The  de- 
scent of  copyholds,  and  of  customary  freeholds,  varies  in 
different  manors  according  to  the  custom,  sometimes  fol- 
lowing the  rule  of  descent  of  lands  held  in  borough- English, 
sometimes  that  of  gavelkind  lands,  but  more  frequently 
that  of  common  socage  lands,  while  in  some  manors  the 
property,  although  land  or  real  estate,  is  considered  in  the 
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nature  of  personalty,  and  is,  on  the  death  of  the  owner, 
descendible  or  devisable  as  such.  In  some  of  the  manors 
where  this  custom  obtains,  the  property  is  held  for  lives, 
or  for  years  determinable  upon  lives.  The  grant  being  to 
one  life  in  possession,  and  two  or  three  lives  in  reversion, 
and  upon  the  dropping  of  the  life  or  lives  in  possession, 
one  of  the  lives  in  reversion  usually  succeeds  to  the  pos- 
session, a  fine  being  commonly  paid  to  the  lord  for  every 
new  life  inserted.  Prior  to  1  Vict.  c.  26,  these  customary 
lands  passed  by  will  unattested,  as  did  other  personal  pro- 
perty. In  lands  held  by  copy  of  court  roll,  the  lord  of 
the  manor  is  entitled,  as  the  superior  lord,  to  many  of  the 
rights  vested  in  the  king  in  respect  of  common  socage 
lands,  such  as  escheat,  rights  of  homage,  suit  and  service, 
and  the  right  to  hold  courts  and  other  privileges. 

In  copyhold  titles  the  abstract  ought  to  set  forth  all  the 
particular  customs,  the  particular  nature  of  the  tenure, 
the  rules  of  descent,  the  fines,  heriots,  rents,  services  due, 
and  the  rights  of  fi^ebench  and  curtesy ;  also,  rights  as  to 
leasing  and  the  renewal  of  leases,  rights  of  common,  of 
cutting  timber,  or  of  turbary,  of  getting  mines,  and  of 
inclosing  commons  with  consent  of  the  homage  or  with* 
out  (if  such  a  custom  be  possible),  rights  to  estovers,  and 
any  particular  rights  of  the  lord  affecting  the  tenants ;  and 
if  lands  have  been  entailed,  the  custom  to  entail,  with  any 
other  special  customs  which  may  obtain  within  the  manor. 
All  customs  to  be  valid  and  legal  must  be  reasonable^ 
and  therefore  it  has  been  doubted  how  far  the  lord  of  a 
manor  can  justify  the  inclosure  of  wastes  without  the  con* 
sent  of  the  jury  or  of  the  homage.  Badger  v.  Fordj  3  B. 
&  A.  153 ;  but  see  Com.  Dig.  tit.  Common  (G).  These 
customs  and  privileges  are  generally  proved  by  the  cer- 
tificate of  the  steward,  stating  that  they  are  the  general 
customs  of  the  manor,  or  by  extracts  fi'om  court  rolls  or 
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books  relating  to  the  manor,  of  ancient  date,  authenticated 
by  the  steward's  signature,  or  attested  by  any  other  person 
who  has  examined  the  extracts  with  the  originals.    The 
entries  on  the  court  rolls  made  use  of  for  this  purpose, 
consist  not  only  of  the  regular  surrenders  and  admittances, 
but  likewise  of  presentments  by  the  homage.    Old  costu- 
mals,  and  other  old  documents,  signed  by  the  jury  of  the 
court  leet  or  court  baron,  or  by  other  copyholders ;  even 
documents  not  signed  at  all,  nor  entered  on  the  court 
rolls,  having  been  handed  down  along  with  the  rolls  or 
records  of  the  manor,  stating  what  are  the  customs,  may 
be  eyidence,  although  no  instances  of  the  particular  cus- 
tom or  fact  appear  on  the  rolls  themselves.    Roe  v. 
Parker,  5  T.  R.  26;  Denn  v.  Spray,  1  T.  R.  466;  Chap-^ 
man  v.  Cowlan,  13  East,  10;  and  general  notoriety  or 
general  reputation  of  a  custom  may  be  sufficient  proof  of 
it;  Crease  v.  Barrett,  1  Cr.  Mee.  &  Ros.  919;  but  then 
it  is  said  that  some  instances  of  the  fact,  if  proof  be 
attempted  by  parol  merely,  must  be  adduced ;  4  Leo.  242; 
and  see  note  to  Roe  v.  Parker,  5  T.  R.  26 ;  2  Watk. 
Copyholds,  69 ;  which  brings  the  evidence  by  parol  only, 
to  be  merely  nugatory,  and  it  is  said,  Vin.  Abr.  tit  Evi- 
dence, T  b  25,  that  proof  of  a  custom  by  parol  is  bad ; 
that  it  ought  to  be  proved  out  of  the  books  or  surveys  of 
the  manor.     But  customs  are  properly  triable  by  a  jury. 
Where  upon  a  trial  traditionary  or  parol  evidence  has  been 
admitted  as  to  some  collateral  descents,  from  which,  as 
prevailing  in  the  manor,  a  jury  might  infer  what  was  the 
customary  descent  between  other  collaterals  further  re- 
moved, but  as  to  which  nothing  appeared,  any  evidence 
to  contradict  such  reputation  may  be  let  in.    See  Doe 
V.  Siteon,  12  East,  62.      A  verdict,  or  decree,  or  de- 
positions in  an  old  suit,  in  these  matters,  are  evidence, 
although  they  are  not  to  be  looked  upon  always  as  con- 
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clusiYe.    Reed  v.  JackeoH,  1  East,  365 ;  Freenum  v.  PkU* 
lip$,  4  M.  &  S.  486.    A  verdict  or  decree  it,  however, 
better  evidence  than  mere  common  reputation  and  tra- 
dition.    1  East,  3,  67 ;  and  see  post.    A  custom  to  lease 
without  the  licence  of  the  lord  has  been  said  not  to  be 
well  proved  by  showing  old  leases  twenty,  forty,  or  even 
sixty  years  back.    Jaekman  v.  HoddeidoUj  Cro.  Eliz.  261. 
But  generally  two  instances  of  any  particular  custom  ap- 
pearing  upon  the  rolls,  if  of  ancient  date  (that  is  to  say, 
perhaps  twenty  years  old  or  upwards),  are  suffident  to 
prove  such  to  have  been  the  custom  of  the  manor,  if 
nothing  appear  to  the  contrary.    RateUffe  v.  ChapUnj  4 
Leo.  242.    Even  one  instance  has  been  admitted  as  car- 
rying sufficient  weight  to  establish  a  particular  descent  in 
copyholds ;  Doe  d.  Maeon  v.  MaeoHy  3  Wils.  63 ;  and  by 
another  decision,  where  there  was  one  instance  of  an 
entail  having  been  barred  by  a  recovery,  and  another  of 
a  surrender  relied  upon  for  that  purpose,  it  was  thought 
sufficient  (where  the  entails  within  the  manor  had  been 
few)  to  negative  the  conclusion,  that  a  recovery  ought  to 
have  been  used.    Roe  d.  Bennett  v.  Jeffery,  2  M.  &  SeL 
Q2.    A  custom  however  to  bar  by  recovery  and  by  sur- 
render may  both  subsist  together  in  the  same  manor. 
Doe  V.  Daunoetff  7  Taunt.  674;  Doe  v.  Oennghroohe^ 
2  Bing.  70.     If  a  custom  to  entail  exist  at  all,  there  must 
always  exist  some  power  of  barring  the  entail ;  and  if  the 
particular  mode  be  not  prescribed,  a  surrender  will  be 
effectual  to  bar  it,  even  though  it  be  a  surrender  to  the 
use  of  a  will.     1  Watk.  Copyholds,  178.     It  has  been 
said,  that  a  recovery  is  the  more  solemn  and  proper 
method  of  barring  an  entail,  and  that  a  power  to  suffer  a 
recovery  is  always  an  inseparable  concomitant  to  a  manor 
where  there  is  a  custom  to  entail  without  any  special  cus- 
tom, and  though  other  modes  within  the  manor  be  used. 
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1  Watk.  Copyholds^  161.  If  an  entail  be  attempted  to 
be  created  where  there  is  no  special  custom  to  entail,  the 
donee  takes  a  conditional  fee,  which  the  tenant  may  alien 
in  fee  simple  after  issue  had.  Doe  r.  Clarhj  5  B.  &  Aid. 
461.  Every  tenant  who  has  a  primAfade  title  to  a  copy* 
hold  estate,  has  a  right  to  inspect  the  rolls  of  the  manor, 
and  to  take  copies  of  them,  so  far  as  respects  his  rights, 
and  if  this  claim  be  refused,  it  may  be  enforced  by  man- 
damus in  the  Court  of  Queen's  Bench.  As  copies  of  court 
roll  so  vitally  concern  the  copyholder,  whether  there  be 
any  cause  or  proceeding  instituted  or  not,  the  Courts  of 
Law,  as  well  as  Courts  of  Equity,  will  compel  the  lord, 
or  the  person  in  whose  hands  the  rolls  are,  although  not 
the  lord  or  the  steward,  but  a  stranger,  to  permit  the 
tenant  to  inspect  them,  and  to  take  copies  of  them,  paying 
the  accustomed  fees ;  and  will  also  compel  a  stranger  to 
produce  them  on  a  trial.  AnonymouSj  2  Ves.  678 ;  Tke 
King  v.  Lucas,  10  East,  236 ;  The  King  v.  Tower ,  4  M. 
k  Sel.  162 ;  Finch's  Rep.  249. 

A  purchaser  may  always  require  a  vendor,  who  cannot 
procure  the  production  of  the  rolls,  to  produce  copies  of 
all  entries  on  the  court  rolls  affecting  the  subject  of  the 
purchase,  which,  when  signed  by  the  steward,  are  for 
many,  though  not  for  all  purposes  admitted  as  evidence. 
It  may  be  here  remarked,  that  court  rolls  are  not  regarded 
strictly  as  instruments  of  record.  The  purchaser  ought 
always,  as  a  matter  of  precaution,  to  search  the  court  rolls 
for  incumbrances,  and  if  any  mortgages,  incumbrances,  or 
conditional  surrenders  have  been  made,  he  will  of  course 
require  that  satisfaction  be  entered  up  upon  the  rolls,  or 
obtain  a  release  or  surrender  from  the  incumbrancer.  To 
what  length  of  time  the  search  for  incumbrances  ought  to 
extend,  is  a  matter  of  some  discretion,  and  must  depend 
on  circumstances ;  although  it  has  been  said  that  the  court 
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rolls  are  notice  to  a  purchaser  of  all  their  contents^  it 
seems  that  a  Court  of  Equity  would  not  fix  a  purchaser 
with  notice  of  a  fact  of  early  date  stated  on  the  court 
rollSy  if  a  search  had  been  made  for  a  reasonable  pe<- 
riod.  Pearce  v.  Newlyn,  3  Madd.  188 ;  3  Sug.  V.  k  P. 
478 ;  and  perhaps  twenty  years,  or  in  extraordinary  cases 
thirty  years,  might  for  this  purpose  be  considered  a  reason- 
able period  for  searching.  Even  by  searching  the  court 
rolls  from  the  earliest  period,  the  purchaser  cannot  ensure 
himself  in  all  cases  from  the  risk  of  prior  incumbrances. 
As,  for  instance,  in  cases  where  surrenders  have  been  made 
out  of  court,  and  there  is  no  custom  requiring  those  sur- 
renders to  be  presented  immediately,  as  will  be  stated  here- 
after, connected  with  the  case  of  Horlock  v.  Priestly  ^  Ux, 
2  Sim.  76. 

One  distinction  in  copyhold  titles  is  very  important  to 
be  attended  to,  namely,  claims  in  respect  of  rights  of 
dower,  freebench,  and  curtesy.  In  what  are  termed  strict 
copyholds,  these  rights  usually  differ  from  those  subsisting 
in  lands  of  the  tenure  of  customary  freeholds.  All  such 
rights  are  liable  to  be  varied  by  special  custom  in  different 
manors ;  but  in  general,  while  in  copyhold  lands,  strictly 
so  called,  rights  of  freebench  or  dower  and  curtesy  attach 
only  upon  those  lands  of  which  the  husband  or  wife  died 
seised,  in  what  are  termed  customary  freeholds,  these  rights 
usually  attach  upon  all  lands  of  which  the  husband  or  wife 
was  seised  at  any  time  during  the  coverture,  in  analogy  to 
such  rights  attaching  in  respect  of  fee  simple  lands.  The 
share  too  which  accrues  to  the  surviving  husband  or  wife 
for  freebench  or  curtesy  varies  in  different  manors.  By 
the  custom  of  gavelkind  the  wife  is  entitled  to  a  moiety, 
but  only  during  widowhood.     Co.  Litt.  33  b. 

In  almost  all  manors,  surrenders  to  the  uses  of  the  will 
of  the  proprietor  or  tenant  were  formerly  necessary ;  Doe 
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d.  Smith  V.  Bird,  5  B.  &  Add.  695 ;  but  the  55  Geo.  3, 
c.  192,  varied  this  law,  and  declared  that  where  any  copy- 
hold tenant  of  any  manor  should  by  will  dispose  of  or 
appoint  his  copyhold  tenements,  the  same  having  been 
surrendered  to  the  uses  of  his  will,  every  disposition  made 
by  any  such  will  by  any  person  who  should  die  after  the 
passing  of  that  act  (12th  July,  1815)  should  be  as  valid, 
although  no  surrender  should  have  been  made  to  the  uses 
of  the  will  of  such  person,  as  the  same  would  have  been 
if  a  surrender  to  his  will  had  been  made.  The  act  was 
not  retrospective,  but  applied  only  to  those  who  died  after 
the  passing  of  the  act  (12th  July,  1815),  and  it  therefore 
becomes  sometimes  necessary  in  old  transactions  to  ascer- 
tain the  exact  period  of  the  decease  of  a  testator  who  has 
made  no  surrender  of  his  copyholds  to  the  uses  of  his 
will.  But  this  act  was  repealed  by  the  late  Wills  Act, 
1  Vict,  c.  26,  except  so  far  as  it  related  to  former  wills ; 
and  all  wills  subsequent  to  the  last  named  act  are  regulated 
by  that  act. 

Where  there  was  no  surrender  to  the  use  of  a  will, 
copyholds  passed  under  a  devise  of  real  estate  where 
the  testator  was  possessed  of  copyholds,  and  made  his 
will  subsequent  to  the  55  Geo.  3,  c.  192 ;  see  Doe  d. 
Clarke  v.  Ludlamy  7  Bing.  275.  .  Although  copyholds, 
strictly  so  called,  as  indeed  all  customary  lands  which 
pass  by  surrender  and  admittance,  might  formerly  be  de- 
vised by  a  will  not  attested,  they  not  being  within  the 
Statute  of  Frauds,  the  will  being  regarded  rather  as  an  in- 
strument directing  the  uses  of  the  previous  surrender,  still, 
with  r^ard  to  what  are  termed  customary  freeholds,  the 
will  must,  even  prior  to  the  1  Vict.  c.  26,  have  been  attested 
according  to  the  Statute  of  Frauds.  These  lands  are  such 
as  do  not  pass  by  surrender,  but  by  bargain  and  sale  en- 
tered on  the  court  rolls,  being  usually  held  at  the  will  of 
the  lord,  and  although  strictly  called  customary  freeholds, 
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they  may  pass  under  the  name  of  copyholds  in  a  will. 
See  Doe  v.  Danvers,  7  East,  299  $  1  Watk.  Copyh.  131. 
It  does  not  always  follow  that  a  will  admitted  to  probate 
by  the  Ecclesiastical  Ck>urts  would  necessarily  be  a  suffi- 
cient will  in  all  cases  to  pass  copyhold  estates.  See  Jer^ 
voise  y.  The  Duke  of  Northnmberland,  IJ.  &  W.  670. 
Heretofore  it  was  always  held  that  an  equitable  interest  in 
copyholds  might  be  well  devised  by  a  will  unattested ;  but 
this  since  the  1  Vict.  c.  26,  cannot  of  course  take  place. 

Where  there  has  been  a  surrender  to  the  uses  of  a  will,  it 
has  been  said  that  a  parol  will  might  be  well  made  of  copy* 
holds,  1  Watk.  Copyh.  130 ;  but  this  of  course  can  only 
be  prior  to  the  late  Wills  Act,  1  Vict.  c.  26,  and  applies 
to  wills  made  previous  to  the  1st  January,  1838.    It  is  not 
always  necessary  that  a  surrender,  whether  as  an  absolute 
sale  or  operating  only  conditionally  as  a  mortgage  security, 
should  be  made  in  Court.     By  custom  it  may  be  made 
out  of  Court,  and  then  usually  the  jury  or  homage  pre- 
sent it  at  some  following  Court.     WTiere  there  is  no  cus- 
tom that  such  surrenders  should  be  presented  within  a  de- 
finite time,  there  can  be  no  absolute  security  of  title  until 
after  a  certain  time  elapsed  from  the  completion  of  the 
contract ;  for  a  surrender  of  the  description  above  referred 
to,  may  be  made  several  months  before  a  Court  is  held, 
and  not  be  presented  until  a  considerable  period  after* 
wards,  and  even  then  will  not  be  postponed  to  another 
subsequent  surrender,  although  made  in  Court.    See  J9br- 
loek  V.  Priestly  5r  Ux,  2  Sim.  76.    Such  a  custom  has 
been  held  to  be  a  valid  custom.    To  ensure  a  priority 
where  a  copyholder  mortgages  by  a  deposit  of  his  copies 
of  court  roll,  it  should  be  seen  that  he  deposits  the  admis- 
sion of  himself  as  tenant,  as  well  as  the  previous  copies  of 
court  roll  relating  to  his  estate.     Whitbread  ▼.  Jordan^  1 
Y.  &  C.  303. 
Under  the  7  Geo.  4,  c.  67,  s.  11,  copyholds  vested  in  the 


IN  CONTINUATION  OP  PABTICULAB  TITLES.  71 

assignee  of  an  insoWent  without  any  entry  on  the  court 
rolls.  But  by  the  1  &  2  Vict  c.  1 10,  s.  47,  a  certified  copy 
of  the  vesting  order  under  the  act,  and  a  certified  copy  of 
die  appointment  of  the  assignees,  are  required  to  be  en- 
tered on  the  court  rolls,  whereupon  the  assignees  are  to 
surrender  or  convey  any  copyhold  or  customary  estate  to 
a  purchaser.  Searches  for  the  names  of  insolvents  subse- 
quent to  the  year  1817  may  be  made  in  the  books  of  the 
Insolvent  Debtors'  Court  in  Portugal  Street  in  London ; 
but  for  the  period  prior  to  that  year,  searches  must  be  made 
at  the  office  of  the  clerk  of  the  peace  at  the  Old  Bailey. 

The  appointment  of  assignees  in  bankruptcy  does  not 
appear  to  carry  with  it  to  the  assignees  under  the  vesting 
clause  of  the  1  Jb  2  Will.  4,  c.  66,  s.  26,  copyholds  of  which 
the  bankrupt  is  seised,  as  that  act  only  vests  in  the  assig- 
nees property  which  was  by  the  6  Geo.  4,  c.  16,  directed 
to  be  conveyed  by  the  commissioners. 

It  has  not  hitherto  been  usual  upon  surrenders^  or  in 
admittances  to  customary  or  copyhold  lands,  to  notice  on 
the  court  rolls  any  trusts  affecting  the  estate ;  sometimes, 
however,  trusts  or  deeds  containing  limitations  in  trust  are 
referred  to  by  the  court  rolls,  and  must  be  considered 
binding  upon  the  lord  even  prior  to  the  late  Wills  Act, 
**  For  if,"  says  Lord  Mansfield,  '^  the  lord  consents  to  a 
eondition  or  trust  on  the  court  rolls,  then  he  is  bound  by 
it,  for  he  cannot  claim  against  his  own  act."  1  Eden, 
232 ;  The  King  v.  Haddinghamj  15  East,  463^  And  ac- 
cordingly, where  a  tenant  was  admitted  by  the  steward  of 
a  manor  upon  the  trusts  of  an  indenture  referred  to  in 
the  surrender,  and  the  surrenderee,  who  was  the  trustee, 
died  without  an  heir,  the  lord  could  not  claim  the  land  by 
escheat,  but  was  bound  by  the  trusts.  Weaver  v.  Mauley 
2  Russ.  &  Mylne,  97. 
By  sect  3  tf  the  late  act  for  the  amendment  of  the  law 
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relating  to  wUIb,  1  Vict.  c.  26,  which  does  not,  however, 
apply  to  wills  made  previous  to  1st  January,  1838,  the 
above-mentioned  act  of  66  Greo.  3,  c.  192  (relatii^  to  sur- 
renders to  the  uses  of  a  will)  is  repealed,  and  the  power 
of  devising  copyhold  or  customary  lands  is  given  to  a  tes- 
tator notwithstanding  he  may  not  have  surrendered  the 
same  to  the  uses  of  his  will,  or  notwithstanding  that  being 
entitled  as  heir,  devisee,  or  otherwise,  to  be  admitted,  he 
shall  not  have  been  admitted  to  the  property;  and  by 
the  same  section,  rights  of  entry  and  contingent  interests 
may  be  devised.  By  the  same  act  (sect.  8),  wills  of  cus- 
tomary or  copyhold  lands,  or  so  much  of  such  wills  as 
may  contain  the  disposition  of  any  such  real  estate,  are 
directed  to  be  entered  on  the  court  rolls  of  the  manor  or 
reputed  manor  within  which  such  lands  are  situate*  The 
trusts  contained  in  the  will  are  not  required  by  the  act  to 
be  set  forth,  but  it  is  declared  that  it  shall  be  sufficient  to 
state  on  the  court  rolls  that  the  real  estate  is  subject  to 
the  trusts  declared  by  the  will.  This  act  also,  in  reference 
to  all  subjects  that  are  devisable,  directs  that  no  person 
under  the  age  of  twenty-one  years  shall  be  capable  of 
making  a  will,  and  provides  that  two  witnesses  shall  in  all 
cases  be  sufficient  as  attesting  witnesses  to  any  will ;  and 
(by  sect  10)  it  is  enacted  that  appointments  made  by  vnll, 
if  executed  and  attested  as  other  wills  are  for  the  future 
directed  by  the  act  to  be,  u  e.  attested  by  two  witnesses  and 
signed  by  the  testator  at  the  foot,  shall  be  valid  appoint- 
ments, although  other  solenmities  required  to  effectuate 
the  appointment  shall  have  been  directed.  By  sect.  27  of 
the  same  act,  a  general  devise  or  gift  is  to  include  (unless 
a  contrary  intention  appear)  any  property  which  a  testator 
had  power  to  appoint  in  any  manner  he  might  think  proper 
(meaning  thereby  a  general  power  of  appointment  in  re- 
gard to  the  objects) ;  but  a  general  devise  is  not  to  extend 
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to  comprise  particular  or  specific  powers.  Special  powers 
must  be  executed  by  a  special  clause  or  a  reference  to  the 
power  or  subject  as  heretofore.  By  sect.  26,  a  general 
devise  may  include  copyholds  and  leaseholds  as  well  as 
freeholds ;  and  (by  sect.  25)  lapsed  or  void  devises  may  be 
included  in  any  general  devise,  and  any  devise  will  extend 
to  property  of  which  the  testator  was  possessed  at  the 
time  of  his  death.  The  act  also  declares  gifts  to  attesting 
witnesses  to  be  void,  but  provides  that  wills  shall  not  be 
void  by  reason  of  the  witnesses  to  a  will  becoming  or 
being  incompetent  witnesses.  By  this  last  clause,  the  case 
of  Foiter  v.  Bunbun/f  3  Sim.  40,  which  decided  that  a 
legacy  given  to  a  witness,  if  the  will  only  related  to  per- 
sonal estate,  should  be  good,  is  no  longer  law.  It  is  also 
declared  by  this  new  act  (sect.  28),  that  devises  without 
any  words  of  limitation  or  inheritance  shall  be  construed 
to  pass  the  fee  or  other  estate  of  which  the  testator  had 
power  to  dispose,  unless  the  contrary  appear  by  the  will. 
This  also  is  contrary  to  what  has  hitherto  been  the  law. 
It  seems  therefore  prudent,  if  not  necessary^  that  in  order 
to  confine  a  general  disposition,  so  that  it  shall  only  ex- 
tend to  an  estate  for  life  or  other  limited  period,  an  express 
limitation  should  be  inserted  in  the  will.  By  sect.  29,  a 
definite  meaning  is  affixed  to  the  words  *'  dying  without 
issue/'  which  are  to  be  construed  to  denote  a  failure  of 
issue  of  any  person  in  his  lifetime,  or  at  the  time  of  his 
death,  and  not  an  indefinite  failure  of  issue,  as  was  for- 
merly the  rule  in  regard  to  devises  of  real  estate.  By 
sect.  33,  a  devise  to  a  testator's  child,  who  may  die  in  the 
testator's  lifetime,  leaving  issue,  shall  not  lapse  thereby, 
but  shall  take  efiect  as  if  the  death  of  the  devisee  had 
happened  immediately  after  that  of  the  testator.  It  is  also 
declared  (sect.  18),  that  a  will  shall  be  revoked  by  marriage, 
except  in  cases  where  an  appointment  is  authorized  to  be 
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made  by  will,  and  the  property,  in  default  of  any  appoint- 
ment, would  not  go  to  the  heir,  executor,  or  administrator, 
or  next  of  kin  of  the  person  having  the  power.  These  are 
some  of  the  more  important  provisions  of  this  act,  which 
being  a  recent  and  great  alteration  in  the  law,  it  has  been 
deemed  advisable  to  notice  (b). 

A  difficulty  may  hereafter  arise  under  this  act  con* 
nected  with  the  subject  of  aiding  the  defective  execution 
of  powers.  It  will  be  difficult  for  equity,  in  the  face  of 
the  direction  contained  in  the  act,  that  all  testamentary 
appointments  shall  be  executed  in  the  presence  of  two 
witnesses,  to  support  any  appointment  not  executed  ao* 
cording  to  the  act,  while  if  any  appointment  be  made  by 
deed,  equity  wiU,  it  is  presumed,  still  adhere  to  the  old 
doctrine  of  aiding  a  defective  execution  in  favour  of 
certain  meritorious  objects  as  formerly.  Of  course  the 
rule  of  law  in  cases  of  bequests  of  stock,  the  decisions  as 
to  which  went  the  length  of  repealing  the  act  of  parlia** 
ment  (by  which  all  such  bequests  were  directed  to  be 
attested  by  two  witnesses),  can  no  longer  be  supported. 
Every  will  must  now  be  attested  by  two  witnesses,  if  it  is 
to  have  any  legal  effect  whatever. 

Upon  the  subject  of  the  29th  section  of  the  above  act, 
which  declares,  that  where  the  words  ^*  die  without  issue," 
or  ''  die  without  leaving  issue,"  or  **  have  no  issue,"  occur 
in  any  devise  or  bequest,  such  words  shall  be  construed  to 
mean  failure  of  issue  at  the  death  of  the  person  whose 
issue  is  referred  to,  and  not  an  indefinite  failure  of  issue  t 

(h)  The  form  of  attestation  being  now  a  material  object  of  attention  nndat 
every  will,  a  form  is  subjoined  for  the  use  of  practitioners . 

"  Signed  by  the  testator,  A.  B.,  as  and  for  bis  last  will  and  testament,  in  the 
presence  of  us,. who,  being  both  present  at  the  wme  timet  ^  ^  ^  prewaoej 
and  in  the  presence  of  each  other»  subscribe  ottr  names  u  witnotfM* 

CD. 
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it  may  be  remarked,  that  devises  in  which  these  words  or 
words  nearly  similar  occur,  mnst  be  the  subject  of  doubt, 
until  the  import  of  such  clauses  has  been  settled  by  legal 
decision. 

Formerly  a  devise  to  one  generally,  or  to  one  and  his 
heirs,  or  to  him  for  Ufe,  with  a  superadded  devise  in  case 
he  should  die  without  issue,  gave  to  that  man  an  estate 
tail.  At  present,  under  the  late  Statute  of  Wills,  neither 
of  such  devises  would  give  an  estate  tail ;  the  first  two 
cases  would  probably  be  considered  to  be  a  fee  with  an 
executory  devise  over,  in  the  event  of  the  devisee  not 
having  issue  living  at  his  death ;  and  the  third  case  would 
give  an  estate  for  life,  with  a  remainder  over,  contingent 
upon  the  like  event.  If  instead  of  the  words  ''dying 
without  issue,''  the  words  of  the  devise  should  be  *'  dying 
without  issue  male,''  it  seems  doubtful  whether  such  a  limi* 
tation  might  not  still  be  considered  an  estate  tail. 

An  exception  is  contained  in  this  clause  of  the  act, 
stating  that  the  construction  above  alluded  to  is  not  to 
be  applied,  where  the  person  first  taking  has  an  estate  tail, 
and  that  it  shall  not  extend  to  cases  where  the  meaning 
of  the  words  is,  that  there  shall  be  no  issue  bom,  or  shall 
live  to  attain  an  interest  under  some  preceding  gift* 
Several  modes  of  revocation  are  pointed  out  by  the  act ; 
but  cancellation,  it  is  now  said,  will  not,  according  to  the 
act,  amount  to  a  revocation.  See  2  Sug.  V.  &  P.  255, 
(10th  edit.)  This  opinion,  however,  may  not  perhaps  be 
folly  concurred  in  by  the  profession.  Cancellation  may 
perhaps  be  considered  as  destruction  for  some  purposes; 
According  to  the  established  practice  of  the  Courts,  parol 
evidence  is  admissible  to  explain  devises  or  bequests  in 
wills,  where  there  is  something  doubtful  dehors  the  will 
lequisite  to  be  cleared  up,  or  where  the  will  would  be 
inoperative  without  such  additional  explanatory  evidence* 
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Standen  v.  Standen,  2  Ves.  jun.  689 ;  affirmed  on  appeal, 
6  Bro.  P.  C.  193  ;  Jones  v.  Curry^  1  Swanst.  66 ;  Careless 
V.  Careless,  1  Mer.  384.  .  But  a  doubt  apparent  upon 
inspection  of  a  will  or  deed  must  be  cleared  up  by  the 
inspection  of  the  instrument  itself;  see  Cheney's  case,  5 
Rep.  136 ;  1  Salk.  232 ;  the  former  of  these  is  called  an 
ambiguity  latent,  the  latter  a  patent  ambiguity. 

Reference  to  a  testator's  circumstances  in  order  to 
explain  his  will  has  been  sometimes  allowed,  but  this 
only  in  particular  and  special  cases.  It  has  been  said, 
that  where  the  disposition  is  of  personal  estate,  and  the 
bequest  is  doubtful,  the  same  reference  to  the  testator's 
circumstances  cannot  be  allowed  as  in  cases  of  real  estate. 
The  state  of  circumstances  existing  at  the  time  of  the  exe- 
cution of  the  will  may  be  a  proper  subject  of  inquiry — 
but  evidence  will  not  be  allowed  to  show  the  intention  of 
the  testator,  so  as  to  control  the  construction  of  the  will, 
if  the  words  have  a  definite  meaning ;  as  in  the  case  of 
Doe  V.  Oxenden,  3  Taunt.  197,  where  a  testator  devised 
his  estate  at  A,,  in  the  county  of  Devon,  and  evidence  was 
adduced  to  show  that  the  testator  was  accustomed  to  dis- 
tinguish by  his  estate  at  A.  property  lying  in  several 
parishes,  the  evidence  was  not  admitted.  The  reason  as- 
signed in  the  case  referred  to  below  is,  that  wills  of  real 
estate  and  personal  estate  are  different  in  their  nature ; 
the  former  operating  upon  what  the  testator  had  at  the 
time  of  the  making  of  his  will,  the  latter  being  ambulatory 
till  his  death,  and  therefore  comprising  or  extending  unto 
subsequently  acquired  possessions ;  that  in  fact  devises  of 
real  estate  are  (or  heretofore  have  been)  always  specific. 
Webb  V.  Honnor,  1  J.  &  W.  353.  But  it  is  evident,  that 
with  the  altered  state  of  the  law  in  regard  to  the  opera- 
tion of  wills  of  realty,  which  are  now  also  ambulatory 
(affecting  all  the  real  estate  of  the  testator),  the  reason  of 
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this  distinction  is  in  great  measure  abolished.  How  far 
the  Courts  will  alter  their  rule  of  practice  in  this  respect 
remains  to  be  seen.  The  rule  as  laid  down  in  the  above 
case,  is  one  which  may  be  considered  to  have  been  a 
wavering  or  fluctuating  rule,  circumstances  in  particular 
cases  having  been  sometimes  urged  as  a  ground  for  inter- 
fering with  it — as,  for  instance,  where  a  devise  might 
wholly  fisol  or  be  inoperative  without  such  evidence.  See 
Miller  v.  Trav€T$y  8  Bing.  252.  Parol  evidence  has  been  re- 
sorted to,  to  disprove  or  to  support  the  right  of  an  executor 
to  the  residue.  Thus  in  Langham  v.  Sandfard,  2  Mer. 
20,  Lord  Eldon,  referring  to  ClenneU  v.  LewUhwaite,  2 
Yes.  jun.  474,  allowed  parol  evidence  to  be  gone  into,  to 
ascertain  the  testator's  intention  upon  the  point,  whether 
the  executor  should  take  the  residue  or  not,  there  being 
no  clear  and  direct  intention  manifest  on  the  face  of  the 
will  itself  against  the  executor's  right ;  thus  also  in  re- 
gard to  the  identity  of  persons;  also  in  regard  to  the 
legitimacy  or  iil^timacy  of  certain  parties.  It  is  well 
known,  that  the  general  term  children  will  not  include 
illegitimate  children,  where  there  are  legitimate  children 
who  may  take.  Bayley  v.  Mollardj  1  Russ.  &  M.  581. 
But  illegitimate  children  may  take  by  the  description  of 
children  (if  there  are  none  who  are  legitimate),  after  they 
have  acquired  the  reputation  of  being  children  of  a  par- 
ticular &ther  named ;  and  when  it  is  shown  that  illegiti- 
mate children  are  intended  to  take,  extrinsic  evidence  may 
be  received  for  the  purpose  of  ascertaining  who  had 
acquired  the  reputation  of  being  the  children  named  or 
referred  to  in  the  will.  Wilkinson  v.  Adam,  1  Ves.  &  B. 
462 ;  and  Swaine  v.  Kinnerky^  1  Ves.  &  Bea.  470. 

In  reference  to  devises  which  may  prove  defective,  it 
should  be  remembered,  that  what  appear  invalid  or  in- 
operative devises  by  the  terms  of  the  will,  may  often  be 
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flupported  or  confirmed  in  copyhold  as  well  as  in  freehotd 
estates,  by  imposing  upon  the  heir  a  case  of  election. 

Both  dower  and  freebench,  to  which,  as  incidents  of 
freehold  and  copyhold  estates,  we  have  referred  (at  p.  6), 
may  be  barred  by  jointure  or  settlement  made  before 
marriage.  In  the  case  of  a  wife  or  of  a  widow  who  is 
stated  to  be  barred  by  a  jointure  or  other  provision  made 
before  marriage,  although  it  has  been  laid  down  that  the 
purchaser  may  insist  upon  the  production  of  the  title  to 
the  jointure  lands,  yet  I  believe  I  am  warranted  in  stating 
it  to  be  the  practice  of  the  profession  not  to  call  for  such 
title,  when  the  wife  being  adult,  has  before  marriage  ac- 
cepted either  of  a  legal  or  an  equitable  jointure,  in  lieu  of 
dower.  See  Simpson  v.  Guiteridffe,  1  Mad.  612.  It  is 
generally  considered  sufficient  to  produce  the  deed  by 
which  the  jointure  or  provision  is  created.  If  it  be  a  legal 
jointure,  it  must  be  seen  that  it  has  all  the  requisites  for 
barring  dower,  viz.,  that  it  is  certain,  that  it  is  to  commence 
after  the  death  of  the  husband,  that  it  be  made  for  the 
jointress'  life,  that  it  be  made  to  her,  or  to  herself  and  her 
husband,  and  not  to  another  in  trust  for  her,  and  that  it 
be  expressed  to  be  made  in  lieu  of  the  whole  dower,  and 
likewise  made  before  marriage.  And  although  the  wife 
were  an  infant  at  the  time  of  her  marriage,  yet  if  it  be  a 
legal  jointure,  it  will  bar  her  claim  to  dower,  even  without 
her  parent  or  guardian  joining  on  her  behalf,  27  Hen.  8, 
c.  10.  Even  an  equitable  jointure  will,  if  accepted  by  an 
adult  female  before  marriage,  be  a  good  bar  to  dower,  and 
heretofore  it  has  been  the  general  opinion,  that  a  female  in- 
fant might  be  bound,  provided  the  interest  limited  in  bar 
were  a  valid  and  a  certain  provision.  See  2  Sug.  V.  k  P, 
220,  (10th  edit.)  But  the  case  of  Corbet  v.  Corbet,  1  Sim. 
&  St.  612,  affirmed  on  appeal  6  Russ.  264,  appears  to  have 
gone  further  than  this,  and  to  have  decided  that  even  an 
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inTalid  rent-€harge  granted  in  trust  for  the  infant  wife  (a 
rent-charge  which  ultimately  fidled  by  defect  of  title  in 
the  husband),  to  the  grant  of  which  the  father  of  the 
infimt  was  a  party,  barred  the  dower  of  the  wife,  although 
it  is  true  that  in  the  case  in  question  the  rent-charge  was 
subsequently  confirmed.  See  upon  this  subject  Carruthen 
y.  Ckaruthgrtj  4  Bro.  C.  C.  613. 

But  although  a  female  may  be  bound  by  a  legal 'or 
equitable  jointure  not  to  cl^im  her  dower  and  thirds,  yet  it 
has  been  decided  that  she  is  not  bound  by  a  settlement  made 
of  her  real  estate,  if,  at  the  time  of  the  settlement,  she 
were  under  age,  8o  as  to  be  debarred  from  dealing  with  it,  as 
she  otherwise  might  have  done,  if  it  had  not  been  settled ; 
because  while  under  age  she  cannot  enter  into  such  a 
contract.  A  settlement  of  a  female  infant's  personal 
estate  is,  however,  binding ;  but  by  this  is  meant  binding 
upon  the  husband,  since  without  settlement,  he  would  by 
law  become  entitled  to  the  whole  of  the  personalty  of  the 
wife;  but  by  his  contract  he  restricts  himself  of  his 
marital  right,  and  thus  of  himself  creates  a  settlement, 
which,  however,  the  wife  has  the  power,  if  she  pleases,  of 
avoiding  afterwards.  In  the  late  case  of  Simeon  v.  Jones^ 
2  Russ.  &  Myl.  365,  where  this  subject  was  discussed,  a 
settlement  by  a  female  infant  of  leasehold  estates,  which 
came  to  her  under  a  will  specifically  bequeathed  to  her 
separate  use  while  single,  was  held  to  be  an  invalid 
settlement,  being  made  during  the  time  she  was  under 
age.  The  Master  of  the  Rolls  there  says,  speaking  of  the 
marriage  settlement  of  an  infant — that  an  infant  is  inca- 
pable of  contract  or  alienation.  But  he  adds,  the  general 
personal  estate  of  a  female  infant  is  bound  by  a  settle- 
ment made  on  her  marriage,  because  such  personal  estate 
becomes  by  the  marriage  the  absolute  property  of  the 
husband,  and  the  settlement  is  in  effect  his  settlement 
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and  not  here.  But  in  this  particular  case  the  property 
being  at  the  time  the  separate  property  of  the  wife,  which 
the  husband  could  not  acquire,  it  was  held  that  the  case 
did  not  come  within  the  the  general  rule  above  referred  to, 
and  the  husband  could  not  therefore  restrict  his  marital 
right,  as  it  could  not,  in  that  case,  in  any  way  have 
attached.  And  this  reasoning,  notwithstanding  the  deci* 
sion  in  Masiey  v.  Parker^  2  M.  k  K.  174,  seems  to  be 
well  founded.  According  to  that  last-mentioned  case,  and 
to  some  others  which  will  shortly  be  mentioned,  the  limi- 
tation to  the  separate  use  of  Kfeme  moUj  not  contemplating 
marriage,  was  held  void.  But  that  decision  has  been 
over-ruled,  and  it  is  now  considered  to  be  settled,  that  a 
limitation  to  the  separate  use  of  a  woman  unmarried,  and 
not  at  the  time  contemplating  marriage,  may  be  well 
made.  TuUett  v.  Armstrong j  and  Scarborough  v.  Barman^ 
1  Beav.  1,  34. 

Questions  upon  rights  and  titles  to  dower,  although 
still  necessary  to  be  considered,  are  rendered  less  impor- 
tant by  the  enactments  of  the  late  statute  of  the  3  &  4 
Will.  4,  c.  74. 

The  practice  formerly  adopted  of  making  conveyances 
to  the  purchaser  absolutely,  or  to  the  purchaser  and  a 
trustee,  but  declaring  that  as  to  the  trustee's  estate,  it 
shall  be  in  trust  for  the  purchaser,  instead  of  making  the 
conveyance  to  the  modem  common  uses  to  bar  dower,  was 
sometimes  productive  of  trouble  and  expense.  It  fre- 
quently caused  the  purchaser  to  rely  upon  the  proof  of  a 
jointure  existing,  as  a  bar  to  the  dower  of  the  wife,  when 
by  using  a  different  form  of  words  no  difficulty  was 
created,  by  the  use  of  which  too  the  necessity  for  the 
production  of  the  settlement  might  be  often  rendered 
unnecessary.  But  where  the  right  to  dower  may  arise  in 
consequence  of  this  form  having  been  adopted  prior  to  the 
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3lBt  of  December,  1833,  the  joining  or  acknowledgment 
of  the  wife  becomes  necessary. 

Formerly,  although  a  legal  term  might  be  obtained  and 
assigned  as  a  protection  against  dower,  where  an  estate 
was  liable  to  the  dower  of  the  vendor's  wife,  it  was  con- 
sidered that  a  purchaser  had  the  right  to  insist  upon  a 
fine;  and  of  course,  if  so,  he  might  now  require  a  deed  of 
acknowledgment  by  the  wife.  But  the  case  of  Mole  v. 
Smiihf  Jac.  R.  490,  decided  that  where  a  long  term  of 
years  can  be  assigned  for  the  purchaser's  protection  against 
the  dower  of  the  wife,  the  purchaser  cannot  require  a  fine 
to  be  levied,  or,  what  is  now  equivalent,  an  acknowledg- 
ment to  be  made  at  the  vendor's  expense. 

The  two  late  acts,  one  for  the  abolition  of  fines  and 
recoveries,  being  the  3  &  4  Will.  4,  c.  74,  and  the  other  for 
the  amendment  of  the  law  relating  to  dower,  being  the 
2  &  3  Will.  4,  c.  105,  have  also  done  much  towards 
relieving  both  purchasers  and  vendors  from  the  trouble- 
some process  formerly  necessary,  of  exonerating  an  estate 
from  dower,  or  preventing  the  possibility  of  dower  at- 
taching. 

The  first  of  these  acts  abolishes  (sect.  2)  all  fines  and 
recoveries ;  and  sect.  77  declares  that  any  married  woman 
may  by  deed  dispose  of  lands  of  any  tenure,  and  money 
subject  to  be  invested  in  land,  and  empowers  her  to 
dispose,  release,  surrender  or  extinguish,  any  estate  which 
she  alone,  or  she  and  her  husband  in  her  right,  may  have 
in  any  lands,  or  in  any  such  money  ;  and  also  to  release 
or  extinguish  any  power  vested  in  her  in  regard  to  any 
lands  or  money  as  aforesaid,  as  effectually  as  if  she  were 
a  feme  sole ;  but  her  husband  must  concur  with  her  in  a 
deed  to  be  acknowledged  as  after  mentioned.  But  it  is 
provided  that  the  act  shall  not  extend  to  any  copyhold 
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lands,  in  which  the  like  end  might  have  been  effected  by 
surrender.  By  sect.  79,  the  deed  to  be  so  executed  by  a 
married  woman  is  to  be  either  at  the  time  of  executing  the 
same  or  afterwards,  acknowledged  by  her  before  a  judge 
or  Master  in  Chancery,  or  before  two  of  the  perpetual  or 
two  of  the  special  commissioners  to  be  appointed  under  the 
act,  and  previous  to  such  acknowledgment,  the  wife  is  to 
be  examined  apart  from  her  husband ;  and  by  set.  82,  the 
Judge,  Master  in  Chancery,  or  Commissioner,  taking  such 
acknowledgment,  is  to  sign  a  certificate  of  the  due 
acknowledgment  of  the  deed,  which  is  to  be  filed  of  record 
in  the  Court  of  Common  Pleas,  and  a  copy  of  such  cer- 
tificate, signed  by  the  proper  officer,  is  to  be  evidence. 

The  latter  of  these  two  acts,  namely,  the  act  for  the 
amendment  of  the  law  of  dower,  3  &  4  Will.  4,  c.  105, 
declares,  (sect.  2,)  that  a  woman  shall  be  entitled  to  dower 
of  the  lands  of  which  her  husband  has  died  seised,  or  to- 
which  he  was  beneficially  entitled,  whether  the  estate 
therein  be  legal  or  equitable,  so  that  the  same  be  of  inhe- 
ritance in  possession,  or  be  equal  to  such  estate,  but  that 
(sect.  4)  no  widow  shall  be  entitled  to  dower  out  of  any 
land  which  shall  have  been  absolutely  disposed  of  by  her 
husband  in  his  lifetime  or  by  his  will ;  and  by  sect.  6  not 
only  absolute  dispositions,  but  partial  dispositions  by  way 
of  charge  or  incumbrances  by  the  husband  are  declared  to 
be  good  against  the  right  of  the  widow  to  dower.  And  by 
sect.  6,  a  declaration  in  any  deed  or  will  executed  by  ihe 
husband  may  bar  his  wife  of  dower,  and  a  devise  of  the  land 
to  the  widow,  out  of  which  she  would  be  entitled  to  dower, 
shall  bar  such  widow  of  dower,  unless  a  contrary  intention 
be  declared  by  the  will ;  but  this  act  does  not  afiect  the 
dower  of  any  widow  married  on  or  before  the  1st  of  Jan. 
1834,  and  no  will,  deed,  &c.,  executed  before  that  day,  ia 
to  be  allowed  to  defeat  or  prejudice  any  right  to  dower. 
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Under  the  first  of  these  acts  therefore,  the  dower  or  title 
to  dower  of  any  woman  married  before  the  first  day  of 
January,  1834,  may  be  barred  by  deed  duly  acknowledged 
by  her ;  and  by  the  second  act  (that  relating  to  dower)  the 
husband  may  by  any  deed  executed  by  him  or  by  his  will 
deprive  his  wife  of  her  dower,  if  the  parties  have  married 
subsequently  to  the  first  day  of  January,  1834.  It  has 
in  consequence  of  these  acts  sometimes  been  thought 
desirable  to  recite  in  modem  deeds  whether  the  parties  are 
married,  or  have  been  married  since  the  day  above  men- 
tioned, but  this  does  not  seem  to  be  very  material. 

Where  the  lands  are  of  the  tenure  of  ancient  demesne, 
the  fines  or  recoveries  levied  or  suffered  of  them  were 
formerly  required  to  be  shown  to  have  been  duly  levied  in 
the  Lord's  Court,  and  not  in  the  Courts  at  Westminster ;  for 
if  levied  or  suffered  in  the  Courts  at  Westminster  they 
were  liable  to  be  reversed  by  writ  of  disceit  of  the  lord. 
If,  however,  two  fines  or  recoveries  had  been  levied  or 
suffered,  and  five' years  had  elapsed  since  the  last  fine  or 
recovery,  such  fines  or  recoveries  it  is  said  were  good 
against  the  lord,  and  the  lands  were  thencefoiih  frank 
fee,  or  in  the  nature  of  common  socage  lands. 

But  this  law  has  been  entirely  changed.  The  writ  of 
disceit  has  been  abolished  by  the  3  &  4  Will.  4,  c.  27, 
and  the  late  act  of  3  &  4  Will.  4,  c.  74,  the  provisions  of 
which  we  have  adverted  to  in  Chap.  X.,  has  narrowed  the 
times  for  commencing  actions  and  suits.  It  will  be 
observed,  however,  that  the  latter  act  excepts  or  reserves 
the  rights  of  the  lord  of  the  manor. 

The  pa3rment  of  chief  rents  or  quit  rents  to  the  lord  of 
a  manor  may  in  any  case  induce  a  suspicion  that  the 
lands  are  or  were  of  this  tenure ;  and  the  continued  pay- 
ments of  quit  rents  may  likewise  be  adduced,  in  the  cases 
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where  the  lord's  rights  are  in  dispute,  as  evidence  of  the 
tenant's  acknowledgment  of  the  lord's  title. 

Where  the  lands  are  of  the  tenure  of  gavelkind  or 
borough-English,  the  nature  of  the  descent  must  be  prin- 
cipally regarded.  In  gavelkind  lands  the  descent  is  to 
all  the  sons  equally,  and  in  default  of  sons  to  all  the 
daughters  equally  in  like  manner ;  and  in  borough-English 
to  the  youngest  son :  and  it  must  be  borne  in  mind  that 
generally  the  descent  of  gavelkind  lands  holds  as  to 
collateral  heirs  as  well  as  in  the  right  line.  But  this  is 
not  the  case  as  to  lands  of  the  tenure  of  borough-English, 
the  descent  of  which  among  collaterals  generally  follows 
the  course  of  common  law,  but  sometimes  varies,  and  the 
collateral  descent  may  then  go  to  the  youngest;  and 
wherever  the  descent  formerly  prevailed  according  to  the 
rules  of  common  law,  it  must  now  be  traced  according  to 
the  late  statute,  3  &  4  Will.  4,  c.  106. 

Rents  and  rights  of  common  out  of  gravelkind  lands 
usually  descend  according  to  the  custom  of  the  lands,  in 
respect  of  which  they  are  granted  or  held.  Tithes,  how- 
ever, out  of  gavelkind  lands  do  not  so  descend,  but  follow 
the  course  of  common  law ;  because  as  tithes  could  not 
have  been  held  by  a  layman  until  the  time  of  Henry  8,  a 
particular  descent  could  not  have  obtained  with  respect  to 
them. 

Feofiments  of  gavelkind  lands,  when  made  by  infants 
fifteen  years  of  age,  are  likewise  valid ;  and  the  dower  to 
which  the  widow  becomes  entitled  is,  in  lands  of  this 
tenure,  generally  for  a  moiety  during  widowhood.  Where 
a  feoffment  is  made  of  gavelkind  lands  by  an  infant, 
it  must  be  tnade  in  person,  and  not  by  attorney,  as 
an  infant  cannot  execute  a  deed  so  as  to  constitute  an 
attorney. 
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All  lands  in  the  county  of  Kent  are  prima  facie  con- 
sidered to  be  gavelkind,  and  this  tenure  is  found  in  some 
parts  of  Wales,  and  in  many  places  by  custom.  See  1st 
Report  of  Real  Property  Commissioners.  Lands  can  only 
be  disgavelled  by  act  of  parliament,  of  which  there  are 
several  acts  extending  over  particular  districts. 

If,  instead  of  a  fee  simple,  a  title  to  a  base  fee,  or  fee 
determinable,  or  conditional,  can  only  be  made  out  by  the 
abstract,  it  should  appear  that  the  estates  out  of  which 
such  derivative  estates  are  created  still  continue,  or  that 
the  event  upon  which  they  are  to  determine  has  not  hap- 
pened. 

Base  fees  are  estates  in  the  nature  of  estates  in  fee, 
which  can  continue  but  for  a  limited  period,  usually  arising 
out  of  an  estate  tail.  It  was  formerly  considered  that  by 
the  alienation  of  tenant  in  taiVby  any  rightinl  conveyance, 
which  had  not  the  effect  of  barring  the  issue,  (such  as  a 
lease  and  release,  or  bargain  and  sale)  a  base  fee  was 
created,  yet  this  base  fee  was  in  itself  defeasible,  although 
it  might  endure  until  set  aside  by  the  remainder-man,  or 
by  the  issue,  by  action  or  entry.  Machel  v.  Clarke^  2  Ld. 
Raym.  778 ;  Butl.  Co.  Litt.  331,  n.  (1).  But  it  often  hap- 
pened that  the  heir  in  tail  being  the  heir  general,  was 
bound  by  the  covenant  of  his  ancestor. 

By  the  late  act  3  &  4  Will.  4,  c.  74,  (the  fines  and 
recovery  act  above  referred  to)  sect.  16,  it  is  provided  that 
after  the  31st  day  of  December,  1833,  every  tenant  in 
tail,  whether  in  possession,  remainder,  contingency  or 
otherwise,  shall  have  power  to  dispose  of  the  lands 
entailed  as  against  all  persons  claiming  those  lands  by 
force  of  any  estate  tail  vested  in  him,  or  of  any  estate  to 
take  effect  aftier  the  determination  or  in  defeazance  of 
any  such  estate  tail.  And  by  sect.  19  of  the  same  act,  it 
is  provided  that  after  the  31st  December^  1833,  in  every 
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case  In  which  on  estate  tail  shall  have  been  barred,  and 
converted  into  a  base  fee,  the  person  who,  if  such  estate 
tail  had  not  been  barred,  would  have  been  actual  tenant 
in  tail  of  the  same  lands,  shall  have  power  to  dispose  of 
such  lands  against  all  persons  whose  estates  are  to  take 
effect  after  such  base  fee. 

The  only  kind  of  conditional  fees  now  known  in  practice 
appear  to  be,  limitations  of  such  copyhold  lands  as  do  not 
admit  of  being  entailed,  the  limitations  being  in  such 
terms  as  if  applied  to  freehold  property  would  confer  an 
estate  tail  ^  and  also  some  annuities  not  chaiged  upon  real 
estate.  See  1  Prest.  Abs.  378, 379.  These  latter  may  be 
freehold  annuities,  although  not  chargeable  upon  land, 
nor  at  all  connected  with  the  realty,  as  mentioned  in  the 
case  of  Radburn  v.  Jervis,  3  Beav.  461,  where  an  annuity 
out  of  the  coal  duties  was  said  to  have  been  granted  by 
King  Charles  the  Second  to  A.  and  his  hiers.  It  was 
allowed  to  be  what  the  law  calls  a  personal  inheritance, 
descendible  to  the  heir;  and  of  this  nature  are  certain 
other  annuities,  such  as  those  granted  out  of  the  revenues 
of  the  post*office,  and  the  like. 

As  to  estates  for  lives,  or  estates  pur  autre  vie  ;  estates 
for  years  determinable  upon  hves ;  and  estates  for  terms 
of  years  certain,  the  difficulty  or  uncertainty  whether,  in 
consequence  of  some  ulterior  limitation  in  the  same  instru* 
ment,  an  estate  for  life  or  other  estate  of  freehold  may 
not  be  taken  to  be  an  estate  in  fee  or  in  fee  tail,  with 
reference  to  the  rule  in  Shellej/s  case,  often  perplexes  a 
purchaser  and  his  professional  advisers.  Doe  d.  Jeff  v. 
Robinson,  8  B.  &  C.  296. 

With  respect  to  such  estates  as  are  held  merely  for 
lives,  the  limitations  to  which  they  may  be  subjected  are 
very  similar  to  those  by  which  estates  of  inheritance  may 
be  affected.    They  may  be  entailed  or  limited  to  devolve 
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as  estates  held  in  fee  simple ;  they  are  capable  of  being 
limited  to  the  executors  or  administrators  of  any  one,  in 
which  case  the  representatives  named  take  as  special  oc- 
cupants. But  no  fine  was  necessary  to  bar  entails  created 
out  of  such  freeholds,  although  a  fine  would  have  answered 
that  purpose.  A  mere  alienation  by  deed  formerly  was, 
and  still  is,  sufficient  to  bar  such  entails ;  but  a  devise  or 
disposition  made  by  will,  will  not  have  that  effect.  Ab- 
stracts of  titles  to  estates  of  this  description  should  set 
forth  the  original  grant  or  lease,  and  all  the  subsequent 
assignments.  It  is  only  by  an  assignment  by  deed  that 
the  l^al  interest  can  be  totnsferred,  and  where  the  estate 
is  of  a  freehold  nature,  of  course  the  assignment  must  be 
that  description  of  instrument  suited  for  passing  freehold 
estates.  It  is  not  however  always  necessary  to  produce 
all  the  intermediate  assignments  if  the  lease  be  a  very  old 
one,  for  where  a  plaintiff  in  ejectment  produced  upon  the 
trial  the  original  lease  of  the  lands  sought  to  be  recovered, 
and  also  proved  a  title  as  to  the  possession  for  seventy 
years  antecedently,  the  Cowri  dispensed  with  the  produc- 
tion of  the  earlier  assignments.  2  BL  Rep*  1228 ;  see 
also  1  Pr.  Ab.  12 ;  and  see  2  Sug.  V.  k  P.  149,  (10th 
edit.) 

But  although  these  early  assignments  are  not  always 
required  to  be  produced,  yet  the  above  case  cannot  be 
altogether  relied  upon  by  a  vendor  as  plaintiff  seeking  to 
enforce  specific  performance  against  a  purchaser.  It 
should  always  appear,  that  for  sixty  years  or  upwards 
possession  has  gone  according  to  the  assignments,  or  the 
alleged  title  in  such  cases. 

It  is  likewise  the  opinion  of  some  gentlemen  of  the  first 
eminence  in  the  profession,  that  a  title  which  has  long 
existed  under  a  term  may  be  marketable,  although  the 
original  lease  or  deed  creating  the  term  cannot  be  pro- 
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duced.  See  1  Pr.  Abst.  26;  and  2  BI.  Rep.  1228.  In 
one  case  where  the  original  lease  had  for  a  long  time  been 
lost,  it  was  considered^  that  notwithstanding  this  loss  the 
title  might  be  marketable,  the  subsequent  deeds  of  assign- 
ment containing  recitals  of  the  original  grant. 

It  may  be  stated  as  a  general  rule,  that  in  the  absence 
of  any  stipulation  upon  the  sale  of  leasehold  property,  the 
original  title  of  the  freeholder  or  lessor  ought  to  be  shown. 
See  2  Sug.  V.  k  P.  148,  (10th  ed.) ;  but  this  has  not  until 
lately  been  expressly  decided.  In  the  case  of  Purvis  v. 
Rayer,  9  Price,  488,  the  point  arose  in  the  Exchequer 
upon  the  purchase  by  the  defendant  of  a  house  for  a  term 
of  years,  the  title  to  which  was  declared  bad,  because  the 
vendor  did  not  produce  the  lessor's  title.  And  again,  in 
Souter  V.  Drake,  6  B.  &  Adol.  992,  the  Court  of  King's 
Bench  considered  that  a  vendor  is  bound  to  make  out  a 
good  title,  which  included  the  lessor's  title  to  demise. 
Also  the  late  case  of  Roper  v.  CoambeSp  6  Bam.  &  Ores. 
534,  amounted  almost  to  a  decision  on  the  general  point ; 
but  that  was  an  agreement  for  a  lease  to  be  granted  in 
consideration  of  a  premium  to  be  paid,  and  the  deposit 
which  had  been  paid  was  allowed  to  be  recovered  back,  in 
consequence  of  the  intended  lessor  not  being  able  to  make 
a  valid  lease.  That  case  may  perhaps  be  considered  more 
in  the  nature  of  a  gi'ant  or  sale  of  the  property  contracted 
for,  rather  than  of  a  lease,  although  that  circumstance 
should  not  in  justice  vary  the  rights  of  the  parties.  And 
see  Fildes  v.  Hooker,  3  Madd.  193 ;  Lord  Oseulton  v.  De- 
verell,  cited  in  Offilvie  v.  Fo^ambe,  3  Mer.  64 ;  Souter  v. 
Drake,  6  B.  &  Adol.  998. 

Notwithstanding  the  importance  of  this  point,  there 
does  not  appear  to  be  any  case  in  the  books  authorizing 
an  intended  lessee  as  plaintiff  to  call  upon  the  intended 
lessor  to  produce  the  original  title  of  property  which  he 
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has  contracted  to  take.  2  Sug.  V.  &  P.  143,  (10th  edit.) 
It  has  however  been  decided  by  the  Vice-Chancellor  of 
England,  upon  the  sale  of  a  leasehold  property  held  under 
a  bishop's  lease,  that  the  freehold  title  of  the  lessor  need 
not  be  produced.  Fane  v.  Spencer j  2  Madd.  438 ;  1  Pr. 
Ab.  14.  And  in  another  case  an  opinion  was  intimated, 
that  the  corporation  of  the  city  of  London  were  not  bound 
to  produce  their  title,  upon  a  proposal  made  by  a  stranger 
to  take  part  of  the  city  lands. 

Although  it  is  not  the  practice  generally  to  require  the 
lessor's  title  where  any  well  known  ecclesiastical  or  cor- 
porate bodies  are  the  owners  of  the  property,  without 
power  of  alienation,  as  in  leases  made  by  the  crown  and 
by  collegiate  bodies,  or  deans  and  chapters,  corporate 
bodies  in  cities  and  borot^hs,  and  the  like ;  and  although 
this  doctrine  is  supported  by  Mr.  Preston's  authority,  and 
to  a  certain  extent  by  the  above  last  mentioned  case,  yet 
it  is  opposed  to  the  doctrine  laid  down  in  the  above  cited 
case  of  Purvis  v.  Rayer,  and  cannot  be  considered  esta- 
blished as  a  fixed  rule  of  practice.  In  every  case  of  this 
description,  some  proof  should  at  least  be  produced,  to 
show  that  the  estate  has  long  been  known  or  treated  as 
attached  to  the  particular  bishop's  see,  or  other  corpora- 
tion, by  such  evidence  as  old  surveys  or  rent  rolls,  plans, 
ancient  leases,  or  grants.  Perhaps  the  spirit  of  the  times 
and  the  increasing  liberality  of  courts  of  justice  to  favour 
equal  rights,  may  lead  the  judges  to  sanction  a  change  in 
this  respect,  so  as  to  allow  an  inspection  of  the  landlord's 
title  whenever  (as  must  happen  in  most  cases)  the  tenant's 
security  of  enjoyment,  or  his  future  power  of  alienation, 
depends  upon  the  validity  of  the  title  under  which  he 
takes.  What,  for  example,  would  become  of  tenants  situ- 
ated as  those  tenants  were,  who  held  under  the  title  of  the 
corporation  of  Newcastle,  when  that  ancient  corporation 
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suffered  a  loss  of  property  in  value  amounting  to  upwards 
of  7,000/.  per  annum,  8  Ves.  141,  a  case  often  quoted  by 
Lord  Eldon  ?  The  unreasonableness,  not  to  say  the  injus- 
tice, of  compelling  a  man  to  pay  rent  for,  and  perhaps  to 
expend  a  considerable  capital  upon  a  property,  the  title  to 
which  he  is  not  allowed  to  investigate,  is  almost  as  glaring 
as  it  would  be  to  compel  a  purchaser  to  pay  his  purchase 
money  and  take  a  conveyance  without  allowing  him  to  see 
the  title  :  it  would  in  fact  be  the  same  thing,  for  in  strict 
legal  construction  every  lessee  is  regarded  as  a  purchaser 
fTo  taniOy  and  the  term  is  in  many  cases  of  more  value 
than  the  future  estate  of  freehold. 

It  has  however  been  decided,  that  where  the  vendor  has 
precluded  the  purchaser  from  requiring  the  production  of 
the  freehold  title,  if  the  purchaser  before  completion  of 
the  contract  can  show  that  the  vendor's  title  is  insufficient, 
he  will  not  be  compelled  by  a  Court  of  Equity  to  take,  the 
estate,  in  the  face  of  such  insecurity  of  title.  See  Sht^ 
herd  y.  Keatley,  1  C.  M.  &  R.  117.  In  favour  of  charity 
estates  it  seems  to  be  the  law,  that  leases  of  such  estates 
are  liable  to  be  set  aside  if  granted  for  an  inadequate  con- 
sideration, i.  e.  at  a  clear  and  considerable  imdervalue. 
Attamey-Oeneral  v.  CVow,  3  Mer.  641.  But  this  rule 
does  not  apply  to  grants  or  leases  affectii^  other  property, 
undervalue  alone  being  no  real  objection  to  a  title,  though 
often  affording  evidence  of  fraud  or  of  mistake^ 

Where  derivative  estates  or  under-leases  are  purchased^ 
it  is  particularly  incumbent  upon  the  purchaser  to  advert 
to  the  terms  of  the  first  grant  or  lease ;  for  whether  the 
under-lessee  have  actual  notice  of  the  superior  lease  or 
not,  most  of  the  terms,  conditions  and  clauses  contained 
in  it  are  binding  upon  him.  It  does  not  follow,  however^ 
that  even  with  notice  of  the  superior  lease,  all  the  cove- 
naats  inserted  in  it  wiU  be  binding  upon  the  under-letseer 
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Earl  of  Derby  v.  Taylor,  1  East,  502.  And  the  assignee 
of  the  land,  or  of  part  of  the  land  originally  demised,  it  is 
well  known  may  not  be  bound  by  some  of  the  covenants 
contained  in  the  original  lease.  The  distinctions  on  this 
head  (although  perhaps  not  strictly  within  the  objects  of 
this  work)  are  very  important  to  be  attended  to  in  prac- 
tice, and  are  briefly  these : — in  some  cases  the  assignees 
of  the  lessee  are  bound  by  his  covenants  as  contained  in 
the  original  lease,  whether  named  or  not  named ;  for  in- 
stance, where  the  covenant  directly  concerns  the  property 
demised,  as  to  keep  it  in  repair,  or  to  cultivate  land  pro- 
perly, and  the  hke.  Spencei^s  castj  5  Rep.  16  a ;  Cockson 
V.  Cock,  Cro.  Jac.  125 ;  Sampson  v.  Easierby,  9  B.  &;  C. 
506;  Venum  v.  Smith,  5  B«  &  A.  1.  2iidly,  the  assignee 
may  be  bound  if  named,  where  the  subject-matter  of  the 
covenant  is  to  do  something  relating,  but  relating  only 
collaterally,  to  the  land  demised ;  as  to  build  a  wall  on 
the  land,  or  to  produce  title  deeds  relating  to  the  land. 
BaUy  V.  Wells,  3  Wils.  25 ;  S.  C.  Wilmot's  Cases,  341 ; 
and  see  the  cases  quoted  in  KeppeU  v.  Bailey,  2  M.  &  K. 
526 :  and  3rdly,  the  assignee  will  not  be  bound  although 
named,  where  the  act  to  be  done  is  altogether  unconnected 
with  or  entirely  collateral  to  the  land  demised,  as  for  in- 
stance, to  pay  a  sum  of  money  in  gross,  or  to  build  on 
another  man's  land.  Mayo  v.  Btuikhurst,  Cro.  Jac.  438 ; 
CongleUm  v.  PatHson,  10  East,  130 ;  see  on  this  subject 
Co.  lit.  385  a. 

If  no  notice  be  given  by  the  conditions  of  sale,  or  by 
the  terms  of  the  contract,  other  than  the  usual  description, 
that  the  property  is  leasehold  at  a  certain  rent,  and  it 
turns  out  that  the  estate  is  an  under-lease,  and  part  of  pre- 
mises comprised  in  another  original  lease,  and  subject  to 
a  larger  rent  to  a  superior  landlord,  this  may  be  sufficient 
ground  to  avoid  the  contract,  unless  it  appear  that  th6 
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rent  has  been  legally  apportioned  in  respect  of  the  pre- 
mises sold.  Fildes  v:  Hooker,  2  Mer.  424 ;  Bliss  v.  ColUns, 
4  Madd.  236 ;  S.  C.  5  B.  &  A.  876.  But  the  circumstance 
of  a  landlord  having  accepted  a  proportionate  part  of  the 
original  rent  for  part  of  the  premises  which  have  been 
underlet  for  a  period  of  twenty  years,  is  not  sufficient  evi- 
dence that  the  rent  has  been  duly  apportioned.  Barnwell 
V.  Harris,  1  Taunt.  430. 

An  apportionment,  to  be  certain  and  legal,  can  only  be 
made  either  by  the  act  of  the  parties,  or  by  act  of  law,  or 
by  the  act  of  God,  and  the  power  of  making  an  appor- 
tionment never  rests  with  the  tenant  alone.  Therefore 
where  an  apportioned  rent  is  the  subject  of  sale,  the  pur- 
chaser ought  to  see  that  it  is  well  and  legally  apportioned. 
It  was  decided  in  the  case  of  Walter  v.  Maunde,  1  J.  & 
W.  183,  that  where  a  purchaser  was  by  the  conditions 
of  sale  to  be  entitled  to  an  apportioned  rent  of  85/.,  the 
vendor  was  not  bound  to  obtain  the  consent  of  the  tenant, 
and  that  the  landlord's  apportionment  was  sufficient.  But 
since  the  decision  in  Bliss  v.  Collins,  4  Madd.  229 ;  and 
S.  C.  in  IJ.  &  W.  426 ;  and  S.  C.  in  6  B.  &  Aid.  884,  it  is 
conceived  the  case  of  Walter  v.  Maunde  would  not  be 
acquiesced  in,  for  the  apportionment  by  a  landlord  alone 
cannot  be  regarded  as  an  apportionment  strictly  legal. 
See  on  the  subject  of  apportionment  of  rents,  £x  parte 
Smyth,  1  Swanst.  337,  and  the  notes  there ;  and  see  also 
on  the  subject  of  apportionment  of  rents  due  to  a  tenant 
for  life,  11  Geo.  2,  c.  19. 

It  has  been  said,  that  conditions  may  be  apportioned  in 
two  cases — 1,  by  act  of  law;  and  2,  by  act  and  wrong  of 
the  lessee.  Bumper's  case,  4  Coke,  119  b.  This  subject  is 
important  to  be  considered  by  a  purchaser  buying  a  part 
of  a  larger  portion  of  property  which  has  been  originally 
demised  together,  and  it  may  also  suggest  reasons  for 
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making  several  demises  of  property,  which  may  afterwards 
probably  be  held  separately,  or  which  it  is  likely  may  be- 
come the  subject  of  distinct  sales. 

Where  an  under-lease  is  subsisting,  the  reversioner, 
who  is  the  first  lessee,  sometimes  purchases  the  freehold 
of  the  property;  but  every  such  purchaser  of  an  estate 
should  beware  how  he  takes  a  conveyance  to  himself,  if 
he  wishes  to  keep  up  his  right  of  distraining  upon  the 
estates  of  the  under-lessee,  and  of  bringing  actions  against 
him  under  his  covenants ;  for  by  the  union  of  the  freehold 
with  the  original  term,  being  the  reversion  immediately 
expectant  upon  the  under-lease,  all  such  rights  are  merged, 
and  the  rent  gone.  Hughes  v.  Rowbotkam,  Cro.  Eliz. 
302 ;  Lard  Treasurer  v.  Barton,  Moor's  R.  94 ;  Burton  v. 
Barclay  and  another,  7  Bing.  746 ;  Webb  v.  Buss,  3  T.  R. 
393 ;  Stokes  v.  Buss,  3  T.  R.  678.  In  practice,  however, 
the  purchaser  may  retain  almost  all  his  rights,  by  vesting 
in  some  trustee  for  himself  a  day  or  any  small  portion  of 
the  first  term,  which  being  an  estate  intervening  between 
the  freehold  and  the  term,  will  prevent  the  merger  of  the 
latter.  The  original  term,  with  the  exception  of  such  a 
small  portion  of  it,  may  in  such  cases  be  retained,  or  left 
vested  in  the  purchaser  of  the  fee.  Where  under-leases 
have  been  surrendered,  for  the  purpose  of  obtaining  a 
renewal,  this  extinguishment  of  rights  is  prevented  by  the 
4  Geo.  2,  c.  28,  s.  6. 

In  speaking  of  leaseholds  and  of  conditions  afiecting 
them,  it  may  be  useful  to  advert  to  the  doctrine  of  licence 
or  consent  by  a  landlord,  often  required  to  be  obtained 
previous  to  an  assignment  by  the  tenant.  It  has  been  con- 
sidered, and  rightly,  that  the  condition  of  re-entry,  usually 
given  upon  breach  of  this  covenant  in  leases,  is  gone  for 
ever^  if  once  licence  be  granted ;  and  this,  whether  the 
licence  be  given  in  general  terms,  or  only  to  allow  of  the 
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particular  assignment.  But  there  have  been  plans  sug- 
gested and  acted  upon  in  practice^  allowing  to  the  land- 
lord a  power  of  restraining  his  tenant  from  again  assigning 
without  licence,  even  after  an  assignment  once  made ;  and 
this  is  done,  either  by  a  licence  specially  given  in  the  first 
instance,  or  by  adopting  another  course.  The  plan  first 
alluded  to,  is  to  take  fix>m  the  assignee,  upon  the  assign- 
ment of  the  lease  made  to  him,  a  new  condition  or  right 
of  re-entry,  in  the  event  of  his  again  departing  with  the 
property  or  the  lease  without  having  first  obtained  the 
usual  consent  or  licence ;  and  although  there  have  been 
objections  made  to  this  plan,  there  seems  to  be  good 
reason  for  thinking  that  it  would  be  supported  by  the 
Courts.  But  it  seems  that  the  purchaser  is  not  bound,  in 
the  absence  of  any  special  condition,  or  if  buying  without 
notice  of  the  particular  circumstances,  to  grant  such  a  new 
condition  upon  taking  his  assignment,  or  to  accept  of  a 
new  grant  with  such  new  condition  inserted.  See  Mason 
V.  CordeTf  7  Taunt.  12.  There  may  be,  however,  another 
plan  adopted,  if  this  should  not  be  held  valid,  which  is 
pointed  out  by  the  case  of  Doe  d.  Boscawen  v.  Bliss, 
4  Taunt.  736,  namely,  for  the  tenant  to  make  such  an 
assignment  as  is  desired,  relying  upon  the  act  of  assign- 
ment not  being  taken  advantage  of  by  the  landlord,  who 
then  subsequently,  by  receiving  rents  with  a  knowledge 
of  the  first  assignment,  may  in  effect  confirm  it,  and  still 
retain  his  right  of  withholding  his  assent  to  any  future 
assignment. 

Where  leaseholds  are  purchased,  it  is  important  to  have 
produced  the  last  receipt  for  the  rent,  not  merely  for  the 
sake  of  ascertaining  that  there  are  no  arrears,  but  for  the 
purpose  of  showing  that  up  to  the  date  of  the  receipt  no 
forfeiture  has  been  incurred,  or  that  as  far  as  may  be  by 
receipt  of  rent  subsequently  any  prior  forfeiture  has  been 
waived* 
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It  would  lead  much  beyond  the  limits  of  this  work 
to  state  all  the  different  points  of  law  connected  with  this 
subject  of  leasehold  estates.  Some  leases  however  are 
subject  to  particular  rules^  namely,  such  as  those  made 
by  ecclesiastical  persons  or  bodies,  or  by  tenants  in  tail, 
or  tenants  in  dower,  tenants  seized  Jur^  uxaris  or  other- 
wise, under  particular  statutes*  The  principal  points 
requiring  attention  as  to  each  of  these  are  stated  by 
Blackstone,  vol.  ii.  318  ;  by  Lord  Coke,  and  almost  every 
text  writer  on  the  subject.  See  Co.  litt.  43  b.  44  a.  also 
Bacon's  Ab.  tit.  Iicases,  E. 

Under  the  32  Henry  8,  c.  28,  which  relates  to  leases 
made  by  tenants  in  fee  simple  or  in  fee  tail,  in  their  own 
right  or  in  right  of  their  churches  (which  does  not  include 
parsons  or  vicars),  or  in  right  of  their  wives  or  jointly 
with  their  wives,  (and  if  the  inheritance  be  that  of  the 
wife  she  must  join,  and  the  rent  mut  be  reserved  accord- 
ingly,) and  under  1  Eliz.  c.  10,  which  relates  to  leases  by 
archbishops  and  bishops,  and  under  the  13  EUz.  c.  10, 
and  14  Eliz.  c.  11,  and  14  Eliz.  c.  14,  18  Eliz.c.  6,  and 
43  Eliz.  c.  9,  which  relate  to  leases  by  other  ecclesiastical 
bodies,  corporations  aggregate,  colleges,  deans  and  chap* 
ters,  hospitals,  parsons  and  vicars, — the  principal  points  are 
shortly  these, — In  order  the  better  to  show  the  diversity 
in  the  several  requisites  they  are  placed  in  opposite 
columns. 

Rulet  according  to  ths  32  Henry  8.       RuUi    according    to    aU    the   oilier 
c,  28.  ttatutss  above  enwnerated» 

1.  The  ktm  must  be  by  deed  io-  !•  The  lease  must  be  by  deed  in« 
dented.  dented. 

2.  It  must  begin  from  the  day  of  2.  It  must  begin  from  the  making 
the  making.  thereof. 

3.  Any  old  lease  in  being  must  be  3.  No  concurrent  leases  shall  be 
sorrandered,  or  be  within  a  year  of  made  where  there  is  an  old  lease  in 
expiiiog.  being,  unless  where  the  old  one  will 

expire  within  three  yean,  except  the 
same  be  made  by  an  archbishop  or 
bishop,  coofiraied  by  the  -dean  and 
chapter. 
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4.  It  inuBt  be  either  for  tweDty-OM 
yeira  or  three  lites,  and  not  for  both. 

5.  It  may  be  for  lesa  than  tweotj- 
one  yean  or  three  lives. 


6.  It  must  be  of  corporeal  here- 
ditamenlt  out  of  which  a  rent  may 
be  reierred. 

7.  It  must  be  of  lands  or  tene* 
roents  most  commonly  letten  for  twenty 
years  past,  (appearing  to  mean  letten 
for  upwards  of  ten  years  during  that 
period.) 

8.  The  most  usual  or  customary 
rent  for  twenty  year«  past  or  more 
roust  be  reserved  yearly  on  such  lease. 

9.  The  lease  must  not  be  without 
impeachment  of  waste. 


4.  It  roust  not  exceed  tweoty-ooe 
years  or  three  lives  from  the  making. 
But  bouses  in  corporations  or  market 
towns  may  be,  with  not  more  than 
tea  acres  of  ground,  let  for  forty  years 
under  certain  provisoes. 

6.  It  must  be  of  corporeal  here- 
ditaments. 

7«  Of  lands,  &c.,  moel  usually 
letten  to  farm,  after  the  "  patttm*  of 
the  32  Henry  8,  c.28. 


8.  The  accustomed  yearly  rent  or 
more  must  be  reserved. 

9.  No  lease  by  the  equity  of  the 
statute  can  be  made  without  impeach- 
ment of  waste. 

Now  according  to  the  old  law,  all  leases  made  under 
these  statutes  subsequent  to  the  32  Henry  8,  c.  28^  must, 
as  far  as  may  be,  ^'  follow  the  pattern"  (as  Lord  Coke 
expresses  it)  of  the  statute  of  32  Henry  8,  which  assimi- 
lates in  their  turn  very  much  all  such  leases. 

There  are  however  some  distinctions  to  be  taken  between 
these  several  statutes,  and  the  provisions  contained  in 
them,  particularly  as  to  the  lands  being  accustomably 
letten,  the  accustomable  rents  to  be  reserved,  the  power 
of  making  concurrent  leases,  and  derivative  leases  created 
out  of  them. 

It  must  be  borne  in  mind,  in  considering  the  effect  of 
the  statutes  enabling  or  restraining  ecclesiastical  bodies 
and  others  in  the  granting  of  leases,  that  before  the 
statute  of  32  Henry  8,  c.  28,  such  ecclesiastical  bodies 
and  other  persons  (bishops  generally,  with  the  consent  or 
confirmation  of  the  dean  and  chapter,  and  parsons,  and 
vicars,  with  that  of  the  patron  and  ordinary,)  might  grant 
leases  without  any  restriction,  as  stated  by  Lord  Coke, 
Co.  Litt.  43  b,  44  a.  The  32  Henry  8,  c.  28,  called  the 
enabling  statute,  allowed  archbishops  and  bishops  and 
some  other  sole  corporations,  excepting  parsons  and  vicars, 
to  grant  leases  for  twenty-one  years,,  or  three  lives,  within 
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certain  limits  or  terms,  to  which  we  have  already  alluded, 
without  the  confirmation  of  the  dean  and  chapter,  which 
they  could  not  before  do.  The  lands  to  which  this  statute 
applies  must  be  those  accustomably  letten  or  occupied  by 
the  termors  thereof,  twenty  years  before  the  lease  made ; 
not  to  be  without  impeachment  of  waste,  nor  to  be  made 
for  more  than  twenty-one  years  or  three  Uves  from  the 
day  of  the  making ;  and  the  rent  reserved  to  be  what  has 
been  accustomably  paid  within  twenty  years  next  before 
such  leases  made :  and  it  is  provided  that  the  act  shall  not 
apply  to  lands  that  were  in  lease,  unless  such  old  lease 
was  expired,  surrendered,  or  ended,  within  one  year  next 
after  the  making  of  the  new  lease.  The  1  Eliz.  c.  19, 
which  applies  to  archbishops  and  bishops,  forbids  the 
granting  of  any  leases  by  them,  although  confirmed  by 
the  dean  and  chapter,  unless  the  same  be  for  twenty-one 
years  or  three  Uves,  and  the  old  accustomed  rent  be 
reserved.  The  restrictions  imposed  by  this  statute  applied 
to  all  leases  by  archbishops  and  bishops,  whether  made  at 
common  law,  with  the  confirmation  of  the  dean  and 
chapter,  or  under  the  statute  of  32  Henry  8,  c.  28,  whence 
it  is  called  a  restraining  statute.  But  this  statute  does 
not  relate  to  leases  by  corporations  aggregate,  nor  to  par- 
sons or  vicars.  The  13  Eliz.  c.  10,  the  other  restraining 
statute,  governs  the  powers  of  other  bodies  besides  bishops 
and  archbishops,  and  declares  void  all  leases  by  corpo- 
rations aggregate  therein  specified ;  and  also  by  parsons 
and  vicars,  unless  for  twenty-one  years  or  three  lives  from 
the  time  such  leases  were  made,  whereupon  the  accustomed 
yearly  rent  or  more  is  reserved,  and  as  parsons  and  vicars 
were  excepted  out  of  32  Henry  8,  c.  28,  (the  enabling 
statute,)  leases  by  them  must  still  be  confirmed  by  the 
patron  and  ordinary.  Bac.  tit.  Leases,  F.  1.  Although 
this  last  statute  of  13  Eliz.  c.  10,  does  not  refer  at  all  to 
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the  statute  of  32  Henry  8,  c.  28,  Lord  Coke  aays  that 
leaaes,  even  under  the  restrictions  of  this  statute,  must 
follow  the  pattern  prescribed  by  the  32  Henry  8,  c.  28,  the 
concurrent  lease  only  excepted ;  Co.  Litt.  45  a.  By  the 
18  Eliz.  c.  11,  made  with  reference  to  the  13  Eliz.  c.  10, 
which  relates  to  leases  by  corporations  aggregate,  and  by 
parsons  and  vicars,  this  concurrent  lease  must  be  expired, 
surrendered,  or  ended  within  three  years,  which,  by  the 
32  Henry  8,  c.  28,  in  the  case  of  corporations  sole,  must 
be  expired,  surrendered,  or  ended  within  one  year,  aft» 
the  making  of  the  new  lease.  But  see  on  this  point,  and 
indeed  on  the  whole  of  this  subject,  Bac.  Ab.  tit.  Leases 
and  Terms  for  Years. 

Although  the  statutes  are  explicit,  that  the  old  leaae 
(if  any  exist)  must  be  expired,  surrendered,  or  ended 
within  one  year,  in  the  case  of  bishops  and  archbishops, 
without    confirmation    of  the    dean    and   chapter,    and 
within  three  years,  in  the  case  of  leases  by  corporations 
aggregate,  parsons,  vicars,  and  others,  yet  it  has  long 
been  held  that  an  equitable  or  virtual  surrender  of  such 
old  lease  is  a  sufficient  compliance  with   the    terms   of 
the  statute.    Thus,  for  instance,  if  the  new  lease  granted 
be  made  to  the  former  lessee  or  tenant,  under  the  old 
lease,  it  is  held  that  the  acceptance  by  him  of  a  new 
interest,   being   inconsistent    with  his    former    holding, 
amounts  to  a  renunciation  or  virtual  surrender  of  the 
former  lease.     A  concurrent  lease  made  of  houses  in 
London  by  a  vicar,  confirmed  by  the  patron  and  ordinary, 
for  twenty-one  years,  while  a  forty  years  lease  was  run- 
ning, but  which  was  within  three  years  of  being  expired, 
was  held  to  be  valid.     Vivian  v.  Bhrnberg^  3  Bing.  N.  C. 
311.    In  order  to  prove  what  lands  have  been   usually 
letten  under  these  statutes,  it  is  the  practice  to  refer  to 
former  leases,  as  the  evidence  of  former  tenancies.      It 
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has  been  said  that  once  letting  is  not  sufficient,  and  that 
the  lands  should  have  been  letten  twice  or  thrice,  for 
Vinufti  e»  iUraiU  actihu.  2  Bac.  Ab.  262,  pL  13.  But 
this  seems  to  be  well  answered  in  Sir  Edward  Sugden's 
Treat,  on  Powers,  vol.  ii.  p.  840,  where  it  is  observed  th%t 
the  common  sense  of  mankind  must  revolt  at  a  distinotioii 
which  considers  lands  leased  for  100  years  as  not  usually 
demised,  because  the  term  was  granted  by  one  deed,  but 
allows  land  to  come  within  that  description  which  has  been 
let  for  two  years  only  on  distinct  letdngs.  Where  lands 
had  not  been  letten  fqr  twenty  years  prior  to  the  settle- 
ment giving  power  to  demise  lands  usually  letten,  it  was 
held  that  such  lands  were  not  within  the  power.  TrUtrgm 
V.  Lady  BalHnglats,  T.  Jo.  27 ;  Vaug.  38 ;  1  Freeman,  23. 
In  all  these  cases  of  powers  under  private  settlements,  it 
is  now  held  that  intention  must  in  great  measure  govern 
the  construction  of  the  words  of  the  power.  Pamery  v. 
Pattingtan,  8  T.  Rep.  665. 

The  question  as  to  what  is  the  accustomed  rent,  is  also 
generally  required  to  be  proved  by  reference  to  former 
leases,  receipts,  or  authenticated  rent  rolls,  fioe  v.  J2atP- 
KngSf  7  East,  279.  It  is  clear  that  where  lands  have  never 
been  let,  there  can  be  no  accustomed  rent.  Poiaury  v. 
Pariifigtan,  8  T.  R.  665 ;  and  this  it  should  seem,  according 
to  the  case  of  TVulroM  v.  Lady  Baltinglass,  cited  above, 
must  be  the  case  where  the  lands  have  not  been  letten  for 
twenty  years  previously,  and  if  the  rent  has  varied  during 
the  preceding  twenty  years,  the  last  rent  reserved  should 
be  taken.  Morris  v.  Antrobus^  Hardr.  325 ;  Com.  Dig.  4, 
tit.  Estates,  6.  5.  What  shall  be  considered  the  best  rent 
in  any  case,  (and  this  applies  to  the  late  statutes  to  which 
we  must  refer,)  is  such  a  rent  as  reasonable  care  and 
diligence  being  exerted,  a  man  would  or  might  readily 
get  for  himself,  if  acting  on  his  own  behalf.    See  what  is 
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said  by  Lord  Eldon  in  the  case  of  the  Duke  of  Queens- 
bury,  in  the  House  of  Lords,  cited  2  Sug.  Powers,  423. 

The  rents  reserved  upon  leases  under  these  statutes 
being  once  increased  can  never  afterwards  be  reduced ; 
see  Orby  v.  Lord  Mohutij  2  Vem.  543 ;  and  therefore  the 
precaution  of  taking  a  fine,  reserving  the  old  rent,  has, 
until  lately,  prevailed.  Where  lands  have  never  been  let, 
as  where  an  inclosure  takes  place,  the  parson  or  vicar  is 
usually  authorized  by  the  act  to  lease  the  allotments  of 
the  waste  made  in  lieu  of  tithe,  by  which  a  power  of 
letting  them  afterwards  is  acquired,  as  laid  down  by  Lord 
Coke,  that  in  order  to  acquire  the  power  to  lease,  it  is 
requisite  that  the  lands  must  have  been  accustomably  letten, 
according  to  the  32  Henry  8,  c.  28,  that  statute  being 
taken  as  a  pattern,  as  we  have  before  said,  for  all  leases, 
even  those  restrained  by  13  Eliz.  c.  11. 

By  the  14  Eliz.  c.  11,  reference  is  made  to  the  statute 
of  the  13  Eliz.  c.  10,  and  it  is  declared  that  the  restrictions 
imposed  by  that  act  shall  not  extend  to  houses  in  cities 
and  towns,  or  the  suburbs  thereof,  which  may  be  leased 
for  40  years,  but  this  does  not  refer  to  the  1  Eliz.  c.  19, 
and  therefore  bishops  cannot  make  such  leases. 

Two  recent  statutes,  the  5  &  6  Vict.  c.  27  (18th  June, 
1842),  and  the  6  &  6  Vict.  c.  108  (12th  August,  1842), 
have,  however,  materially  altered  and  extended  the  powers 
of  leasing  by  ecclesiastical  bodies.  The  first  of  these 
statutes  is  intituled  '^  An  Act  for  better  enabling  Incum- 
bents of  Ecclesiastical  Benefices  to  demise  the  Lands  be- 
longing to  their  Benefices  on  Farming  Leases ;''  and  the 
second  is  intituled  ^^An  Act  for  /enabling  Ecclesiastical 
Corporations  aggregate  and  sole  to  grant  Leases  for  long 
terms  of  years."  The  first  of  these  empowers  the  incum- 
bent for  the  time  being  of  any  benefice,  with  the  consent 
of  the  patron  and  bishop  of  the  diocese,  to  lease  any  part 
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of  the  glebe  land  or  lands  belonging  to  the  benefice  for 
a  term  not  exceeding  fourteen  years  in  possession^  at  the 
best  rent  that  can  be  reasonably  gotten  for  the  same, 
without  fine ;  such  lease  to  contain  certain  specified  cove- 
nants ;  and  the  term  may  be  extended  to  twenty  yeacs, 
where  the  tenant  may  incur  greater  expenses  than  usual. 
But  the  parsonage  house  and  ten  acres  of  the  glebe  are 
not  to  be  leased,  unless  there  be  not  ten  acres  of  the  glebe 
lying  within  five  miles  of  the  parsonage  or  church,  in 
which  case  it  may  be  demised. 

By  sect.  4  it  is  enacted,  that  the  recital  in  writing  by 
the  incumbent,  acknowledging  that  he  has  received  a 
counterpart  or  an  attested  copy  of  the  lease,  shall  be  evi- 
dence that  the  counterpart  or  lease  has  been  signed  by  the 
lessee,  and  the  execution  by  the  bishop  and  patron  are  to 
be  evidence  that  the  lease  is  a  proper  lease  according  to 
the  act ;  and  no  surrender  of  such  lease  is  to  be  made 
without  the  execution  thereof  by  the  bishop,  patron  and 
incumbent.  The  maps  and  documents  to  which  the  act 
relates  are  to  be  deposited  in  the  bishop's  registry,  and 
copies  of  such  documents  are  to  be  admitted  as  evidence. 

By  the  second  act  above  referred  to,  the  5  &  6  Vict, 
c.  108,  ecclesiastical  corporations  aggregate  or  sole  (ex- 
cept certain  colleges  and  corporations  therein  enumerated), 
are  empowered  to  lease  all  or  any  of  the  lands  or  houses 
belonging  to  such  ecclesiastical  corporation,  for  any  term 
not  exceeding  ninety-nine  years  in  possession,  with  a  view 
to  building  or  improving  any  buildings  thereon,  so  that 
there  be  reserved  in  each  lease  the  best  rent  that  can  be 
reasonably  obtained,  and  without  fine,  &c.,  and  under  the 
provisoes  and  covenants  specified  by  the  act.  But  it  is  de- 
clared, (sect.  8,)  that  the  act  shall  not  restrain  any  cor- 
poration firom  making  leases  or  grants  which  might  for- 
merly have  been  made  under  any  act   of  parliament, 
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public  or  priTEte,  or  from  taking  any  fine  for  r^iewed 
leases,  except  that  in  leases  which  shall  have  been  made 
under  the  powers  of  the  act,  the  best  improved  rent  shall 
be  reserved,  without  taking  any  fine,  &c. ;  but  the  palace 
or  residence  of  such  ecclesiastical  bodies  is  not  to  be  leased. 
Old  leases  may  be  surrendered,  and  each  new  lease  is  to 
be  made  with  consent  of  the  ecclesiastical  commissioners, 
and  in  some  cases  with  the  consent  of  the  patron  of  the 
benefice,  or  of  the  lord  of  the  manor.  Certain  documents 
referred  to  or  authorized  to  be  made  by  the  act,  are  to  be 
deposited  with  the  ecclesiastical  commissioners,  and  office 
copies  of  them,  under  the  seal  of  die  commisuoners  are  to 
be  evidence.  If  any  fine,  premium,  or  foregift  be  taken 
for  a  lease,  grant  or  confirmation  made  under  the  act,  the 
same  is  declared  to  be  void. 

Other  corporations  not  ecclesiastical  are  for  the  most 
part  in  the  same  situation  as  private  individuals,  in  regard 
to  the  letting  of  their  lands.  Public  trading  companies^ 
such  as  canal,  railroad,  banking,  and  other  like  companies, 
have  usually  an  act  of  incorporation  or  charter,  by  which 
their  rights  of  holding  and  of  letting  or  alienating  their 
real  property  are  defined,  and  grants  or  leases  made  by 
such  companies  are  usually  in  the  common  form,  sealed 
with  the  common  seal  of  the  company.  Some  companies 
have  a  charter  only  enabling  them  to  hold  land ;  and  the 
old  municipal  corporations  were  generally  incorporated  by 
charter*  It  is  to  be  presumed,  that  in  most  cases  where  a 
corporation  is  authorized  to  purchase  and  hold  lands,  they 
have  a  common  law  right  to  demise. 

It  seems,  that,  as  long  leases  of  charity  lands  may  be 
supported,  if  it  be  proved  that  they  are  tot  the  benefit  of 
the  charity,  and  with  the  authority  of  the  Court  that  there 
may  even  be  an  absolute  alienation  of  such  estates,  see 
Attomey^General  v.  Warren^  2  Swanst.  303,  there  seems 
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to  be  no  reason  for  saying  that  lay  corporations  shall  not 
have  equal,  if  not  greater  powers  of  granting  leases  for 
Tery  extended  periods  of  time.  The  Master  of  the  Rolls 
says,  in  the  last  cited  case,  that  '^the  principle  which 
gOTems  all  the  cases  (allnding  to  a  charity  lease)  is,  that 
trustees  are  bound  to  a  provident  administration  of  the 
fund  for  the  benefit  of  the  charity/'  and  such  it  is  appre- 
hended must  be  the  rule  applicable  in  some  degree  to  all 
dealings  with  the  property  of  corporations ;  at  least,  if  an 
alienation  be  made  by  a  corporation  beyond  the  extent  of 
its  powers,  the  purchaser  from  the  corporation  must,  with- 
out doubt,  be  liable  to  all  the  consequences  of  such  irre- 
gularity. See  upon  this  subject  Attcmey-General  v.  The 
Magm'  of  Newark  an  Trentj  1  Hare,  396.  As  leases  may 
either  take  effect  out  of  the  interest  of  the  lessor,  or  by 
▼irtue  of  a  power,  in  case  they  are  executed  under  the 
latter,  it  behoves  a  purchaser  to  see  that  the  power  has 
been  strictly  complied  with.  It  is  well  known,  that  all 
powers  whidi  are  required  to  be  under  hand  and  seal,  and 
attested,  &c.  are  not  well  executed  if  the  attestation  only 
states  that  the  instrument  was  sealed  and  delivered.  The 
act  of  the  64  Geo.  3,  c.  168  (commonly  called  Mr.  Pres- 
ton's act),  which  was  intended  to  remedy  defects  of  this 
nature,  does  not  cure  any  defects  in  this  respect  which 
have  hi4>p«ied  since  the  passing  of  that  act,  although 
omissioiis  prior  to  the  passing  of  the  act  are  remedied  by 
its  provisions.  Where  the  power  has  been  executed  by  a 
tenant  for  Ufe,  it  is  often  necessary  to  ascertain  that  no 
fine  has  been  levied,  or  recovery  suffered,  which  could 
afeet  the  power,  or  that  such  powers,  being  frequently 
powers  of  selling  and  leasing,  have  not  been  destroyed  or 
defisaled«  Roper  v.  Halifax,  Sug.  Pow.  App. ;  West  v. 
Bemeyf  1  R.  &  M.  440 ;  Bichkyy.  Guestf  1  R.  &  M.  431. 
B«t  this  caation  cannot  apply  except  to  titles  derived 


104  BVIDBNCB  REQUIRED 

under  powers  created  prior  to  the  3  &  4  Will.  4,  c.  74  (the 
Fines  and  Recoveries  Act).  Whether  when  a  tenant  for 
life  has  aliened  his  life  estate  his  power  of  consenting 
to  dispositions  of  property  is  gone,  seems  doubtful. 

Upon  the  sale  of  a  leasehold  estate  derived  under  a 
leasing  power,  it  should  not  only  be  seen  that  the  power 
was  strictly  followed,  but  it  should  appear  that  the  terms 
of  the  power  authorized  the  particular  kind  of  lease 
granted. 

Leases  under  the  common  limitations  contained  in  set- 
tlements or  wills,  are  generally  directed  to  be  made  by 
deed  or  deeds  indented,  sometimes  with  the  concurrence 
of  certain  parties,  and  generally  to  be  attested  in  a  pre- 
scribed form,  and  a  counterpart  is  often  required  to  be 
made.  Leases  under  powers  are  also  most  usually  di- 
rected to  be  made  in  consideration  of  a  yearly  rent,  and 
not  in  consideration  of  a  fine  or  foregift,  and  not  to  com- 
mence in  reversion;  and  frequently  it  is  required  that 
there  be  contained  in  them  proper  covenants,  and  a  pro- 
viso for  re-entry  on  non-payment  of  the  rent  reserved. 
General  powers  of  leasing  imply  primd  facie  that  the 
leases  shall  commence  in  possession ;  2  Sug.  Powers,  370  ; 
and  if  a  lease  be  made  to  commence  one  day  after  the 
date,  when  it  ought  to  commence  in  possession,  it  is  as 
invalid  as  if  made  to  commence  fifty  years  in  future. 
Puffh  V.  Duke  of  Leedsy  Cowp.  714;  but  see  Dowell  v. 
Dew,  1  Yo.  &  Col.  N.  S.  346. 

It  has  been  thought  by  some,  that  where  leases  are  to 
be  made  by  a  party  when  in  possession  under  the  limita^ 
tions  created  by  a  settlement  or  other  instrument,  and  the 
party  in  possession  assigns  or  surrenders  his  estate  to  the 
person  next  in  remainder,  or  any  other  person,  such  last 
named  party  cannot,  during  the  life  of  the  person  who  has 
surrendered  or  assigned  his  interest,  grant  any  lease,  nei*^ 
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ther  can  the  party  who  has  deprived  himself  of  his  estate 
by  suirendering  or  assigning  it  to  another,  grant  any  lease, 
the  power  being  incident  to  his  former  interest.  But  Mr. 
Butler  was  of  opinion,  that  where  there  is  no  interyening 
limitation  to  trustees  to  preserve  contingent  remainders,  a 
power  to  lease  when  in  possession  maybe  exercised  by 
the  remainder  man,  whose  estate  has  been  accelerated  by 
the  surrender  of  the  preceding  tenant  for  life.  The  point, 
however,  it  is  apprehended,  is  sufficiently  doubtful  to  re- 
lease a  purchaser  from  his  i^reement.  Vide  1  Sug.  on 
Powers,  364,  (6th  edit.)  In  Dawell  v.  Dew^  1  Yo.  &  Col. 
N.  S.  346,  where  a  party  was  authorized  to  lease  in  pos- 
session, but  not  in  reversion,  an  agreement  entered  into 
with  the  tenant  of  an  existing  lease  a  short  time  only  be- 
fore the  expiration  of  that  lease,  for  a  new  demise  to  him> 
upon  the  same  terms  as  the  old  one,  was  held  to  be  a 
reasonable  and  valid  agreement,  and  might  be  enforced  in 
equity,  provided  the  rent  and  covenants  were  proper. 

In  all  leases  the  important  consideration  occurs,  what 
are  the  precise  covenants  and  conditions  on  which  the 
lease  is  granted.  The  covenants  must  vary  much  accord- 
ing to  the  agreement  made  and  the  subject-matter  of  the 
demise ;  but  conditions  of  re-entry,  or  to  avoid  the  lease, 
ought  to  be  framed  after  the  common  form  of  most  leases ; 
and  where  this  clause  of  re-entiy  differs  from  the  usual 
form,  it  ought  to  be  fully  set  forth  in  the  abstract.  In 
most  leases  the  power  of  re-entry  is  given  in  the  event  of 
rent  being  in  arrear  for  a  certain  time,  and  no  distress 
bebg  found  on  the  premises,  or  upon  non-observance  or 
non-performance  of  the  covenants  of  the  lease. 

There  are  many  cases  arising  as  well  under  leases  made 
in  pursuance  of  a  power  as  of  leases  taking  effect  at  the 
common  law,  in  which  equity  will  relieve  i^inst  the  con- 
sequences of  the  breach  of  covenants  or  of  the  condition 
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of  re-entry  contained  in  such  leases.  Some  of  these  cases 
may  be  briefly  mentioned, — and  Ist,  equity  will  relieve 
against  the  non-payment  of  rent  where  the  tenant  has 
omitted  to  pay  it  at  the  given  time,  upon  payment  being 
made  by  him  to  the  landlord  of  the  arrears  due,  with  in- 
terest, and  satisfaction  for  any  damage  which  the  landlord 
may  have  sustained  by  the  omission  of  the  tenant.  This 
right  is  acknowledged  by  Courts  of  Law  under  the  statute 
4  Geo.  2,  c.  28,  as  well  as  by  Courts  of  Equity ;  Pwre  d. 
Withers  tt  aL  v.  Sturdy,  B.  N.  P.  97 ;  and  the  right  or 
priTilege  of  supporting  the  lease  is  extended  to  one  who 
stands  in  the  place  of  the  lessee  as  well  as  to  the  lessee 
himself,  as  for  instance  a  mortgagee  of  the  term.  Doe  d* 
Whitfield  Y.  Roe,  3  Taunt.  402.  But  if  the  forfeiture  be 
incurred  by  reason  of  the  omission  to  spend  a  certain  sum 
of  money  in  repairs  within  a  given  time ;  Braceiridge  t. 
Buchley,  2  Price,  200 ;  or  by  the  omission  to  repair  ge- 
nerally, or  by  reason  of  the  tenant's  assigning  with- 
out licence  (c),  or  by  his  neglect  to  keep  the  premises 
insured,  or  by  reason  of  exercising  forbidden  trades,  or 
by  reason  of  bad  husbandry,  or  by  reason  of  the  tenant 
becoming  bankrupt  or  insolvent  (cf),  and  the  like,  equity 
will  not  interfere ;  but  the  omission  or  transgression  must 
be  wilful ;  for  if  the  forfeiture  occur  by  inevitable  accident, 
equity  will  relieve ;  Rolfe  v.  Harris,  2  Price,  210,  n. ;  and 
it  has  been  said,  that  tiie  omission  on  the  part  of  the 
tenant  to  insure  is  greater  than  the  breach  of  covenant  to 
repair,  because  in  the  latter  case  the  landlord  may  see  to 

(c;  It  seems  thtt  an  equiuble  agreement,  chargiog  the  demiatd  premiaeiy 
will  not  be  considered  a  breach  of  this  covenant ;  Bowser  v.  Colby,  1  Hare, 
109 ;  nor  the  letting  of  lodgings ;  Doe  v.  Laming,  2  Camp.  77. 

(d)  What  the  meaning  of  this  word  shall  be  when  thns  inaerind  in  a  leaie 
whether  common  insolvency,  or  the  uking  the  benefit  of  the  Insolvent  Debtoni' 
Act,  seems  doubtful.  See  the  cases  referred  to  in  Bowser  v,  Colby,  1  Hare* 
136. 


IN  CONTINUATION  OP  PARTICUULB  TITLES.  107 

the  obserrance  of  the  covenant.  White  Warner,  2  Mer. 
460.  Where  the  performance  is  guaranteed  by  the  tenant 
by  a  bond  or  covenant  that  he  will  pay  a  certain  sum^  if 
the  covenant  is  not  observed,  equity  will  relieve  and  give 
to  the  covenantee  only  tiie  amount  of  such  real  damage 
as  he  can  show  he  has  sustained.  iSfofnaii  v.  Walker,  1 
Brow  C.  C.  418;  Barrett  v.  Blagrave,  6  Ves.  666.  But 
if  Ae  sum  to  be  paid  is  an  agreed  sum  stated  as  the  settled 
or  liquidated  damage,  and  not  a  penalty,  the  sum  may  be 
recovered  by  the  covenantee.  Paneanby  v.  Adams,  2  Bm. 
P.  C.  481 ;  Botfe  v.  Peterson,  id.  436. 

In  some  leases  this  clause  of  re-entry  is  so  worded  as 
to  make  void  the  lease  upon  die  happening  of  events  spe- 
cifiedy  evexk  before  any  re-entry  made ;  and  in  these  cases 
it  was  until  lately  considered  that  the  power  to  re-establish 
such  leases  was  gone,  whenever  the  event  had  taken  place, 
whereby  the  condition  had  been  brought  into  force,  and 
that  the  lease  thereby  became  not  only  voidable,  but  ac- 
tually void,  and  if  void,  it  was  contended  that  no  sub^ 
sequent  act  or  power  of  the  Court  could  ever  set  it  up 
again,  or  support  it  as  a  valid  or  subsisting  lease ;  that  if 
a  power  of  re-entry  only  upon  default  of  payment  of  rent, 
or  non-observance  of  the  covenants,  was  reserved  by  the 
lease,  such  a  lease  was  not  void,  unless  at  the  option  of 
the  lessor  it  might  be  declared  void  by  his  re-entry.  But 
the  distinction  thus  taken  between  these  two  kinds  of 
leases  appears  from  the  late  case  of  Bowser  v.  Chlby,  1 
Hare,  109,  to  be  undeserving  of  attention.  Ih  either  case, 
irhedier  the  lease  be  expressed  to  be  void  after  re-entry 
made  by  the  lessor,  or  to  be  void  merely  upon  the  hap- 
pening of  the  event  of  non-payment  of  the  rent  or  non- 
observance  of  certain  of  the  covenants,  or  otherwise,  the 
term  may  be  set  up  by  a  proper  application  to  the  Court, 
being  made  to  the  landlord,  pursuant  to  the 
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4  Geo.  2,  c.  28.  In  the  above  case  Vice-Chancellor 
Wigram  very  justly  obsei-ves,  that  the  distinction  might 
have  been  worth  attending  to,  if  it  had  appeared  that  a 
Court  of  Equity  never  gave  relief  after  the  landlord  had 
entered  under  the  condition,  in  which  event,  by  the  terms 
of  most  instruments,  the  lease  was  to  be  void ;  in  the  same 
manner  as  in  other  leases  the  words  of  the  condition  ex- 
press that  the  lease  should  be  at  once  void  in  case  of 
non-payment  of  the  rent,  Sec,  But  the  Court  has  fine- 
quently  given  relief  after  the  entry  of  the  landlord.  See 
upon  this  subject  Arwtbif  v.  Woodward^  6  B.  &  Cres.  519, 
and  the  cases  cited  in  Bowser  v.  Colby  above  mentioned. 

A  tenant  will  never  be  allowed  to  insist  upon  a  lease 
being  void  which  is  become  so  by  his  own  acts.  Doe  v. 
Banchs,  4  B.  &  Aid.  401 ;  Dakin  v.  Cope,  2  Russ.  170. 
The  decision  which  we  have  just  cited  in  the  case  of 
Bowser  v.  Colby,  1  Hare,  109,  may  now  render  what  Lord 
Eldon  says,  in  speaking  of  leases  whidi  are  invalid  from 
the  circumstance  of  not  being  in  conformity  with  the 
power  of  leasing,  less  to  be  depended  upon,  than  it  was 
heretofore.  In  the  case  of  Bowes  v.  The  J3ast  London 
Waterworks,  Jac.  R.  331,  he  says,  **  Where  a  lease  made 
by  tenant  for  life  is  void,  as  being  bad  from  not  conforming 
to  the  power,  nothing  done  afterwards  will  amount  to  a 
confirmation.  When  voidable  only,  acceptance  of  rent, 
with  other  circumstances,  may  be  a  confirmation." 

In  regard  to  the  jurisdiction  exercised  by  Courts  of 
Equity,  of  supplying  defects  and  of  supporting  certain  in- 
struments, such  as  leases,  appointments  under  deed,  or 
wills,  which  might  or  must  otherwise  fail  at  law,  from 
some  informality,  this  is  generally  where  the  object  of 
the  power  is  what  is  termed  a  meritorious  object,  or  where 
the  intention  of  the  party  is  manifested  by  some  other 
document,  or  some  consideration  exists.    See  2  Sug.  Pow. 
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125.  But  where  the  substance  of  the  contract  is  not  con- 
formable to  the  power,  it  cannot  in  general  be  aided  in 
equity.  In  the  case  however  of  a  larger  term  having 
been  granted  by  lease  than  is  authorized  by  the  power, 
the  duration  of  it  may  be  cut  down  to  the  proper  period 
if  the  excess  is  distinguishable.  See  2  Sug.  Pow.  80,  87, 
and  post.  And  generally  where  there  is  a  tenant  for  life 
and  a  remainder-man,  and  a  lease  is  granted  not  fraudu- 
lent or  uniair  as  against  the  remainder-man,  equity  will 
be  disposed  to  uphold  it,  but  not  where  the  tenant  for  life 
is  invading  the  rights  of  one  in  remainder. 

Where  a  renewal  of  a  lease  has  been  obtained  by  trus- 
tees, or  an  executor  or  administrator,  or  even  by  a  tenant 
for  life,  it  must  be  borne  in  mind  that  the  renewed  interest 
is  usually  held  by  the  Courts  to  be  for  the  benefit  of  parties 
beneficially  entitled  under  the  settlement  or  will,  or  coming 
in  under  the  estate  of  the  deceased.  And  if  the  renewal 
be  made  by  tenant  for  life,  the  parties  in  remainder  may 
be  decreed  to  pay  a  proportion  of  the  fine  or  money  ad- 
vanced for  the  renewal,  unless  they  disavow  or  disclaim 
any  such  renewed  interest.  See  Randall  v.  Russell,  3  Mer. 
190.  Indeed,  so  &r  has  this  doctrine  been  carried  by  the 
Courts,  that  it  was  attempted  in  the  case  of  Narris  v.  Le 
Neve,  3  Atk.  26,  as  well  as  in  the  last-mentioned  case,  to 
subject  the  reversion  in  fee  expectant  upon  the  leasehold 
interest  that  was  devised  (that  reversion  having  been 
bought  by  the  executor  and  trustee  of  the  will  for  a  trifling 
sum)  to  the  trusts  of  the  leasehold  estate  then  subsisting 
under  the  will ;  but  the  Court  would  not  go  so  far  as  to 
extend  the  rule  to  such  a  purchase.  See  also  Hardman 
V.  Joknsan,  3  Mer.  347.  By  the  statute  of  4  Geo.  2,  c.  28, 
s.  6,  where  any  lease  for  lives  or  years  shall  be  surrendered, 
in  order  to  be  renewed,  without  the  surrender  of  any  under- 
leases which  may  have  been  granted,  the  person  in  whom 
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the  new  lease  may  be  vested  shall  be  entitled  to  the  rents, 
covenants  and  duties,  and  have  the  same  remedies,  and 
the  under-lessees  shall  hold  their  tenements  in  their  respec- 
tive under-leases  comprised,  as  if  the  original  leases  out 
of  which  the  under-leases  are  derived  had  been  kept  on 
foot  and  continued,  and  the  chief  landlords  shall  hava  the 
same  remedy  by  distress  or  entry  for  their  rents,  not  ex- 
eeeding  the  rents  under  the  old  lease,  as  th^  would  have 
had  if  such  old  lease  had  still  been  continued.    The  pur- 
chaser of  a  derivative  lease  held  under  a  church,  college, 
or  other  renewable  lease,  should  always  see  that  the  cove- 
nant for  renewal  in  the  original  lease  extends  to  the 
making  of  new  under-leases  upon  the  renewal  of  such 
original  lease,  and  upon  what  terms ;  and  whether  there 
be  a  covenant  that  the  under-lessees  shall  hold  on  after 
the  original  lease  is  surrendered  until  a  new  lease  is 
granted.    Caution  is  necessary  on  the  part  of  the  pur* 
chaser  of  a  derivative  renewable  lease,  in  regard  to  the 
renewals  which  can  usually  only  be  made  with  the  persons 
possessed  of  the  original  legal  term  j  and  this  observation 
particularly  applies  to  cases  where  the  legal  term  has  been 
vested  in  trustees.    This  will  serve  to  show  how  desirable 
in  practice  it  is  for  a  mortgagee  or  purchaser  of  renew- 
able leaseholds  to  take  an  assignment  of  the  whole  legal 
term,  rather  than  rely  upon  a  derivative  term,  to  which  no 
right  or  power  of  renewal  can  attach,  although  the  act  of 
taking  an  assignment  may  doubtless  in  some  cases  expose 
the  assignee  to  liabilities  in  respect  of  rent  and  covenants. 
Great  inconveniences  arise  in  practice  upon  titles  to 
these  renewable  leases,  or  other  renewable  interests,  the 
new  leases  being  frequently  granted  in  consideration  of 
the  surrender  of  the  old  leases,  which  may  not  have  been 
duly  surrendered,  or  may  refer  to  declarations  of  trust  or 
other  incumbrances,  of  all  which  the  purchaser  of  a  recent 
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l«aie  mutt  be  presumed  to  be  cognisant.  This  older  lease 
too  pfobably  refers  to  the  antecedent  one,  and  thus  the 
purchaser  must,  according  to  the  rules  formerly  laid  down 
by  Courts  of  Equity,  and  in  order  to  be  perfectly  secure, 
require  the  production  of  leases  which  have  expired  per* 
baps  upwards  of  a  century.  The  vendor,  who  is  usually 
the  lessee,  is,  on  the  otber  hand,  unable  generally  to  ob* 
tain  the  production  of  any  former  leases,  or  any  sufficient 
evidence  of  their  contents,  the  old  surrendered  leases 
being  commonly  delivered  over  to  the  lessors,  who  are 
careiul  not  to  part  with  the  custody  of  them. 

It  is  upon  this  ground  that  many  leasehold  titles  prove 
defective.  In  practice,  however,  the  requisition  of  a  pur* 
chaser  to  see  old  expired  leases  is  generally  regarded  as 
one  of  those  rights,  which  it  is  vain  to  insist  upon,  unless 
Jbr  the  purpose  of  clearing  away  some  considerable  doubt 
or  suspicion^  or  of  avoiding  the  bargain  altogether.  A 
Court  of  Equity  would  now  probably  put  a  limit  to  the 
claims  of  a  purchaser,  who  insisted  upon  the  production 
of  these  earlier  documents;  but  then  the  more  recent 
agreements,  leases,  or  assignments  must  be  forthcoming, 
whenever  it  is  possible  to  obtain  them. 

It  is  not  unusual  for  builders,  and  others  possessed  of 
leasehold  property  subject  to  a  low  ground  rent,  or  land 
which  has  been  much  improved  by  building,  to  raise 
money  upon  it  by  the  sale  of  an  improved  rent  out  of  the 
estate,  by  which  means  more  than  the  usual  rate  of  inte- 
rest is  secured  to  the  lender.  The  plan  by  which  this  is 
attempted  is  for  the  borrower  who  holds  the  lease  to  assign 
it  to  the  lender  for  the  remainder  of  the  term,  in  conside- 
ration of  the  sum  advanced,  and  at  the  same  time  to  agree 
to  take  an  under-lease  from  the  lender  during  the  whole 
term,  excepting  perhaps  one  day,  at  such  an  increased 
rent  as  will  not  only  enable  the  lender,  being  the  assignee, 


112  BTIDBXCB  RBQITIRBD 

to  pay  the  ground  rent^  but  will  likewise  pay  something 
more  than  the  common  rate  of  interest  upon  the  sum  ad- 
vanced. If  it  could  be  clearly  proved  that  the  first 
arrangement  were  a  real  purchase  by  the  assignee,  and 
the  arrangement  to  take  an  under-lease  by  the  as^gnor 
quite  an  independent  and  subsequent  bargain,  no  objection 
could  be  made  to  such  a  proceeding;  but  the  question 
whether  the  arrangement  was  a  purchase,  or  a  loan  at 
usurious  interest,  would  always  be  a  question  for  the  de- 
termination of  a  jury,  and  the  agreement  for  the  assign- 
ment and  the  agreement  for  an  under-lease  being  similar 
or  nearly  similar  in  terms  to  the  original  lease,  would  be 
a  circumstance  that  would  generally  induce  a  belief  by  a 
jury  that  the  transaction  was  a  loan,  to  be  repaid  by  in- 
stalments during  the  lease,  and  that  at  a  rate  of  interest 
not  sanctioned  by  law ;  see  Doe  v.  Oooeh^  3  B.  &  Aid. 
664 ;  Doe  d.  Titford  v.  CAamberSy  4  Camp.  1 ;  Fereday 
V.  Wighttoichf  1  Russ.  &  Myl.  60 ;  and  see,  by  the  latter 
case,  that  the  older  decisions  which  might  have  appeared 
to  countenance  such  dealings,  are  disapproved  of  by  the 
Master  of  the  Rolls.  Such  transactions  cannot  therefore 
be  relied  upon;  and  wherever  transactions  of  this  kind 
appear  upon  an  abstract,  or  the  dates  of  deeds  appear  to 
make  it  probable  that  such  an  arrangement  has  taken 
place,  the  practitioner  who  has  to  advise  on  the  title 
should  notice  such  a  matter,  and  direct  further  inquiry. 
But  the  above  observations  cannot  apply  to  leases  depend- 
ing upon  lives,  for  there  the  uncertainty  of  life  intervenes 
and  puts  it  beyond  the  calculation  of  any  one  to  say  that 
the  transaction  is  usurious. 

In  the  case  of  a  bequest  of  leaseholds,  the  assent  of  the 
executors  to  the  bequest  ought  to  be  shown,  and  in  general 
it  is  better  to  have  both  devisee  and  executor  parties  to  the 
assignment,  made  after  a  disposition  by  will.    If  a  testator 
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devise  his  real  estate,  and  has  freehold  property  which 
may  well  satisfy  the  devise,  his  leasehold  property  will  not 
pass  under  that  term ;  but  if  he  have  leaseholds,  and  not 
freeholds,  then  the  leaseholds  will  pass,  otherwise  the  will 
might  be  void.  Rose  v.  Barttetty  Cro.  Car.  292.  And  if 
it  appear  plain  that  under  the  words  ''real  estate''  the 
leasehold  estate  was  intended  to  be  comprised,  it  will  pass 
by  the  devise.     Croodman  v.  Edwardsj  2  M.  &  K.  759. 

What  will  amount  to  an  assignment  on  the  part  of  the 
executor,  and,  if  he  be  a  devisee,  what  will  amount  to  an 
election,  as  to  the  character  in  which  he  holds  or  takes 
leasehold  property,  see  Com.  Dig.  Administration,  C  6 ; 
and  Ward  on  L^acies,  p.  366. 

In  case  of  a  lease  of  copyholds,  the  purchaser  should 
require  the  production  of  the  licence  by  the  lord  to  let,  and 
such  a  licence  having  been  once  granted,  no  second  licence 
is  necessary  upon  the  lessee  again  underletting. 

Where  the  property  demised  by  a  lease  lies  within  a 
register  county,  of  course  it  must  appear  that  the  requi- 
sitions of  the  register  acts  are  complied  with ;  but  copy- 
holds, and  leases  at  rack  rent,  or  not  exceeding  twenty-one 
years,  where  the  occupation  and  possession  go  along  with 
the  lease,  are  not  within  any  of  the  acts  which  apply  to 
Middlesex  (none  of  them  include  the  city  of  London),  nor 
are  they  within  the  acts  extending  to  the  North  and  East 
Ridings  of  Yorkshire,  nor  to  the  town  and  county  of 
Kii^ton  upon  Hull.  In  the  last  case  referred  to,  of  lands 
demised  for  a  term  not  exceeding  twenty-one  years,  it  is 
considered,  that  where  such  a  lease  is  assigned  by  way  of 
mortgage,  so  that  the  occupation  and  possession  do  not 
go  along  with  the  lease,  the  assignment  ought  to  be  regis- 
tered. But  on  the  contrary  it  is  not  thought  necessary  to 
register  an  assignment  of  a  lease  originally  a  lease  at  rack 
rent,  but  which  has  become  a  valuable  lease,  and  can  no 
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longer  be  considered  as  a  lease  at  rack  rent.    See  on  this 
subject  generally  3  Sug.  V.  Sc  P.  366,  (10th  edit.) 

Sales  and  leases  of  crown  lands  are  made  and  exeeutdd 
by  commissioners  appointed  for  that  purpose  (the  Com«- 
missioners  of  Woods  and  Forests),  and  these  grants  are 
commonly  enrolled  at  their  office  in  Whitehall  Place. 
There  are  several  acts  of  parliament  applying  to  such 
grants  and  leases,  which  it  may  be  proper  here  to  refer  to. 
These  are,  1st,  the  63  Oeo.  3,  c.  121,  under  the  authority 
of  which  the  district  now  forming  Regent  Street,  and  the 
parts  adjacent  were  placed  under  the  control  of  the  Com^ 
mbsioners  of  the  Land  Revenue  of  the  Crown,  and  it  is 
considered,  that  deeds  and  grants  made  under  authority  of 
this  act  (see  sect.  69)  are  exempted  from  the  operation  of 
the  registry  acts.  The  next  act  was  the  1  &  2  Qeo,  4, 
c.  62,  *^  An  Act  for  the  Regulation  of  the  Land  Revenues  of 
the  Crown,"  and  by  sect.  8  of  that  act,  it  appears  that 
crown  grants  thereby  authorized  to  be  made  are  not  within 
the  enactments  relating  to  registration  in  Middlesex.  The 
act  of  7  Oeo.  4,  c.  77  (commonly  called  the  Strand  Improve- 
ment Act),  contains  an  exemption  also  from  registration 
(see  sect.  63). 

The  last  act  is  the  10  Greo.  4,  c.  60,  for  consolidating 
and  amending  the  laws  on  this  subject.  It  places  the 
land  revenues  of  the  crown  under  the  management  of  the 
Commissioners  of  the  Woods  and  Forests,  and  after  re- 
pealing the  foregoing  acts,  (except  as  is  stated  below,)  and 
several  others,  provides,  (sect.  63,)  that  all  deeds  made 
under  authority  of  the  present  act  shall  be  enrolled,  but 
is  silent  as  to  the  registration  of  such  deeds,  and  therefore 
it  is  contended  the  registry  acts  apply,  except  to  property 
comprised  in  the  foregoing  acts  which  are  not  repealed, 
so  as  to  revive  any  other  acts  or  prejudice  any  sale.  How- 
ever, it  appears,  that  whatever  may  be  the  exemption  as  to 
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these  original  grants,  all  acttignments  of  such  property 
magt  now  be  registered,  when  fiituated  within  a  register 
district. 

la  titles,  where  long  satisfied  terms  of  years,  usually 
held  in  trust  for  the  freeholder,  appear  as  subsisting, 
the  same  strictness  is  requisite  in  deducing  the  title  to 
the  term,  as  in  the  case  of  titles  to  beneficial  terms  of 
leaseholds.  But  it  must  be  remembered,  that  bequests 
of  such  satisfied  terms  of  years  are  considered  as  part 
of  the  inheritance,  being  the  property  of  the  heir  rather 
than  of  the  personal  representative,  and  as  such  were 
formerly  within  the  clause  of  the  Statute  of  Frauds,  re- 
quiring three  witnesses  to  a  devise  of  a  trust,  or  bene- 
ficial estate,  although  the  terms  themselves  might  devolve 
as  terms  in  gross.  They  are  regarded  in  law  as  part  of 
the  inheritance;  and  it  seems  ixy  make  no  difiference  whe- 
ther the  term  be  actually  attendant  by  express  declaration, 
or  constructively  or  impliedly  attendant,  without  the  same 
having  ever  been  assigned  to  attend,  or  subjected  to  any 
express  declaration.  Whitechurch  v.  Whitechurch,  2  P. 
Wms.  236 ;  WUUmghby  v.  Wittoughby,  1  T.  R.  763 ;  S.  C. 
Amb.  282.  However,  according  to  the  last  cited  case,  it 
seems  that  the  owner  of  the  inheritance  may  declare  that 
a  term  attendant  shall  not  be  so  considered,  but  shall  be 
deemed  a  term  in  gross;  and  after  such  a  declaration 
made,  there  can  be  no  reason  for  holding  that  it  should 
require  any  other  form  of  devise,  than  that  by  which  terms 
in  gross  may  always  be  passed.  In  the  same  manner  a 
person  entitled  to  money  to  be  laid  out  in  the  purchase 
of  land  might  formerly,  by  any  declaration  of  his  inten- 
tion that  the  money  shall  be  regarded  as  personalty,  be- 
queath such  money  by  a  will  not  attested  by  three  wit- 
nesses, which  in  the  absence  of  any  such  intention  could 
not  be  disposed  of  otherwise  than  by  a  will,  executed  so 
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as  to  pass  freehold  estates  under  the  old  law.  Edwards 
▼.  Caunteu  of  Warwick,  2  P.  Wms.  171 ;  and  see  Capel 
y.  Girdler,  9  Ves.  509 ;  note  to  Co.  litt.  290  b. 

But  the  great  difficulty  connected  with  this  subject  of 
attendant  terms,  is  the  present  uncertain  state  of  the  law 
of  presumption  as  affecting  such  terms  of  years,  which 
will  be  discussed  hereafter. 


(     117     ) 


CHAPTER  V. 

RULES  OF  EYIDSNCE  WHERE  INCORPOREAL  HEREDITA- 
MENTS ARE  THE  SUBJECT  OF  THE  TITLE. 

Mant  of  the  foregoing  rules  which  have  been  enumerated 
apply  alike  to  incorporeal  as  well  as  to  corporeal  heredita- 
ments. But  there  are  some  rules  which  it  will  be  proper 
to  notice,  exclusiyely  applicable  to  incorporeal  heredita* 
ments.  ' 

The  principal  of  these  are  advowsons  and  next  presen-^ 
tationSy  tithes,  manors,  franchises,  offices,  commons,  rights 
of  way,  of  light,  wood,  and  water,  rents  and  annuities. 
Each  of  these  it  is  desirable  to  consider  separately. 

1.  Advowsons. — The  title  to  an  advowson  should  com- 
mence with  a  statement  of  presentations  from  as  early  a 
period  as  may  be  consistent  with  convenience  of  proof. 
Hitherto  in  every  case  the  title  to  an  advowson  has  usually 
been  carried  back  for  the  period  of  one  hundred  years  or 
upwards  at  the  least.  But  now  since  the  2  &  3  Will.  4, 
c.  27,  s.  30,  the  title  is  required  to  go  back  during  the 
time  of  three  incumbencies ;  and  if  such  incumbencies  do 
not  extend  over  a  period  of  sixty  years,  then  in  every  case 
the  title  must  go  back  for  a  period  of  not  less  than  sixty 
years.  Entries  of  the  presentations,  with  the  names  of  the 
patrons,  will  be  found  recorded  in  the  Bishop's  Register. 
It  will  of  course  appear  on  the  abstract  whether  the  ad- 
vowson be  appendant  or  in  gross ;  and  if  the  advowson 
be  appendant,  the  title  must  be  proved  to  correspond  with 
th^resentations.    And  if  the  right  to  present  which  is 
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claimed  appear  to  be  against  common  right,  as  for  instance 
a  presentation  by  turns,  it  ought  to  be  shown  how  that 
right  commenced,  whether  by  grant,  prescription,  com- 
position or  otherwise.  In  the  case  of  a  title  to  an  advow- 
son  of  a  vicarage,  the  grant  from  the  crown  must  be 
abstracted ;  but  it  is  said  that  no  evidence  need  be  adduced 
of  the  severance  of  such  an  advowson  from  the  rectory ; 
yet  it  seems  that  if  the  deed  of  endowment  cannot  be 
produced,  some  evidence  for  a  length  of  time  ought  to  be 
given  of  the  due  presentment,  institution,  and  hiductioli 
of  a  vicar,  to  support  the  presumption  that  the  vicarage 
was  lawfiiUy  endowed.  Crimtg  v.  Smithy  12  Go.  4.  And 
the  right  of  presentation  must  be  particularly  shown,  if  it 
be  in  any  one  other  than  the  spiritual  or  lay  rector ;  for 
the  pmrsoni  afid  not  the  patron  of  the  church,  is  of  com- 
mon right  the  patron  of  a  vicarage.  Watson's  CI.  Law, 
194. 

2.  Tithes. — ^The  title  to  tithes,  or  to  a  rectory  impro- 
priate of  which  the  tithes  form  part,  as  also  the  title  to 
all  lands  originally  granted  by  the  crown,  mtist,  as  we 
have  before  said,  commence  with  the  original  grant  or 
letters^patent,  and  in  some  cases  with  the  grant  by  the 
lay  impropriator.  See  ante,  p.  32.  By  such  grants  or 
letters-patent  it  should  appear  that  there  was  no  remainder 
or  reversion  in  the  crown,  that  no  rent  was  reserved  upon 
the  grant  which  can  affect  the  title,  nor  any  limitation  or 
condition  contained  in  the  grant,  which  can  be  to  the  pre- 
judice of  the  purchaser. 

The  subject  of  the  exemption  of  lands  from  tithe,  we 
have  before  alluded  to  at  p.  33,  it  being  one  branch  of 
the  old  law  which  must  still  be  resorted  to  upon  every 
title  where  lands  are  sold  tithe-free. 

The  question  respecting  the  right  to  take  tithci  the 
amount  of  it^  and  the  particular  kind  of  tithei  must  all 
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very  soon  merge  in  the  inquiry  concerning  the  tithe  rent- 
charge,  created  in  any  particular  parish,  and  the  lands 
on  which  it  is  chargeable,  as  a  commutation  under  the 
6  &  7  Will.  4,  c.  71  and  1  Vict.  c.  69. 

By  the  first  of  these  acts,  commissioners  for  carrying 
the  act  into  operation  are  appointed  with  certain  powers, , 
and  parochial  meetings  of  land  owners  or  tithe  owners 
are  to  be  held,  and  a  valuation  of  the  tithes  in  the  parish 
is  to  be  made,  and  the  clear  average  value  of  the  tithes, 
for  seven  years  prior  to  the  year  1836,  is  to  be  ascer- 
tained, and  the  commissioners  are  to  ascertain  the  total 
value  of  the  tithes  to  be  paid  for  the  parish,  and  to  award 
that  sum  as  the  annual  rent-charge  to  be  paid  for  the 
tithes  of  such  parish ;  and  by  the  provisions  of  the  act, 
that  rent-charge  is  to  be  apportioned  on  the  lands  of  the 
parish,  and  the  rent-charges  valued  according  to  the  aver- 
age price  of  com ;  the  commissioners  are  to  confirm  the 
proceedings,  and  transcripts  of  the  confirmed  agreements 
entered  into  respecting  the  commutation  are  to  be  sent  ix> 
the  registrar  of  the  diocese  and  to  the  incumbent  or  church 
and  chapelwardens  of  the  parish,  or  such  other  fit  persons 
as  the  commissioners  shall  approve;  and  all  persons  in- 
terested therein  are  to  have  access  to  and  to  be  furnished 
with  copies  of  or  extracts  from  any  such  copy,  on  giving 
notice  to  the  person  having  custody  of  the  same,  on  pay- 
ment of  2s.  6d.  for  such  inspection,  and  after  the  rate  of 
3rf.  for  every  seventy-two  words ;  and  every  recital  or 
statement  in,  or  any  map  or  plan  annexed  to,  such  con>> 
firmed  apportionment  or  agreement  for  giving  land,  or 
any  sealed  copy  thereof,  is  to  be  evidence  thereof;  and 
after  confirmation  the  agreements  are  not  to  be  questioned, 
but  the  lands  are  thenceforth  to  be  discharged  firom  tithe, 
and  the  rent-charge  paid  in  lieu  thereof,  for  which  powers 
of  distress  and  entry  are  given  by  the  act. 
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By  the  same  act,  it  is  provided,  that  agreements  may  be 
made  at  parochial  meetings,  by  which  any  quantity  of 
land,  not  exceeding  in  the  whole  twenty  acres,  may  be 
given  by  way  of  commutation  for  the  whole  or  part  of 
great  or  small  tithes  of  any  parish.  And  by  sect.  31  it  is 
enacted  that  such  agreement  for  giving  land,  confirmed  by 
the  commissioners,  shall  operate  as  a  conveyance  of  such 
land  to  the  owner  of  the  tithes  or  rent-charge ;  and  the 
land  so  conveyed  shall  thereupon  vest  in  and  be  deemed 
to  be  holden  by  such  person  or  persons,  upon  the  like  uses 
and  trusts  in  every  respect  as  the  tithes  or  rent-charge,  in 
commutation  or  exchange  for  which  the  same  shall  have 
been  given,  shall  be  vested  and  holden. 

For  the  future,  therefore,  in  almost  every  case  where  the 
act  has  been  carried  into  operation,  the  agreement,  with 
the  confirmation  thereof  as  above  directed,  or  a  copy  of 
or  extract  from  it,  relative  to  any  particular  lands  within 
any  parish  to  which  such  agreement  extends,  will  be  the 
evidence  of  exemption  from  tithes  which  a  purchaser  will 
require.  By  the  second  of  the  above-mentioned  acts,  viz. 
1  Vict.  c.  69,  further  powers  are  given  to  the  commis- 
sioners, particularly  in  respect  of  determining  parochial 
boundaries ;  and  by  sect.  8  it  is  declared,  that  where  the 
lands  out  of  which  the  tithes  are  issuing  are  not  well  de- 
fined, and  also  where  such  lands  lie  dispersedly  through- 
out the  parish,  the  land-owners  and  tithe-owners  having 
any  interest  in  such  land  or  tithes  (with  the  consent  of  the 
diocesan  and  patron  of  the  living  in  certain  cases)  may 
agree,  or  the  tithe  commissioners  may  determine,  in  case 
the  commutation  shall  have  been  made,  that  the  several 
rent-charges  made  payable  in  lieu  of  tithes  shall  be  fixed 
and  apportioned  upon  particular  lands.  And  by  a  more 
recent  act  of  the  3  Vict.  c.  15,  it  is  declared,  that  it  shall 
be  lawful  for  the  commissioners,  or  any  two  of  them,  at 
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any  period  after  the  confirmation  of  the  agreement  or 
award,  and  before  the  confirmation  of  the  apportionment 
to  be  made  in  respect  of  the  rent-charge  fixed,  upon  the 
application  of  any  land-owner  or  occupier,  upon  security 
being  given  to  the  commissioners,  to  declare  that  the  lands 
shall  be  discharged  fi'om  tithes  or  composition,  or  rent  in 
the  nature  of  tithes,  and  that  in  lieu  thereof  the  tithe 
rent-charge  shall  be  payable.  Tithes  out  of  gavelkind 
lands,  as  we  have  before  mentioned,  follow  the  course  of 
descent  at  the  common  law. 

A  distinction  is  to  be  made  between  a  portion,  and  a 
parcel  of  tithes.  A  portion  of  tithes  is  more  ancient  than 
any  parochial  right ;  it  must  always  have  existed  distinct 
firom  the  rectory ;  if  therefore  at  any  time  it  can  be  shown 
that  the  tithes  in  question  belonged  to  the  rectory,  there 
is  an  end  to  the  presumption  of  title  to  them  as  a  portion; 
but  except  as  regards  the  presumption  of  titles,  both  por* 
tions  and  parcels  of  tithes  appear  to  be  governed  by  the 
same  rules.  See  Sir  Edward  Cokes  case,  2  Ro.  Rep.  161 ; 
I  Gw.  375 ;  and  see  1  Eagle  on  Tithes,  1 19. 

It  is  not  requisite  to  deduce  the  intermediate  title  be- 
tween the  original  grant  of  tithes  and  the  modem  title, 
but  the  more  recent  title  for  at  least  sixty  years  past,  or 
upwards,  is  of  course  necessary,  and  this  sixty  years'  title 
is  requisite,  whether  the  title  to  tithes  or  an  exemption 
fit>m  tithes  is  to  be  shown,  notwithstanding  the  act  of  2 
&  3  Will.  4,  c.  100 ;  for  a  purchaser  cannot  be  expected 
to  rely,  as  is  sometimes  contended,  upon  a  negative  proof 
extending  to  thirty  years.  Where  tithes  have  been  in- 
tended to  be  comprised  in  a  fine  or  a  recovery,  it  must  be 
seen  that  they  are  specified  by  name  as  such ;  and  although 
they  will  pass  in  a  deed  under  the  word  '^  hereditaments," 
3  Dyer,  323  a,  they  will  not  pass  by  a  conveyance  of  the 
land  and  of  all  the  hereditaments  and  appurtenants  there'- 
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tmto  belonging,     Pkillipi  ▼.  Jmti,  3  B.  &  P.  362 ;  Chap- 
man T.  Gatcombty  2  Bing.  N.  C.  616. 

It  ha0  not  hitherto  been  sufficiently  understood,  that 
tithes  and  land  being  of  a  yery  different  nature  in  contem- 
plation of  law,  the  one  being  of  a  spiritual  and  the  other 
of  a  temporal  inheritance,  could  not  merge  one  in  the 
other.  Hence  many  mistakes  hare  originated,  the  owners 
of  lands  purchasing  the  tithes  issuing  out  of  those  lands, 
upon  the  supposition  that  the  land  would  thereby  become 
actually  tithe  free.  But  this,  although  now  allowed  by 
the  provisions  of  a  recent  act,  was  not  formerly  the  case. 
Accordingly  where  lands  were  held  only  for  a  term  of 
years,  and  the  tithes  of  the  same  lands  were  held  in  fee, 
upon  the  death  of  the  owner  of  the  lands  and  tithes,  the 
one  passed  to  his  personal  representative,  and  the  other 
descended  to  the  heir  at  law  or  devisee.  But  now,  by  the 
6  &  7  Will.  4,  c.  74,  s.  71,  any  person  seised  in  possession 
of  an  estate  in  fee  simple  or  fee  tail  of  any  tithes,  or  rent- 
charge  in  lieu  of  tithes,  may  by  deed  or  declaration  under 
his  hand  and  seal,  to  be  made  in  such  form  as  the  Tithe 
Commissioners  for  England  and  Wales  shall  approve,  and 
to  be  confirmed  under  their  seal,  release,  assign  or  dispose 
of  the  same,  so  that  the  same  may  be  absolutely  merged 
and  extinguished  in  the  freehold  and  inheritance  of  the 
lands  on  which  the  same  shall  have  been  charged.  And 
by  the  1  &  2  Vict.  c.  64,  the  power  of  creating  a  merger 
of  tithes  in  the  land  is  extended  to  any  persons  seised  of 
or  having  the  power  of  acquiring  or  disposing  of  the  fee 
simple  in  possession  of  any  tithes,  or  rent-charge  in  lieu 
of  tithes,  by  deed  or  declaration  under  their  hand  and  seal, 
in  the  form  approved  by  the  Tithe  Commissioners,  and 
confirmed  as  therein  is  mentioned.  And  by  sect.  3  of  the 
said  act  it  is  enacted,  that  where  tithes,  or  rent-charge  in 
lieu  of  tithes,  and  the  lands  out  of  which  the  same  ar6 
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payable^  are  both  settled  to  the  same  uses,  it  shall  be  law- 
iiil  for  any  person  in  possession  of  an  estate  for  life  in 
both  such  lands  and  tithes,  or  rent*charge  in  lieu  of  tithes> 
by  deed  or  declaration  under  hand  and  seal,  as  the  com- 
missioners shall  approte  and  confirm,  to  release  or  dispose 
of  such  tithes  or  rent-charge,  so  that  the  same  may  hi 
merged  in  the  freehold  or  inheritance  of  the  lands.  And 
it  is  (d^ct.  4)  declared,  that  tithes,  or  rent-charges  in  lieu 
of  tithes,  may  be  merged  in  lands  of  copyhold  tenure,  or 
of  any  other  tenure  whatsoever. 

Copies  of  decrees  in  tithe  suits,  and  the  answers  of  de- 
fendants, are  continually  made  use  of  in  evidence,  not 
only  as  between  the  same  parties,  but  as  between  their 
representatives  and  successors,  and  of  course  are  evidence 
out  of  Ciourt  upon  a  purchase.  1  Ph.  on  Evidence,  359 ; 
Lady  Dartmouth  v.  Roberts,  16  East,  334 ;  2  Bac.  Abr. 
620. 

Where  tithes  are  sold  and  described  to  be  of  a  certain 
annual  value,  a  terrier  of  the  tiiheable  lands  should  be 
produced,  and  it  should  be  proved  that  tithes  of  such  a 
value  have  been  received  from  the  particular  estate,  by  the 
production  of  papers  and  books  of  account  well  authen- 
ticated, or  by  other  evidence,  similar  to  that  produced  to 
verify  rentals  or  income. 

3*  Manors  are  always  supposed  to  have  existed  from 
time  immemorial,  and  cannot  be  created  at  this  day,  save 
by  act  of  parliament;  there  are  various  modes  by  which 
the  existence  of  a  manor  may  be  proved.  The  holding  of 
courts  for  any  length  of  time— the  exercise  of  different 
rights  of  property,  such  as  felling  of  timber,  or  digging 
mines  on  the  wastes — the  appointment  of  manorial  offi- 
cers, such  as  a  steward,  or  bailiff,  or  even  the  appointment 
of  a  gamekeeper,  is  primA  facte  evidence  of  the  existence 
of  a  manor.    Smith  v.  Smithy  2  Price,  101.    This  latter 
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proof  may  often  be  obtained  by  inquiry  at  the  office  of 
stamps  and  taxes  at  Somerset  House.  Although  a  manor 
is  said  to  consist  of  demesnes  and  services,  and  in  3  T.  R. 
447y  it  is  said,  that  to  constitute  a  manor  there  should  be 
two  freeholders  holding  of  the  manor  subject  to  escheat, 
yet  notwithstanding  these  ingredients  be  wanting,  and 
although  many  otlier  incidents  of  a  manor  may  not  ap- 
pear, the  manor  may  still  continue,  in  contemplation  of 
law,  for  certain  purposes ;  as  for  instance,  for  preserving 
to  the  lord  his  right  of  estrays,  wrecks,  wastes,  &c.,  and 
for  enabling  him  to  make  appointments  of  officers  and 
others.  1  Watk.  Copyholds,  22;  Soame  v.  Ireland^  10 
East,  259.  Even  general  reputation  alone  may  be  suffi- 
cient to  prove  the  existence  of  a  manor.  Steel  v.  Ptichett^ 
2  Stark.  466.  And  a  recovery  might  formerly  be  su£Pered 
of  lands,  parcel  of  a  reputed  manor,  only  by  the  denomi- 
nation of  a  manor ;  and  a  reputed  or  nominal  manor  may 
pass  under  the  term  hereditaments  in  a  deed.  Narris  v. 
Le  Neve,  3  Atk.  81. 

Where  the  boundaries  of  a  manor  are  uncertain,  the 
Court  of  Chancery  will  not  interfere,  until  some  equity 
be  superinduced  by  the  act  of  the  parties,  confusion  of 
boundaries  not  being  sufficient  to  induce  such  interference. 
Speer  v.  Cratvter,  2  Mer.  410,  and  the  cases  there  cited ; 
but  see  Willis  v.  Parkinson,  2  Mer.  607.  The  boundary 
may  often  be  ascertained  by  reference  to  the  steward's 
books,  sometimes  by  ancient  public  surveys,  as  Dooms- 
day Book :  but  manors  are  frequently  not  conterminous 
with  the  parishes  in  which  they  lie;  and  oftentimes  a 
small  manor  is  found  existing  in  the  middle  of  and  carved 
out  of  another  larger  manor.  Upon  the  sale  of  a  manor, 
the  profits  or  perquisites  should  be  proved,  in  the  same 
way  as  profits  of  other  estates :  the  fines,  quit  rents^ 
the  heriots,  and  rights  over  the  waste  or  mines,  ai*e  the 
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most  frequent  sources  of  profit  calling  for  inquiry  on  the 
part  of  a  purchaser.  The  steward  of  a  manor  is  usually 
appointed  for  life,  or  during  good  behaviour. 

4.  Franchises  and  offices  are  for  the  most  part  privileges 
granted  by  the  crown,  subsisting  in  the  hands  of  a  sub- 
ject. The  grant  therefore  must  be  produced,  or  some 
sufficient  evidence  of  the  grant.  The  right  to  have  a 
manor  is,  properly  speaking,  a  firanchise,  and  is  mentioned 
separately^  as  being  a  species  of  property  more  frequently 
the  subject  of  transfer  than  any  other.  The  right  to  have 
a  ferry  or  fishery,  or  right  of  fireewarren,  are  also  firan- 
chises,  held  either  under  actual  grants,  or  under  a  pre- 
scriptive right  from  long  established  usf^e.  Where  an 
office  or  right  is  sold,  and  is  stated  to  be  of  a  certain 
yearly  value,  evidence  ought  to  be  given  of  profits  to  that 
amount  having  been  received. 

6.  Commons.  Titles  to  incorporeal  hereditaments  of 
this  description  arise  in  various  ways — common  appendant 
is  a  matter  of  general  right ;  the  right  of  owners  of  land 
to  put  certain  beasts  upon  the  waste  within  the  same 
parish  or  manor.  Common  appurtenant  is  claimed  by 
grant  or  prescription,  which  prescription  must  be  proved. 
The  latter  right  is  annexed  to  the  land,  but  often  extends 
to  various  manors  or  places.  Common  in  gross  may  be 
granted  away  unconnected  with  the  land,  and  exist  as  a 
personal  right.  These  rights  are  frequently  limited  by 
custom,  grant,  or  otherwise,  and  the  particular  origin  and 
nature  of  them  should  be  set  forth  by  the  abstract. 

Common  of  piscary,  turbary,  estovers,  and  the  like,  all 
require  particular  proof  as  to  their  existence  for  a  length 
of  time,  where  other  proof  cannot  be  had  from  which  their 
(NTigin  may  be  inferred.  If  the  right  be  claimed  under  an 
ancient  grant,  there  is  no  necessity  for  proving  the  very 
earliest  title^  further  than  by  giving  evidence  of  the  grant 
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itself,  and  then  deducing  the  more  recent  title.  This  kind 
of  proof  is  now  always  held  sufficient  to  establish  claims 
of  this  description,  or  of  other  prescriptive  rights. 

6.  Rights  of  way  also  arise  by  grant  express  or  implied, 
or  by  prescription,  which  supposes  a  gnmt,  or  sometimes, 
€M  necetntaie  •*  as  in  the  case  of  a  sale  of  something  given 
or  granted,  to  which  a  road  or  way  is  necessary  for  the  due 
enjoyment  of  the  subject  of  the  grant,  in  such  cases  a 
right  pf  grant  of  way  is  inferred.  A  right  of  road  for 
some  particular  purposes,  cannot  be  made  use  of  for  any 
general  purpose.  A  foot-way  or  horse-way  caniiot  be 
used  as  a  canriage*way. 

7.  Rights  of  light,  of  wood,  and  of  water,  are  all  like* 
wise  founded  upon  grant,  prescription,  or  presumption. 
And  twenty  years'  enjoyment  is,  it  seems,  primd  facU 
evidence  of  such  rights  being  well-founded. 

The  late  act  of  3  &  3  Will.  4,  c.  71,  to  which  we  have 
before  referred  at  page  39,  in  speaking  of  lands  exempted 
fW)m  tithes,  applies  very  closely  to  claims  of  this  nature 
where  the  right  is  founded  on  prescription. 

That  act,  after  confining  claims  thenceforth  to  be  made 
to  the  period  of  thirty  years,  declares  (sect.  2.)  that  no 
claim  to  any  way  or  easement,  or  to  any  watercourse,  Ac., 
to  be  enjoyed  upon,  over  or  from  any  land  or  water  of  the 
king  or  others,  as  therein  mentioned,  when  such  way  or 
easement,  &c.,  shall  have  been  actually  enjoyed  by  any 
person  claiming  right  thereto,  without  interruption,  for 
twenty  years,  shall  be  defeated  or  destroyed  by  showing 
only  that  it  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years,  but  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  was  at  the  passing  of 
the  act  liable  to  be  defeated ;  and  where  such  way  or 
other  matter  shall  have  been  so  enjoyed  for  the  full  period 
of  forty  years,  the  right  thereto  shall  be  deemed  absolute 


ABM  TPB  8UB#H0T  OF  THB  TITI4B.  127 

and  indefeasibley  unlegfl  enjoyed  by  some  consent  to  or 
agreement  by  deed  or  writing.  And  by  sect.  3,  when  the 
aeeess  and  use  of  light  to  and  for  any  building  shall  haye 
been  enjoyed  for  the  period  of  twenty  yeara,  without  inter- 
ruption, the  right  thereto  shall  be  deemed  absolute  and 
indefeaaible^  any  local  usage  or  custom  to  the  contrary  not- 
withstanding, unless  the  same  were  enjoyed  by  some  con« 
sent  or  agreement  by  deed  or  writing.  And  by  sect.  7,  it  is 
provided  that  the  time  during  which  any  person  otherwise 
capable  of  resisting  any  claim  shall  have  been  an  infant, 
idiot,  nan  compos  nuntisjfeme  covert,  or  tenant  for  life,  or 
during  which  any  action  or  suit  shall  have  been  pending, 
and  which  shall  have  been  diligently  prosecuted,  until 
abated  by  the  death  of  any  party  thereto,  shall  be  ex<- 
eluded  in  the  computation  of  the  periods  above  men- 
tioned. 

But  presumptions,  upon  which  prescriptive  rights  are 
founded,  cannot  be  made  in  all  cases  alike.  Regard  must 
be  had  to  the  interest  of  the  parties  against  whom  as  well 
as  in  favour  of  whom  the  presumption  is  made.  Thus 
although  a  tenant  for  years  may  allow  a  right  of  way  for 
upwards  of  twenty  years  over  the  land  in  his  occupation, 
this  will  not  bind  the  lessor  after  the  expiration  of  the 
lease,  unless  it  appear  that  he  was  privy  and  consented  to 
the  grant  or  allowed  the  same ;  for  he  had  no  power  to 
oppose  the  right  so  granted  by  the  tenant.  So  also  as  to 
buildings  adjoining  rectory  lands.  It  has  been  held  that 
although  window-lights  have  existed  upwards  of  twenty 
years  adjoining  such  lands,  no  absolute  right  was  gained 
thereby,  inasmuch  as  the  rector  during  whose  time  they 
existed  was  only  tenant  for  life,  and  had  no  power  to  grant 
such  easement.    Barker  v.  Richardsonf  4  B.  &  A.  679. 

8.  Rents  and  annuities,  although  quite  distinct  in  them- 
selves, may  be  shortly  noticed  together.    The  kind  of  rent 
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to  which  a  title  is  shown  should  be  specified  in  the  abstract, 
and  the  lands  out  of  which  it  issues,  or  upon  which  it  is 
charged  (if  any),  should  be  particularized.  Every  grantee 
of  a  rent  should  require  to  see  the  title  of  the  grantor  to 
the  lands  out  of  which  the  rent  issues.  Whether  an 
assignee  or  a  purchaser  of  such  a  rent  can  require  to  be 
satisfied  on  this  head  seems  doubtful.  It  should  therefore 
be  stipulated  in  the  contract  that  the  title  should  be  shown. 
Radeliffe  v.  Warrimgtan,  12  Ves.  326. 

Annuities  are  mentioned  by  Blackstone  as  being  charged 
only  upon  the  person  of  the  grantor,  but  they  are  often 
at  the  present  day  confounded  with  rent  charges  or  other 
annual  sums,  charged  upon  lands  and  different  kinds  of 
property.  They  are  generally  granted  for  a  life  or  lives, 
or  for  years  determinable  upon  a  life  or  lives.  Both 
rents  and  annuities  are  by  a  late  act,  the  4  Will.  4,  c.  23, 
directed  to  be  apportioned  for  the  current  period  which 
shall  elapse  from  the  last  day  of  payment  up  to  the  death 
of  any  person  for  whose  life  the  same  were  payable,  or  for 
any  other  period  during  which  any  party  was  entitled, 
although  the  fixed  day  of  payment  has  not  arrived. 

The  questions  and  difficulties  which  are  constantly  raised 
upon  loans,  made  in  the  shape  of  annuity  transactions,  are 
more  fi^uently  connected  with  the  circumstances  attend- 
ing the  original  grant  than  with  the  subsequent  transfer  of 
annuities.  For  the  various  rules  applicable  to  grants  of 
annuities,  and  a  fiill  commentary  on  the  several  annuity 
acts,  the  reader  is  referred  to  Sir  Edward  Sugden's  Treat, 
on  Vendors  and  Purchasers,  in  the  Appendix,  vol.  iii.  p. 
20,  (10th  edit.)  It  will  be  seen  that  most  of  the  provisions 
of  the  act.  relating  to  memorials  of  the  grants  of  an- 
nuities do  not  apply  where  the  annuity  is  granted  upon 
marriage,  or  by  any  will,  or  where  the  lands  or  stock 
charged  are  of  a  greater  value  than  the  annuity  which  is 
granted ;  see  53  Geo.  3,  c.  141,  s.  10. 
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CHAPTER  VI. 

BULBS  0^  EVIDBNCE  WITH   REGARD  TO   EQUITABLE  TITLES. 


In  regard  to  equitable  titles  it  must  be  remembered  that 
an  equitable,  without  the  addition  of  the  legal  title,  is  never 
regarded  as  marketable  property.    2  Prest.  Abst.  223. 

Contracts  for  sale,  mortgages,  settlements,  or  articles 
for  settlements,  trusts  and  charges,  and  other  modifications 
of  interest,  although  operating  in  equity  only,  usually 
carry  with  them  the  right  to  the  legal  estate,  and  thus 
attract  the  legal  title.  Thus  until  1  Vict.  c.  26,  the  statute 
of  wills,  it  was  a  well-established  rule,  that  a  contract  for 
sale,  or  any  entire  change  in  the  equitable  interest,  ope- 
rated as  a  total  revocation  in  equity  of  a  devise,  although 
not  at  law,  and  an  absolute  conveyance  transferring  the 
l^al  estate  operated  as  a  total  revocation  at  law  as  well 
as  in  equity,  while  an  absolute  transfer  of  the  legal  estate 
by  way  of  mortgage  or  charge  was  a  revocation  at  law,  but 
was  only  a  revocation  in  equity  pro  tanto,  i.  e,  to  the  extent 
of  the  mortgage  money  with  interest,  and  consequent  costs. 
Rawlins  v.  Burgis,  2  V.  &  B.  386 ;  and  see  BuUin  v. 
Fletcher y  1  Keen,  369.  Thus  also  it  is  well  known  that 
upon  a  contract  by  a  vendor  to  sell  his  estate,  he  imme- 
diately became  in  the  contemplation  of  equity  a  trustee  of 
that  estate  for  the  purchaser,  and  if  the  vendor  died  before 
the  conveyance  was  executed,  his  heir,  if  he  died  intestate, 
or  the  devisee  of  the  legal  interest,  represented  him  in  his 
character  of  such  trustee.  This  power  of  devising  the  legal 
estate  was  carried  so  far  that  a  devisee  was  in  one  case 
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held  to  have  taken  the  legal  estate  in  property  under  a 
general  devise  by  a  testator,  whereby  he  gave  his  estates 
in  trust  to  be  sold,  although  the  testator  himself  had  in 
his  lifetime  previously  contracted  to  sell  the  identical 
property.  Wall  v.  Bright^  1  Jac,  &  W.  494.  See  also 
Bainbridge  v.  Ashburton,  2  Yo.  &  Coll.  347,  and  Exparte 
ShaWy  8  Sim.  169,  where  a  devise  of  property  to  A.  B.  and 
his  heirs,  to  and  for  his  and  their  own  use  and  benefit,  was 
held  to  comprise  trust  estates.  Formerly  too  a  purchaser 
could  not  affect  by  his  will  the  legal  title  until  the  con- 
veyance to  him  was  executed ;  for  if  he,  after  entering 
into  a  contract,  made  a  devise  of  the  purchased  estates, 
and  then  took  a  conveyance  to  himself,  the  legal  estate 
would  not  pass  by  the  will  but  descend  to  the  heir  at  law, 
and  any  subsequent  purchaser  from  the  devisee  must,  in 
such  a  case,  have  insisted  upon  the  heir  of  the  vendor 
joining  to  convey  the  estate.  This  law  still  applies  to  all 
cases  under  wills  made  prior  to  the  1st  January,  1838. 

But  by  the  act  1  Vict.  c.  26,  the  late  Wills  Act,  the  old 
law  is  altered,  so  that  in  no  case  will  the  heir  take  the 
legal  or  equitable  interest,  where  a  will  exists  operating 
according  to  the  provisions  of  the  act  upon  whatever 
the  testator  is  possessed  of  at  his  death.  The  heir  need  not 
be  sought  after  to  convey,  as  formerly ;  it  must  now  be  (if 
any  one)  the  devisee.  A  contract  for  the  sale  of  lands  or 
tenements,  by  converting  realty  into  personalty,  as  it 
changes  the  rights  of  the  contracting  parties,  so  it 
changes  the  rights  of  the  representatives  of  the  vendor 
and  of  the  purchaser.  In  case  of  the  death  of  the  pur- 
chaser before  the  contract  completed,  his  executors  or 
administrators  are  liable  to  pay  the  purchase-money,  while 
the  heir  or  devisee  of  the  purchaser  may  be  entitled  to  the 
conveyance  and  beneficial  interest  in  the  estate. 

Equitable  interests  usually  follow  the  same  devolution, 
and  are  governed  by  many  of  the  rules  applicable  to  legal 
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estates;  and  in  practice  the  same  formal  instruments  are 
naed  in  the  transfer  of  them  as  in  the  transfer  of  legal 
estates,  although  this  is  not  absolutely  necessary.  But 
there  are  some  incidents  to  equitable  interests  and  exemp- 
tions from  liabilities,  which  occasion  a  difficulty  in  apply- 
ing  the  same  law  to  them  as  to  legal  estates.  Thus  prior 
to  the  act  3  &  4  Will.  4,  c.  106;  (the  Dower  Act)  although 
lights  of  courtesy  did  attach,  yet  rights  of  dower  did  not 
attach,  on  equitable  interests ;  and  as  regards  the  property 
of  individuals  who  were  married  previous  to  the  1st  Jan. 
1834,  the  same  rule  applies.  But  by  the  last  cited  act, 
sect.  2,  it  is  declared  **  that  when  a  husband  shall  die, 
beneficially  entitled  to  any  land  for  an  interest  which  shall 
not  entitle  his  widow  to  dower  out  of  the  same  at  law,  and 
such  interest,  whether  wholly  equitable,  or  partly  legal 
and  partly  equitable,  shall  be  an  estate  of  inheritance  in 
possession,  or  equal  to  an  estate  of  inheritance  (other  than 
an  estate  in  joint-tenancy),  then  his  widow  shall  be  entitled 
in  equity  to  dower  out  of  the  same  land.''  And  by  sect. 
3,  it  is  declared  that  seisin  of  the  husband  is  not  neces- 
sary to  entitle  the  wife  to  claim  her  dower. 

The  other  clauses  of  this  act  contain  important  changes 
of  the  law  relating  to  dower ;  but  they  would  be  out  of 
place  here,  and  they  are  now  well  understood  in  practice. 
See  ante,  p.  80. 

By  another  recent  statute,  the  1  &  2  Vict  c.  110,  the 
rights  of  equitable  owners  have  been  infringed,  in  so  far 
as  they  have  been  subjected  to  fresh  liabilities.  Prior  to 
that  statute,  judgments  did  not  affect  equitable  interests, 
unless  at  the  time  of  execution  sued  out,  the  estate  to  be 
charged  were  held  in  trust  entirely  for  the  benefit  of  the 
party  sued.  This  was  under  the  Statute  of  Frauds,  29 
Car.  2,  c.  3,  sect.  10.  But  if  the  debtor  had  a  partial 
interest  only  in  his  equitable  freehold  interest,  the  judg- 

k2 
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ment  creditor  could  have  no  execution  at  law.  Doe  y. 
Greenhilly  4  Bam.  &  Aid.  684,  although  he  might  come 
into  a  Court  of  Equity,  and  claim  the  same  satisfaction 
out  of  the  equitable  interest  as  he  would  have  been  en- 
titled to  at  law,  if  it  had  been  a  legal  estate.  Forth  v. 
The  Duke  of  Norfolk,  4  Mad.  504. 

By  the  above-mentioned  act  of  1  &  2  Vict  c.  110,  sect. 
11,  equitable  interests  are  made  liable  to  judgments  as 
well  as  other  property,  over  which  the  debtor  had  at  the 
time  of  the  judgment  entered  up,  any  disposing  power 
which  he  might  exercise  for  his  own  benefit. 

Although  a  legal  title  without  any  equity  can  never  bring 
much  benefit  to  the  holder,  yet  it  frequently  happens  that 
an  equitable  title,  unless  strengthened  by  the  legal  title  or 
estate,  may  fail  partially,  or  perhaps  be  altogether  lost. 
Between  parties  who  have  equal  equities,  he  who  can  gain 
the  legal  estate  will  not  be  disturbed.  An  equity  prior  in 
point  of  time,  and  therefore  generally  to  be  preferred  to  an 
interest  of  later  date,  will  be  postponed  to  the  second,  if 
the  second  equitable  claimant,  who  obtained  his  equity 
without  notice  of  the  first,  gain  the  legal  estate. 

A  volunteer  coming  in  under  an  equitable  owner  must 
take  subject  to  all  other  equities;  but  an  assignee  for 
valuable  consideration  will  in  most  cases  hold  his  equitable 
interest  discharged  from  the  claims  of  other  incumbrancers, 
where  he  comes  in  under  another  who  has  paid  a  valu- 
able consideration  or  under  a  volunteer,  provided  he  had 
not  had  notice  of  such  liens  prior  to  the  payment  of  his 
consideration  money ;  Forth  v.  Duke  of  Norfolk,  4  Mad. 
503,  and  the  opinion  of  Mr.  Serjeant  Hill  there  cited,  1 
Fonbl.  Treat,  on  Equity,  p.  320.  This  is  the  consequence 
of  the  general  rule,  that  the  purchaser  of  an  equitable 
interest  takes  it  subject  to  all  subsisting  equities,  Ord  v. 
White,  3  Beav.  365.  This  must  however  be  taken  with 
some  Umitation.    An  equitable  owner  shall  not  be  post- 
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poned  to  the  equity  claimed  by  another,  when  that  other 
might  by  reasonable  prudence  have  made  known  his  rights, 
but  has  neglected  to  do  so,  whereby  the  subsequent  claim- 
ant has  been  misled ;  but  if  at  the  time  that  a  subsequent 
incumbrancer  lent  his  money,  or  acquired  his  equitable 
interest,  he  had  notice  of  the  other  prior  equitable  claims, 
of  course  he  must  always  stand  deferred.  Notice  deprives 
one  who  is  merely  an  equitable  owner  of  almost  every 
advantage  which  he  might  otherwise  claim. 

It  is  said  in  an  old  abridgment  (Ca.  temp.  Finch,  102) 
that ''  in  equity  a  purchaser  is  considered  as  a  person  who 
innocently,  without  fraud  or  surprise,  for  valuable  con- 
sideration, acquires  a  right  or  interest ;  and  is  therefore  so 
hr  favoured  and  protected,  that  his  title  shall  not  be 
impeached  in  equity.  No  planks  that  he  can  lay  hold  on, 
and  by  which  he  can  secure  himself  at  law,  shall  be  taken 
from  him ;  neither  shall  he  be  compelled  to  discover  any 
thing  that  will  weaken  his  title."  The  strength  gained  to 
a  party  by  having  the  legal  estate,  is  extended  not  only  to 
protect  one  who  comes  in  without  notice  and  without 
fault,  but  even  against  secret  acts,  which  no  reasonable 
diligence  on  the  part  of  a  purchaser  could  discover.  Thus 
where  afler  a  considerable  lapse  of  time,  and  many  sales 
and  purchases  made,  it  was  discovered  that  the  original 
vendor  of  a  property  had  himself  forged  a  will,  and  thereby 
gained  possession  of  an  estate  and  disposed  of  it,  equity 
would  not  relieve  the  heir  at  law  of  the  pretended  testator, 
who  had  really  died  intestate,  as  against  the  innocent  pur- 
chaser of  the  estate.  In  that  case  the  Master  of  the  Rolls 
said,  *^  I  am  of  opinion  that  the  protection  of  the  legal 
estate  is  to  be  extended  not  merely  to  cases  in  which  the 
title  of  the  purchaser  for  valuable  consideration  without 
notice  is  impeachable  by  reason  of  a  secret  act  done,  but 
also  to  cases  in  which  it  is  impeached  by  reason  of  the 
falsehood  of  a  fact  of  title  asserted  by  the  vendor,  as  those 
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under  whom  he  claims,  where  such  asserted  title  is  clothed 
with  possession,  and  the  falsehood  of  the  fact  asserted 
could  not  have  been  detected  by  reasonable  diUgenee.** 
Jbnet  V.  Pwlet,  3  M.  &  K.  681. 

Equitable  interests  were  not  liabk  to  be  ferfittted  by  a 
fine  or  reoovery  levied  or  suffered  of  such  estate^,  in  the 
same  manner  as  legal  estates  were  liable  to  fiNrfeitiiiiew 

Fines  indeed  were  of  little  avail  where  the  legal  estate 
was  outstanding,  and  though  theie  might  be  a  reeovery 
suffered  of  estates  when  the  remainders  to  be  barred  were 
equitable,  without  regard  to  the  &ot  whether  the  prior 
estates  were  equitable  or  legal,  yet  this  could  not  be  where 
the  estates  in  remainder  were  legal,  the  present  estate 
in  possession  being  only  equitable ;  for  in  such  cases  the 
legal  remainders  were  not  capable  of  being  barred.  The 
rule  in  Shelly's  case  likewise  does  not  apply  where  one 
estate  is  equitable,  and  the  other  legal,  and  this  is  a  dis* 
tinction  which  it  is  of  great  importance  to  bear  in  mind  in 
perusing  limitations  in  a  marriage  settlement,  or  an  abstract 
See  F.  C.  R.  62.  We  have  before  alluded  to  ih»  effect  of 
equitable  jointures.   Seean^«,  p.  78. 

It  is  a  general  rule,  that  there  cannot  be  degrees  of 
equity  or  secondary  equitable  estates,  accruing  one  out  of 
the  other,  or  one  after  the  other,  in  the  nature  of  a  trust  of 
a  trust.  An  instrument  by  which  any  equitable  interest 
is  transferred  passes  it  at  once  to  the  party  from  whom  the 
consideration  moves,  or  who  is  entitled  to  claim  the  benefit 
of  the  property,  and  no  attempt  to  interpose  a  trustee 
between  the  party  assigning  the  equity,  and  the  party  for 
whose  benefit  the  equitable  interest  is  actually  assigned, 
will  have  any  effect,  as  in  legal  estates  it  may  have.  Thus 
an  equitable  estate  assigned  to  A.  in  trust  for  B.  vests  every 
interest  and  right  in  B.  at  once,  and  passes  by  A.  alto- 
gether. 
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A  party  who  obtains  an  equitable  right  or  interest  in 
or  over  a  property,  sueh  for  instance  as  an  equitable  mort- 
gage with  deeds  deposited,  does  not  become  subjected 
thereby  to  the  performance  of  all  duties,  or  bound  by  all 
the  co?Cfnants  or  oblations  which  might  attach,  were  he 
the  legal  owner.  See  Mocre  v.  Ckoates^  8  Sim.  508, 
over-ruling  the  case  of  Flight  v.  Bentley,  7  Sim*  149,  a 
deciffikm  whicb  rather  surprised  the  professioD.  But  it 
seems  that  an  equitable  assignee  of  leaseholds  (one  who 
has  contracted  for  an  assignment  of  the  property)  is  liable 
to  the  covenants  and  conditions  of  the  lease,  although  he 
has  never  been  legal  owner.  Clo$e  v.  Wilberforee,  1 
Beav.  112. 

In  titles  where  a  husband  is  seised  of  an  equity  of 
redemption,  his  wife  having  formerly  joined  in  a  fine  to 
let  in  a  mortgage  against  her  jointure  or  her  dower,  it  is 
often  necessary  to  advert  to  the  mortgage  deed  to  ascertain 
whether  the  fine  divested  the  whole  interest  out  of  the 
wife,  or  whether  it  was  levied  simply  for  the  purpose  of 
the  particular  mortgage  :  if  the  latter,  the  interest  of  the 
wife  still  attaches  upon  the  equity  of  redemption  remain* 
ing  vested  in  the  husband,  and  when  a  subsequent  mort«- 
gage  or  an  absolute  sale  takes  place  (in  order  to  release 
the  claims  of  the  wife)  another  fine  was  required ;  Innes  v. 
Jackson,  16  Ves.  356 ;  1  Bligh,  104 ;  and  since  the  act  of 
3  k  4  Will.  4,  c.  74,  a  deed  according  to  that  act  acknow- 
ledged by  the  wife  will  be  necessary ;  so  where  the  wife  has 
joined  in  a  fine  for  the  purpose  merely  of  letting  in  a 
mortgage  of  her  estate  (and  the  recital  is  evidence  of  the 
intention  in  this  respect)  the  fine  will  not  (as  has  before 
been  said  in  cases  of  dower  or  of  jointure)  divest  the  wife 
of  her  entire  interest,  and  consequently  will  not  carry  the 
estate  into  a  diffisrent  channel,  so  as  to  disappoint  the  heirs 
of  the  wife  after  her  death,  even  though  the  equity  of 
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redemption  should  be  limited  to  the  husband  and  his  heirs 
only.  Innes  v.  Jackson,  16  Ves.  346;  and  1  Bligh,  104; 
Anson  v.  Lee,  4  Sim.  378 ;  Martin  v.  Mitchell,  2  J.  & 
W.  424 ;  Reeves  v.  Hicks,  2  Sim.  &  St.  408 ;  Corbett  v. 
Barker,  3  Anstr.  755 ;  Ruscombe  y.  Hare,  6  Dow,  1 ; 
Ashton  y.  Milne,  6  Sim.  369 ;  see  also  Ravald  y.  Russell, 
1  Younge,  9. 

If  howeyer  the  money  raised  by  the  husband  out  of  the 
wife's  estate  be  applied  in  discharge  of  the  wife's  debts, 
equity  will  inquire  into  the  facts,  and  giye  the  husband 
credit  for  it,  as  between  himself  and  his  wife's  estate. 
Lord  Kinnoul  v.  Money,  in  note,  3  Swanst.  202. 

The  common  inquiry  whether  there  are  any  Crown  debts 
existing  against  a  yendor,  or  whether  any  of  the  late 
owners  haye  been  accountants  or  sureties  for  accountants 
to  the  Crown,  cannot  be  dispensed  with,  where  the  estate 
sold  is  an  equitable  estate,  because  such  estates  are  equally 
liable  to  claims  of  this  description  with  legal  estates. 
Equitable  estates  in  copyholds  are  subject  to  most  of  the 
rules  affecting  legal  estates  in  copyholds;  but  in  some 
respects  the  priyileges  annexed  to  an  equitable  interest 
seem  to  be  greater  than  those  annexed  to  the  legal  interest 
as  regards  the  rights  of  the  owner;  for  the  equitable  owner 
haying  no  acknowledged  estate  on  the  Court  Rolls  is  not 
liable  to  many  legal  incidents.  He  is  not  subject  to  the 
law  of  forfeiture  or  escheat  for  treason  or  felony.  He  is 
also  allowed  to  assign,  and  might  formerly  deyise  his 
interest  in  many  cases,  without  some  formalities  which 
would  haye  been  required  from  him,  if  he  had  been  the 
legal  tenant  or  owner ;  for  instance,  where  entitled  under  a 
contract  for  yaluable  consideration  he  may  without  admit- 
tance, and  might  formerly  without  haying  made  a  surren- 
der to  the  uses  of  his  will,  (the  necessity  for  which  is  now 
abolished)  either  assign  or  deyise  his  estate.     See  1  Watk. 
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Copyholds,  102;  Wainwright  v.  Eboell,  1  Madd.  637  ;  and 
King  v.  Turnery  2  Sim.  646. 

But  the  law  on  this  subject  of  devises  of  such  interests 
is  materially  varied  by  the  1  Vict.  c.  26,  the  new  Wills 
Act. 
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CHAPTER  VIL 

TITLES  CONSIDERED  WITH  REFERENCE  TO  THE   EXTENT  OF 
OWNERSHIP  IN  THE  PROPERTY  SOLD. 


Some  titles  still  remain  to  be  considered  which  are  sub« 
jected  to  rules  connected  not  so  much  with  the  particular 
tenure  of  the  land  as  with  the  nature,  or  quality,  or 
extent  of  interest,  or  of  ownership.     Of  this  kind  are, 

1.  Estates  upon  Condition. — ^These  may  be  created  out 
of  almost  every  kind  of  property,  and  the  general  rules  of 
titles  are  appUcable  to  such  estates,  according  to  the  nature 
of  the  interest  and  the  tenure  of  the  property  subjected 
to  the  condition.  The  most  usual  estates  upon  condition 
are  mortgages  of  freehold,  copyhold,  and  leasehold  pro- 
perties, as  well  as  of  other  chattel  interests. 

Upon  the  investigation  of  a  title  to  property  sold,  which 
is  in  mortgage  at  the  time  of  sale,  almost  every  proof  is 
necessary  which  could  be  required  in  ordinary  cases,  where 
the  estate  was  independent  of  any  mortgage.  The  legal 
and  beneficial  title  prior  to  the  mortgage  transaction  is  the 
same,  and  the  equity  of  redemption  since  the  mortgage,  if 
it  has  changed  hands,  remains  to  be  traced.  But  if  the 
legal  estate  of  the  property  contracted  for,  be  outstanding 
in  the  mortgs^ee,  it  may  be  requisite  in  some  cases,  (in 
order  to  give  effect  to  the  new  covenants  of  the  mortgagor, 
who  is  to  covenant  as  vendor,)  upon  a  conveyance  made 
to  the  purchaser,  that  the  legal  estate  should  be  vested 
in  the  mortgagor  prior  to  any  conveyance  by  him ;  but  this 
point  is  often  disregarded  in  practice. 
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A  purchaser  of  an  estate  in  mortgage  is  entitled  to  no 
more  than  other  purchasers  are,  that  is  to  say,  to  a  convey- 
ance with  limited  or  qualified  covenants  only  on  the  part 
of  the  vendor.  If  however  the  purchaser  takes  the  estate 
direct  firom  the  mortgagee,  the  vendor  only  joining  to 
release  the  equity,  it  seems  clear  that  the  purchaser,  coming 
in  of  the  estate  of  the  mortgagee,  might  take  with  that 
estate  the  absolute  covenants  applying  to  the  property 
which  the  mortgagee  took  when  the  security  was  made. 
Such  absolute  covenants  in  the  case  of  a  purchase  it  is  not 
usual  for  a  vendor  to  enter  into,  and  it  therefore  seems 
reasonable  (and  this  is  the  plan  usually  ad(^ted  in  practice) 
for  the  vendor  or  mortgagor  to  join  in  the  conveyance, 
and  enter  into  timited  covenants  with  the  purchaser. 

Whether  the  interest  of  a  mortgagcMr  can  be  passed  to  a 
mortgagee  who  holds  the  estate  in  fee  by  force  of  an  agree- 
ment or  contract  without  deed,  has  sometimes  been  made 
a  question,  but  it  would  seem  clear  that  it  may  be ;  still  the 
instrument  (whatever  it  be)  used  for  this  purpose,  would 
be  subjected  to  the  ad  valorem  stamp  duty  charged  on 
conveyances,  if  it  were  intended  thereby  to  release  the 
property  absolutely  to  the  mortgagee  as  a  purchaser. 

In  titles  where  an  estate  has  been  sold  and  conveyed 
subject  to  an  existing  mortgage,  and  the  purchaser  of  the 
estate  dies,  questions  have  sometimes  arisen  between  the 
heir  or  devisee  of  the  purchaser  on  the  one  part,  and  the 
executor  or  administrator  of  the  purchaser  on  the  other 
part,  as  to  which  of  them  shall  be  liable  to  the  payment 
of  the  mortgage  money ;  but  it  now  seems  to  be  clearly 
settled  that  if  the  estate  has  been  originally  purchased 
subject  to  the  debt,  and  no  special  covenant  or  agreement 
has  been  entered  into  with  the  mortgagee  by  the  deceased 
purchaser  for  payment  of  the  mortgage  money  or  charge, 
his  heir  or  devisee  must  take  the  estate  burdened  with  the 
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debt ;  but  that  on  the  contrary,  if  the  deceased  purchaser 
has  covenanted  to  pay  the  debt,  and  made  himself  respon- 
sible to  the  mortgagee^  he  has  by  so  doing  charged  his 
personal  estate,  and  the  executor  or  administrator  of  the 
purchaser  is  bound  to  redeem  the  land  for  the  benefit  of 
the  heir  or  devisee.  Lord  Oxford  v.  Lady  Rodney,  14 
Ves.  417. 

But  as  to  the  personal  liability  of  the  heir  or  devisee  of 
a  late  deceased  owner  of  an  estate,  subject  to  a  mortgage 
debt,  where  even  the  late  owner  has  covenanted  to  pay  the 
money,  see  Evelyn  v.  Evelyn,  2  P.  Wms.  664,  and  note 
there ;  also  Scott  v.  Beacher,  5  M add.  96. 

An  express  devise  of  lands  **  subject  to  the  mortgages 
affecting  them,"  does  not,  it  is  well  known,  relieve  the 
personal  estate  of  the  testator  from  providing  for  the  pay- 
ment of  the  mortgage  debt,  according  to  the  general 
rule,  that  the  personal  estate  is  first  applicable ;  it  being 
apparent  that  the  words  above  referred  to  express  no 
more  than  what  must  always  be  by  law  implied ;  for  a  tes- 
tator could  not  possibly  devise  the  lands  otherwise  than 
subject  to  the  debt.  Astleyy,  Earl  of  TankerviUe,  3  Bro. 
C.  C.  545.  This  is  the  well-established  rule  of  law,  although 
the  reason  of  the  rule  is  perhaps  too  refined,  and  most 
persons  would  be  disposed  to  allow  that  the  general  mean- 
ing of  testators  would  have  been  better  met,  by  a  contrary 
decision. 

A  mortgage  of  an  estate  made  subsequently  to  a  will 
executed  by  the  owner  of  the  estate  is,  as  we  have  before 
stated,  only  a  revocation  pro  tanto  of  the  former  devise, 
and  this  notwithstanding  the  mortgage  be  made  by  deed 
and  fine,  unless  the  deed  contain  ulterior  limitations, 
changing  the  ownership  of  the  property ;  litner  v.  IXtner, 
cited  1  Wils.  309 ;  and  3  Atk.  742. 

Where  the  estate  mortgaged  is  sold  under  a  power  or 
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trust  comprised  in  the  deed,  it  is  important  to  observe 
under  what  terms  the  power  of  sale  or  trust  is  to  arise, 
and  particularly  whether  any  notice  is  required  to  be  given 
to  the  mortgagor  prior  to  the  sale,  and  if  so,  whether 
according  to  the  terms  of  the  deed  the  proper  notice  has 
been  given.  It  has  been  held  that  even  where  the  deed  is 
silent  as  to  notice  to  be  given  to  a  mortgagor  prior  to  a  sale 
authorized  to  be  made  for  the  security  of  a  mortgagee,  if 
the  power  or  trust  for  sale  be  vested  in  a  third  person  (as 
a  trustee)  and  not  in  the  mortgagee  himself,  notice  ought 
to  be  given  to  the  mortgagor  of  any  intended  sale,  the 
party  invested  with  the  power  of  sale  being  considered  as 
a  trustee  for  all  parties ;  but  if  the  mortgagor  has  entrusted 
the  mortgagee  himself,  with  the  exercise  of  this  power  of 
selling,  no  notice  is  requisite  unless  provided  for  by  the 
deed;  Anon.  6  Madd.  10;  of  course,  if  the  mortgagor 
concur  in  the  conveyance  under  the  power  or  trust  for  sale, 
that  is  suflGicient,  whether  notice  has  been  given  or  not. 
It  has  latterly  been  not  unfrequent  in  mortgage  deeds 
which  contain  a  power  of  sale  vested  in  the  mortgagee 
himself,  to  frame  the  power  without  stating  any  thing  as 
to  giving  notice,  so  that  a  purchaser  cannot  have  any  doubt 
or  be  put  upon  any  inquiry  whether  due  notice  has  or  has 
not  been  given ;  but  in  order  to  save  the  mortgagor  from 
the  consequences  of  a  sudden  sale,  a  covenant  is  in  such 
cases  added  on  the  part  of  the  mortgagee,  that  he  will  not 
sell  without  notice,  the  effect  of  which  arrangement  is, 
that  the  undertaking  is  personal,  and  does  not  affect  in 
any  way  the  conveyance  of  the  property,  but  it  is  some 
security  to  the  mortgagor,  that  he  shall  be  apprized  of  any 
intended  sale. 

Where  it  is  stated  by  the  abstract  that  copyholds  which 
have  been  mortgi^ed  have  been  discharged  of  the  mort- 
gage debt,  it  should  appear  that  satisfaction  has  been 
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entered  on  the  Court  Rolls.  A  release  might  be  sufficient 
to  bind  the  claims  of  the  mortgagee,  but  the  purchaser 
ought  to  take  care  that  the  mortgagee  does  not  appear  by 
the  Court  Rolls  to  retain  any  interest,  otherwise  the  pur^ 
chaser  may  incur  the  risk  of  a  charge  or  assignment,  if 
any  such  be  subsequently  made  by  the  mortgagee. 

A  mortgagee  is  not  always  admitted  on  the  Court  Rolls, 
but  if  he  has  not  been  admitted,  and  the  condition  haa 
been  broken  by  non-payment,  there  must  be  a  reHrorrender 
to  the  mortgagor  upon  the  mortgage  money  being  paid 
off,  1  Watk.  Copyholds,  120 ;  and  upon  such  re-surrender 
it  will  vest  in  him  a  new  estate  which  may  change  the 
descent,  so  as  to  carry  it  to  the  paternal  heirs,  although 
the  estate  was  inherited  exparte  matemA.  Doe  d«  Harman 
T.  Morgan,  7  T.  R.  103.  After  a  party  is  admitted  on  the 
Court  Rolls  a  release  to  him  by  deed  may  always  be 
effectually  made,  so  as  to  vest  the  absolute  property  in  the 
releasee,  or  to  bar  any  outstanding  claims  or  rights  o(  the 
releasor.  A  mortgagor  may  generally  release  to  the  mort* 
gagee  if  admitted  without  payment  of  another  fine,  unless 
the  custom  be  otherwise.  1  Watk.  Copyholds,  120.  In 
some  manors  (as  for  instance  in  the  manor  of  Wem  in 
Shropshire)  no  fine  is  payable  upon  a  conditional  surren«> 
der  or  admittance  of  a  mortgagee,  and  there  not  being 
any  fine  commonly  payable  upon  a  release  to  a  tenant,  it 
would  seem  that  a  purchase  made  in  this  mode  may  be 
the  means  of  escaping  from  payment  of  any  fine  what* 
ever.  If  however  it  could  be  proved,  that  such  a  proceed- 
ing was  adopted  with  the  intention  originally  of  vesting 
the  estate  absolutely  in  the  mortgagee,  or  surrenderee  as  a 
purchaser,  and  to  avoid  payment  of  a  fine  to  the  lord,  it 
might  be  a  question  whether  such  a  practice  would  not  be 
looked  upon  as  a  fraud  on  the  lord's  rights. 

Estates  by  statute   merchant,   staple,  judgment,    and 
elegit  are  all  estates  held  upon  condition.     Such  estates 
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are  frequently,  when  satisfied,  got  in  by  purchasers,  mort- 
gagees and  others,  and  are  conveyed  or  assigneed  to 
trustees  to  protect  fix>m  subsequent  incumbrances,  in  the 
same  manner  and  with  the  same  objects  as  old  satisfied 
terms  of  years  are  generally  assigned. 

Where  property  is  held  under  an  elegit,  it  should  be 
seen  that  not  more  than  a  moiety  of  the  estate  was  extended 
under  the  execution,  if  prior  to  the  1  &  2  Vict.  c.  110, 
unless  indeed  two  judgments  and  executions  under  them 
issued  on  the  same  day,  in  which  case  it  has  been  said 
that  the  whole  land  might  be  taken ;  under  sect  11  of  the 
above-mentioned  act  the  judgment  creditor  may  now  seize 
the  whole  of  the  lands  of  the  debtor. 

Estates  held  by  entireties.— In  these  estates  the  tenants 
must  be  husband  and  wife  at  the  time  when  the  gift  takes 
effect,  and  they  may  either  be  in  fee,  in  tail,  for  life  or 
years,  or  other  chattel  interest.  A  distinction  must  be 
made  between  this  estate  and  the  case  of  a  joint  tenancy, 
or  tenancy  in  common,  both  of  which  estates  may  exist 
between  husband  and  wife.  Thus  an  estate  to  two  before 
they  intermarry  makes  them,  even  after  marriage,  joint 
tenants  or  tenants  in  common.  2  Cruise  Dig.  944;  1 
Inst  187,  b. 

It  should  be  seen  that  the  wife  has  joined  in  convey* 
ances,  leases,  or  charges,  where  freehold  estates  are  held 
by  entireties,  otherwise  the  wife  surviving  will  not  be 
bound;  but  the  husband  alone  might  formerly,  prior  to  the 
3.  &  4.  Will.  4,  c.  74,  make  a  good  tenant  to  the  precipe  for 
suffering  a  recovery,  and  it  seems  that  he  alone  may  assign 
a  term  or  other  chattel  real,  whether  possessed  thereof  as 
joint  tenant,  or  as  one  of  the  tenants  by  entireties  (a). 

(a)  Grute  ▼.  Loeroft,  Cro.  £liz.  287;  and  see  2  Prest  Ab.  57;  but  the 
aboTe  caM  there  cited  ia  support  of  the  general  proposition  in  the  text,  is  one  of 
joint  tenancy,  and  not  of  tenancy  by  entireties.  But  see  Haltt  y.P$tit,  Plow.  253. 
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Where  husband  and  wife  are  tenants  by  entireties,  and 
fines  or  recoveries  have  been  levied  or  suffered  by  husband 
and  wife  jointly,  of  course  they  may  make  a  good  title  to 
the  whole  estate.  If  levied  or  suffered  by  dther  the 
husband  or  wife  alone  of  a  moiety,  where  the  estate  has 
been  held  in  moieties,  that  is  to  say,  where  they  are  joint 
tenants  or  tenants  in  common  in  tail,  the  entail  in  the 
moiety  of  that  one  of  them  only  will  be  barred.  Marquis 
of  Winchester's  case,  3  Rep.  1  ;  Baker  v.  WWiSy  Cro. 
Car.  476;  1  Inst.  187.  But  if  a  fine  has  been  levied  of 
the  whole  estate  by  husband  or  wife  alone,  they  being 
joint  tenants  or  tenants  by  entireties  in  tail,  the  estate  tail 
in  the  whole  will  be  barred,  but  the  estate  or  interest  of 
the  tenant  who  did  not  join  in  the  fine  will  continue  only 
as  nothing  more  than  an  estate  for  life;  although  some- 
times it  is  termed  in  the  books  an  estate  tail,  while  it  has 
not  the  qualities  of  an  estate  tail.  Baker  v.  WUliSy  supra^ 
which  case  is  more  fully  reported  as  Beaumanfs  case, 
9  Rep.  138. 

If,  however,  one  of  the  tenants  by  entireties  for  an 
estate  tail  has  alone  suffered  a  recovery  of  the  estate  or 
any  part  thereof,  neither  the  issue  in  tail  nor  the  estate  of 
the  other  parent  or  tenant  by  entirety,  will  be  affected  by 
such  a  recovery,  even  although  the  tenant  suffering  the 
recovery  should  survive  the  other  tenant.  Owen  v.  Morgan, 
cited  in  3  Rep.  6  a;  Baker  v.  Willis^  Cro.  Car.  476 ; 
Beaumont 8  case,  9  Rep.  138 ;  Erringtoti  v.  JBrrington, 
2  Bulst.  42.  So  that  if  there  be  an  estate  limited  to  hus- 
band and  wife  and  to  the  heirs  of  their  two  bodies,  a 
recovery  by  the  husband  alone  by  reason  of  the  estate 
being  held  by  entireties,  will  not  bai*  the  estate  tail  or  the 
wife's  interest  in  any  part.  See  the  authorities  above, 
particularly  Ou>en  v.  Morgan,  cited  3  Rep.  6  a,  6,  6  ; 
but  if  after  the  estate  to  husband  and  wife  the  remainder 
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had  been  to  the  heirs  of  the  body  of  the  husband,  a  fine 
or  recovery  levied  or  suffered  by  the  husband  alone  would 
be  a  good  bar  to  the  estate  tail  of  the  husband,  and  suffi- 
cient to  pass  the  whole  fee,  subject  to  the  wife's  life 
estate  in  case  of  her  surviving  her  husband.  Shep.  Touch* 
p.  46;  and  see  Vin.  Abr.  Baron  and  Feme,  E.  a.  9. 

These  cases  are  evidently  quite  different  from  the  com- 
mon case  arising  under  settlements,  where  the  estate  is 
limited  to  one  parent  for  life,  then  to  the  other  for  life, 
with  remainder  to  the  heirs  of  the  body  of  the  husband  or 
of  the  wife.  In  such  cases,  the  tenant  to  the  prsecipe  is  or 
ought  to  be  made  by  the  one  possessed  of  the  estate  for 
life,  and  the  party  in  whom  the  estate  tail  vests  in  re- 
mainder ought  to  be  vouched,  whereby  the  fee  is  gained. 
In  some  of  these  cases,  where  the  entail  is  not  barred,  it 
may  be  prudent  to  see  how  far  the  heirs  may  be  bound  by 
estoppel.  Estates  in  joint  tenancy,  tenancy  in  common 
and  coparcenary,  must  have  such  a  foundation  or  com- 
mencement of  title  shown  as  we  have  before  observed  at 
p.  28. 

Joint  tenancy  bemg  in  former  times  better  adapted  to 
keep  up  the  system  of  military  tenures  than  tenancy  in 
common,  that  tenure  is  more  favoured  by  the  common  law, 
while  Courts  of  Equity  are  now  more  inclined  to  favour 
the  construction  out  of  which  arise  tenancies  in  common, 
as  being  the  more  convenient,  as  well  as  the  more  equita- 
ble rule  of  disposition  of  property.  Hence  the  same  words 
which  in  a  conveyance  operating  under  the  Statute  of  Uses 
wiU  create  a  tenancy  in  common,  such  as  '*  equally  to  be 
divided,"  will  not  in  a  conveyance  operating  at  the  com- 
OQon  law  have  that  effect,  at  least  such  has  hitherto  been 
the  established  rule  of  construction.  See  GoodHtU  d. 
Hood  V.  Stokes,  1  Wils.  341 ;  Stmes  v.  Heurtleyy  1  Ves. 
166;  also  Rigdm  v.  Valtier,  2  Ves.  257,  where  Lord 
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Hardwicke  says,  that  although  deeds  to  uses  must  be  con- 
strued like  common  law  conyeyances  as  to  words  of  ihni- 
tation,  yet  he  saw  no  harm  in  giving  greater  latitude  to 
words  of  regulation  or  modification  of  the  estate,  such  as 
the  words  '^  equally  to  be  divided."  See  SiraiUm  v.  Be$ty 
2  Bro.  C.  C.  233. 

Whether  in  a  surrender  of  copyholds,  which  is  usually 
resided  as  a  common-law  conveyance,  Idle  v*    Cook, 

1  P.  Wms.  70,  the  words  **  equally  to  be  divided,"  are  to 
be  extended  to  confer  an  estate  in  joint  tenancy  or  a  te- 
nancy in  common,  seems  doubtful;  but  it  is  apprehended 
that  since  the  decision  in  FiiAer  v.  Wiggy  1  P.  Wms.  14, 
S.  C.  1  Lord  Raymond,  622,  and  the  increasing  liberality 
of  the  Courts,  the  same  construction  would  be  put  upon 
those  words  as  is  put  upon  them  in  a  conveyance  under 
the  statute  of  uses,  or  in  a  will,  in  which  they  would  de- 
cidedly confer  a  tenancy  in  common.  See  Rigdenx.  FaUttfr, 

2  Yes.  252;  1  Sand.  Uses,  126;  and  the  cases  there  cited. 
Estates  vested  in  trustees  for  sale  are  almost  invariably 

held  in  joint  tenancy,  and  doubts  formerly  occurred  as  to 
the  vaUdity  of  a  conveyance  taken  from  several  trustees 
possessed  of  an  estate  in  joint  tenancy  under  a  limitation, 
or  a  devise  to  them  and  the  heirs  of  the  survivor,  on 
the  ground  that  the  fee  was  in  contingency  and  could  not 
be  conveyed.  Much  has  been  said  and  written  upon  this 
subject,  but  it  is  here  sufficient  to  remark,  that  all  doubts 
as  to  such  a  conveyance  are  now  considered  groundless, 
and  that  a  common  conveyance  by  lease  and  release  from 
trustees  under  such  circumstances  without  a  fine,  or  a 
deed  equivalent  to  a  fine,  may  be  and  always  is  accepted 
in  practice.  Vick  v.  Edwardsj  3  P.  Wms.  372;  Butl.  Co, 
Litt.  191,  a.  n.  1 ;  Fea.  C.  R.  367;  and  Butl.  note  there. 
See  further  as  to  the  powers  of  trustees,  Chap.  XI. 
Where  several  are  interested  in  a  sum  of  money  or 
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other  personalty,  upon  the  death  of  one,  the  sunrivors 
become  at  law  entitled,  but  in  equity  the  represen- 
tatiyes  of  those  deceased  are  deemed  to  be  interested 
in  the  proportionate  part  to  which  the  deceased  would 
have  been  entitled,  unless  the  contrary  has  been  expressly 
stipulated  by  deed  or  agreement; — and  such  repesentatives 
are  necessary  parties  to  give  effectual  discharges  or  receipts 
for  the  money  when  paid  off.  This  rule  gives  rise  to  the 
dauM  frequmtly  introduced  into  mortgage  deeds,  that 
the  money  lent  is  adranced  out  of  or  upon  a  joint  account, 
and  shall  belong  to  the  sunrironi  only  of  the  parties  mak** 
ing  the  advance. 

Estates  in  co^paroenary  differ  from  estates  in  joint  te« 
nancy  and  temmcy  in  common,  although  they  partake  of 
some  of  the  qualities  of  each.  One  of  the  peculiarities 
attending  these  estates  is,  that  on  a  partition  an  implied 
Qondition  of  re-entry  and  warranty  is  annexed  by  law  to 
the  estate  of  each  co*parcener  as  to  the  share  or  estate  of 
the  others,  so  that  upon  the  eviction  of  any  one,  she  or  he 
may  rither  enter  and  defeat  the  whole  partition,  or  may 
claim  a  contribution  against  the  others  for  their  share  of 
the  loss  sustained.  1  Inst.  173|  b.  The  feoffee  or  gran- 
tee, however,  of  a  co-parcener  who  has  aliened  cannot 
take  advantage  of  this  implied  warranty  or  condition, 
although  other  co-parceners  may  still  take  advantage  of  the 
warranty  as  against  the  feoffee  or  grantee  in  possession. 

This  implied  warranty  does  not  arise  upon  partitions 
between  tenants  in  common  and  joint  tenants,  but  it  is 
usual  in  such  cases  to  insist  on  mutual  covenants  for  title. 


1.2 


(    148    ) 


CHAPTER  VIII. 

CASES  IN  WHICH  DOUBLE  TITLES  ARE  REQUIRED. 


In  many  abstracts,  particularly  where  exchanges,  partitioiis, 
enfranchisements,  and  allotments  come  in  question,  double 
titles  are  required  to  be  shown,  (that  is  to  say)  in 
exchanges,  partitions,  and  allotments,  not  only  the  title  to 
the  particular  land  which  is  the  subject  of  alienation,  but 
likewise  the  title  to  the  land  for  which  the  particular  pro- 
perty was  given  in  exchange,  or  of  which  it  formed  a  part, 
or  in  respect  of  which  it  was  allotted,  is  necessary  to  be 
inspected.  In  cases  of  enfranchisement,  not  only  the 
copyhold  title  of  the  tenant,  but  the  title  of  the  lord  .of 
the  manor  is  to  be  investigated,  in  order  that  it  may  be 
seen  that  he  was  authorized  to  enfranchise  the  property. 

Difficulties  have  occurred  in  cases  where  either  the  lord 
or  the  tenant  have  not  the  fee  in  their  several  estates,  that 
is  to  say,  the  lord  the  fee  simple,  and  the  tenant  the  fee, 
according  to  the  custom  of  the  manor.  No  valid  enfran- 
chisement can  of  course  be  made  where  either  party  has 
not  the  control  over  their  respective  estates. 

An  alteration  or  enlargement  of  the  estate  of  a  tenant 
in  tail  may  be  effected  by  the  act  of  enfrancliisement, 
so  far  as  the  issue  of  the  tenant  are  concerned.  Doe  d. 
Newby  v.  Jackson^  1  B.  &  C.  457 ;  1  Watk.  Copyholds, 
178,  365;  Roe  v.  BriggSj  16  East,  411.  But  generally 
speaking  there  must  be  a  similarity  of  interest  or  quality 
in  both  estates,  in  the  estate  of  the  lord  and  in  the  estate 
of  the  tenant,  to  perfect  an  enfranchisement.     A  l^al 
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freehold  and  an  equitable  estate  tail  in  copyholds  will  not 
mei^  the  entail.     Merest  y.  James,  6  Madd.  118. 

A  great  alteration  has  recently  taken  place  in  this  branch 
of  the  law  by  the  act  of  4  &  5  Vict.  c.  35,  for  commuting 
certain  manorial  rights,  and  facilitating  the  enfranchise- 
ment of  copyhold  or  customary  lands,  and  for  the  im- 
proyement  of  such  tenure.  The  statute  is  a  yery  long  one, 
and  hitherto  it  has  not  been  much  acted  under ;  but  it 
may  become  of  more  practical  importance,  and  therefore 
the  leading  proyisions  of  it  are  set  forth  in  the  appendix, 
with  the  clauses  of  another  bill  on  this  subject  now  under 
consideration. 

In  cases  of  exchange  or  partition  of  leaseholds,  the 
lessor^s  title  ought  to  be  inspected  by  the  purchaser,  except 
in  some  special  cases,  as  well  as  the  title  to  the  term. 

In  titles  where  lands  giyen  in  exchange  haye  been 
aliened  by  the  party  to  whom  originally  they  were  so 
giyen,  it  seems  unnecessary  to  produce  the  title  to  those 
lands,  upon  the  sale  of  the  other  lands  taken  in  exchange 
for  those  first  mentioned ;  because,  according  to  Bustard! s 
case,  4  Co.  Rep.  121,  the  warranty  runs  only  to  the  parties 
to  the  exchange  and  their  heirs,  and  not  to  the  alienees 
or  assigns  of  those  parties,  or  of  those  lands.  There- 
fore a  purchaser  from  a  party  to  the  exchange  of  the  lands 
taken  by  him,  could  neyer  enter  and  ayoid  the  exchange, 
so  as  to  regain  the  lands  giyen  in  exchange  by  such  first- 
named  party.  But  neyertheless  the  aUenee  or  assignee  of 
one  party  is  liable  to  be  entered  upon  and  eyicted  by  the 
actual  party  to  the  exchange,  in  case  such  actual  party 
himself  be  eyicted ;  and  if  both  parties  to  the  exchange 
haye  aliened,  there  is  an  end  altogether  to  the  right  of 
entry  and  eyiction  under  the  exchange.  If  either  party  to 
the  exchange  be  eyicted  of  a  part  only,  he  may  either 
defeat  the  whole  exchange,  or  he  may  recoyer  an  equal 
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value  of  the  exchanged  lands,  the  ecmdition  (as  it  ia 
expressed)  being  entire,  extending  to  all,  but  the  warranty 
may  severally  extend  to  part.  4  Go.  R.  12L  Tins  is  the 
rule  as  to  exchanges  at  the  common  law.  But  Botirith- 
standing  the  above  statement,  that  an  implied  warranty 
upon  an  exchange  does  not  extend  beyond  the  parties  lo 
the  exchange  and  their  heirs,  and  never  to  tho  asaigiis, 
this  rule  cannot  apply  to  deeds  or  acts  of  parliament  by 
which  an  exchange  is  authorized  and  effected,  and  where 
the  usual  clause  providing  against  evietion  is  inseited,  and 
in  which  the  assigns  are  specially  named.  Under  such 
a  clause  the  advanti^es  of  re-entry  will  ^ctend  to  the 
assigns  generally,  and  therefore  notwithstanding  ahenation, 
the  title  to  the  lands  which  have  been  given  in  exdumge 
as  well  as  the  title  to  the  lands  which  are  ofl^red  ibr  saley 
must  in  such  <»ses  be  produced. 

In  cases  of  partition  the  rule  is  nearly  similar,  exc^>t 
that  in  the  event  of  eviction  of  one  eo-pareener  or  co* 
tenant  jErom  any  part,  the  co-parcener  or  co-tenant  evicted 
does  not  recover  the  whole  value  of  the  loss  from  the 
others,  but  only  the  proportion  of  the  loss  wUdk  the 
others  are  bound  to  bear.  Upon  a  partition  it  is  generally 
considered  requisite,  that  the  title  should  show  the  rights 
of  the  parties  at  the  time  of  the  partition,  as  well  as  the 
actual  partition  made,  in  order  to  prove  that  the  partition 
as  represented  was  properly  made  of  the  lands  in  ques^n ; 
for  it  was  formerly  held  that  the  mere  receipt  of  the  rents 
by  one  tenant  in  common  of  the  share  of  another  tenant 
for  any  length  of  time,  is  no  bar  to  the  claim  of  such 
other  co-tenant.  There  ought,  according  to  the  old  law, 
in  order  to  give  a  title  by  adverse  possession,  to  be  an 
actual  ouster  or  disseisin.  See  Fairdahn  v.  ShackhUm^ 
6  Burrows,  2604 ;  Story  v.  Lord  Windsor  and  others,  2 
Atk.  632 ;  and  JDoe  v.  Sube,  ZB.kC.  7S7.     But  now 
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by  the  statute  3  &  4  Will.  4,  c  27,  8.  12,  it  is  provided 
'^  that  when  any  one  or  more  of  the  several  persons  en- 
titled to  any  hmd  or  rent  as  co-parceners,  joint  tenants, 
or  tenants  in  common,  shall  have  been  in  possession  or 
recQq>t  cS  the  entirety,  or  more  than  his  undivided  share  of 
such  land,  or  of  the  profits  thereof,  or  of  such  rent  for  his 
or  their  benefit,  or  for  the  benefit  of  any  persons  other 
than  the  persons  entitled  to  the  other  shares  of  the  same 
land  or  rent,  sach  possession  or  receipt  shall  not  be  deemed 
to  have  been  the  possession  or  receipt  of  or  by  such  last- 
mentioiied  penon  or  persons  or  any  of  them." 

Where  exchanges  of  glebe  lands  have  taken  place,  a 
very  troublesome  inquiry  is  imposed  upon  the  purchaser. 
The  act  und^  which  such  exchanges  are  authorized  is  the 
66  Gieo*  3,  e.  147,  amended  and  altered  1^  several  other 
acts,  vix.,  1  Gkeo.  4,  c.  6 1  6  Geo.  4,  c.  8 ;  and  7  Geo.  4, 
c»  66,  by  which  it  is  required,  that  the  transaction  be 
effiected  by  deed  indented.  That  all  deeds,  maps,  and 
vafaiations  be  registered  with  the  register  of  the  diocese 
or  peeuUar  within  twelve  months  from  the  date.  That  the 
exehange  be  made  with  the  consent  of  the  patron  and 
bishop  of  the  diocese,  who  are  to  be  made  parties  to  and 
to  s^  and  seal  the  deeds  before  the  execution  by  the 
parson,  which  is  required  to  be  stated  in  the  attestation, 
that  attestation  being  made  by  two  persons.  It  is  like- 
wise required  that  the  lands  taken  be  of  greater  value 
than  those  given  in  exchange  (except  in  certain  cases), 
and  that  the  lands  so  to  be  taken  be  of  fi^ehold  tenure, 
or  oopybold  of  inheritance,  or  toft  hves,  and  that  no  copy- 
holds be  exchanged  without  the  assent  of  the  lord  of  the 
manor*  That  three  calendar  months'  notice  of  the  in- 
tnsded  exefaaage  be  givm  for  three  succesave  weeks  in 
newspapers  of  each  county,  where  the  prraaises  to  be 
jfimm  and  taken  are  situate;  and  that  the  hke  notices  be 
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affixed  on  the  church-door  of  each  parish  three  snccessiTe 
Sundays  shortly  before  the  commencement  of  the  sendee 
on  each  Sunday.  That  a  sunrey  and  valuation  by  some 
person  approved  of  by  the  patron,  bishop,  and  incumbent 
upon  oathy  be  made  prior  to  every  such  exchange,  as  to 
the  value  of  the  glebe  lands,  and  as  to  the  value  of  the 
premises  to  be  taken  in  exchange,  specifying  the  timber, 
mines,  and  other  advantages  affecting  the  same.  That  the 
bishop  issue  a  commission  under  his  hand  and  seal  to  not 
fewer  than  six  persons,  three  being  beneficed  clergymen, 
resident  in  the  neighbourhood,  and  one  being  a  barrister 
of  three  years'  standing,  named  by  the  senior  judge  in  the 
last  commission  of  Nisi  Prius  for  the  county.  That  such 
commission  be  returned,  signed  by  a  majority  of  the  com- 
missioners, three  being  clergymen,  or  two  being  cleigymen 
and  one  a  barrister,  after  an  actual  inspection  made  of  the 
premises,  with  a  certificate  that  the  exchange  is  proper  to 
be  made  and  is  advantageous;  and  the  commissions  and 
returns  directed  by  the  act  are  to  be  registered  in  like 
manner  as  is  above-mentioned  with  respect  to  the  deeds, 
maps,  and  valuations ;  all  of  this  is  required  to  be  proved 
by  affidavits,  certificates,  and  other  satisfactory  evidence. 
The  provisions  of  the  act  likewise  extend  to  purchasers 
and  mortgages  to  be  made  by  the  parson,  vicar,  or  other 
incumbent. 

In  an  exchange  under  this  act,  the  incumbent  is  not  to 
be  evicted  by  any  defect  of  title  to  the  lands  which  he 
takes,  but  the  lands  which  he  gives  in  exchange  are  to  be 
answerable  to  the  party  who  would  otherwise  claim  title 
to  the  lands  taken  by  such  incumbent*  It  follows  from 
this,  that  although  a  double  title  cannot  be  requisite  as  to 
the  property  taheuy  the  land  given  by  the  incumbent  must 
be  clogged  with  the  double  title. 

Under  the  act  for  exchanges  of  conmion  field  land| 


DOUBLE  TITLB8  ABB  RBQTTIBBD.  163 

4  k  5  Will.  4,  c.  30,  some  evidence  appears  to  be  neces- 
sary in  case  of  an  exchange  made  by  a  party  haying  a 
less  estate  than  a  fee  simple  in  the  land,  that  the  value  of 
the  property  received  in  exchange  was  equivalent,  or  made 
equivalent  by  a  payment  in  money,  to  that  given  in 
exchange  from  the  common  field  land. 

Where  copyholds  are  the  subject  of  exchange,  the  deed 
of  exchange  ia  to  be  entered  upon  the  rolls.  A  draft  of  the 
deed  is  to  be  deposited  with  the  clerk  of  the  peace,  and 
notice  thereof  advertized  in  some  newspaper  of  the  county ; 
which  draft  deed  is  to  be  laid  before  the  senior  judge  of 
Nisi  Prius,  who  is  to  appoint  a  barrister  to  consider  the 
inft  deed,  and  statement  of  objection  thereto  (if  any), 
and  to  certify  his  opinion  as  to  the  same,  and  such  certi- 
ficate with  the  draft  laid  before  the  judge  of  assizes  is  to 
be  confirmed  or  annulled  by  him.  That  act  directs  that 
the  old  title  shall  be  communicated  to  the  new  lands  taken 
in  exchange  by  each  party,  and  no  eviction  is  to  be  allowed 
as  between  the  parties  to  the  exchange.  - 

In  titles  where  allotments  under  inclosure  awards  form 
part  of  the  subject  of  investigation,  difficulties  often  arise 
from  one  allotment  having  been  injudiciously  made  in 
respect  of  various  estates  held  under  different  tities.  In 
such  cases  the  title  to  the  allotted  lands  cannot  be  con- 
sidered marketable  or  secure  unless  the  titles  of  the  several 
estates  in  respect  of  which  the  allotment  has  been  made 
are  shown  and  proved  to  be  perfect. 

This  subject  will  be  further  alluded  to  in  the  next 
chapter. 

Whether  upon  the  sale  of  an  annuity  charged  on  real 
estate,  the  vendor  must  show  a  title  to  the  estate  as  well 
as  to  the  annuity  charged  on  it,  as  we  have  before  stated, 
18  doubtful.    Radeliffe  v.  Warrington^  12  Ves.  326. 


(  iw  > 


CHAPTER  IX. 

TITLB8  DERIVED  UMDXE  8PSCIAI.  ACTl  OF  FABLUJIBirr, 
A3X1>  UKDEB  THB  COURT  OF  CHAlVOnT. 


Thsrb  are  Bome  other  titles  derived  under  or  doeely  coa* 
Bected  with  particular  acts  of  parliament^  involving  evi- 
dence of  a  peculiar  deecription^  which  may  be  here  refened 
to.  Thus  the  titles  derived  under  indoeure  acts,  to  whkh 
allusion  has  been  made,  as  involving  douUe  tilkB,  some- 
times contain  other  peculiarities. 

Under  inclosure  acts,  where  allotmenta  have  been  made 
to  an  individual  in  req)ect  of  a  particular  property^  the 
title  to  that  property  should  be  shown^  and  if  the  allot- 
ment be  made  in  respect  of  all  his  lands  (which  is,  as  we 
have  said,  attmded  with  great  inconveniences),  some  evi- 
dence should  be  produced  of  what  constituted  the  kadn 
of  the  party  to  whom  the  allotment  was  made  at  thai 
particular  time ;  for  this  purpose  the  claims  deliveied  ift 
to  the  commissicHier,  pursuant  to  the  Qeneral  Inclosure 
Act,  or  attested  copies  from  thcm^  are  the  best  and  usual 
evidence.  See  Dot  d.  Waimm  v.  Jejfmom^  2  Bing.  21ft. 
These  are  not  always  easily  obtained,  and  tharefare  re- 
course is  often  had  to  secondary  evidence^  by  means  of 
declarations  of  living  persons,  under  the  AboUtion  of 
Oaths  Act 

Where  allotments  have  been  made  in  general  terms 
to  an  individual  in  respect  of  all  his  estates^  not  only 
must  all  the  titles  on  the  produdvm  of  them  a^ipeat  to 
be  perfect,  but  the  estates  in  respect  of  which  the  allot- 
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ofteata  haTo  heeii  made  must  aU  appear  to  be  subject  to 
aiBiilar  or  nearly  Bimilar  limitatioiiB*  If  the  title  to  any 
oiae  of  the  estates  jHroye  defective,  the  title  to  the  lands 
alloHed  by  the  award  in  re&peet  of  all  the  estates  can- 
not be  eonsideied  marketable;  for  being  allotted  indis* 
eriminatftlyy  the  whole  must  stand  or  fiiU  together.  And 
if  the  ulterior  Kmitationa  of  the  aeyeral  titles  in  respect  of 
which  the  allotments  are  made  are  difiJMnwt,  it  is  impo»- 
siUe  to  say  which  pertieular  limitations  shall  be  applicable 
to  any  part  of  the  ^ole  allotted  lands ;  and  therefore  it 
beoomes  also  impossible  to  say  how  mneh  shall  be  go- 
ipomed  by  the  limitations  cf  one  title^  and  how  much  by 
those  of  another;  and  either  of  those  eiienmstances  of 
cewrse  creates  an  uncoiainty  of  title  aa  to  the  allotment^ 
rendering  it  unmarketable,  in  modem  indosure  acts,  in 
order  to  obviate  the  above  difficulty,  a  clause  is  frequently 
introduced  whereby  the  eommisskmers  are  empowered,  in 
cases  where  lands  held  by  di0iM^»it  tenurea  or  undor  dif- 
ferent titles  have  been  omitted  to  be  distinguished  by  the 
award,  to  execute  a  deed  or  instrument  for  distinguishing 
and  setting  out  the  lands  held  by  diiierent  tenures  or 
under  diflerent  titles ;  and"every  such  deed  is  usually  «&- 
rolled  with  the  award,  and  the  same  extracts  or  evidence 
are  usually  giv^ci  in  evidence  of  the  deed,  aa  are  given  of 
the  award.  In  some  cases  the  Court  of  Chancery,  in  the 
absence  of  such  a  provisicm,  has  allowed  a  reference  to 
the  Master  to  apportion  the  allotments  made.  See  iTin^ 
V.  M^atfyy  9  Sim.  k  S«.  579.  If  any  of  the  lands  in 
respect  of  which  the  allotm^fit  is  made  have  been  ap- 
proved by  the  owner  previously  to  the  inclosure,  such 
lands  do  not  dmw  after  them  any  right  to  an  allolment  of 
the  waste;  Oodb.  97;  6  lib.  Ass.  pi.  3;  and  the  title  to 
the  aNotment,  if  any,  is  consequently  invahd.  When  an 
exchange  takes  place  under  Aese  acts,  it  is  simpty  an  ex- 
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change  of  land  for  land,  the  titles  of  the  several  proprietors 
remain  the  same,  and  are  applicable  to  the  substitated 
estates  instead  of  applying  to  the  original  properties*  see 
1  P.  Abs.  161 ;  consequently  upon  the  sale  of  an  estate 
received  in  exchange  under  the  authority  of  inclosore 
acts,  it  is  not  in  general  necessary  or  usual  in  practice  to 
adduce  the  title  to  the  lands  given  in  exchange,  as  it  is  in 
cases  of  exchanges  made  at  the  common  law. 

By  sect.  30  of  the  General  Inclosure  Act,  power  is  given 
to  tenants  in  tail,  tenants  for  life,  or  others  having  partial 
interests,  and  likewise  to  guardians  and  others  on  behalf  of 
certain  incapaciteted  persons,  to  charge  the  lands  allotted 
with  the  expenses  of  the  inclosure,  and  to  mortgage  the 
same  for  any  term  of  years ;  or  if  the  party  in  possession 
liable  to  be  charged  with  the  expenses  or  a  share  of  the 
expenses  of  the  inclosure,  chooses  to  pay  the  same,  the 
conmussioners  are  authorized  by  deed  attested  by  two 
witnesses  to  charge  or  mortage  the  land  to  such  person 
for  any  term  of  years  for  that  sum,  with  interest.  These 
terms  of  years,  it  seems,  take  precedence  of  other  estates 
created  out  of  the  same  land,  aflFecting  property  in  the 
same  manner  as  powers  under  'settlements  are  frequently 
held  to  precede,  and  thus  to  overreach,  other  subsisting 
estates.  See  sect  30  of  the  41  Geo.  3,  c.  109,  and  1  Pr. 
Abst.  166. 

Where  lands  are  allotted  in  respect  of  copyholds,  the 
allotments  being  declared  to  be  of  copyhold  tenure,  an 
admittance  generally  becomes  necessary,  in  conformity 
with  the  terms  of  the  local  act,  and  this  is  sometimes 
necessary  when  exchanges  have  been  made  between  dif- 
ferent persons  by  authority  of  the  commissioners  under  the 
act.     1  Watk.  on  Copyholds,  by  Coventry,  428. 

By  the  local  act  it  is  usually  declared,  that  allotments 
shall  be  of  the  same  tenure,  and  held  subject  to  the  same 
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rents  and  covenants  (if  any)  as  the  original  lands;  and  it 
is  also  declared,  that  the  property  allotted  shall  be  subject 
to  the  same  uses  and  trusts  as  the  original  lands.  Where 
the  act  is  silent  as  to  the  tenure  of  the  allotments  to  be 
made,  it  has  been  held  that  allotments  in  respect  of  copy- 
hold lands  must  be  considered  to  be  freehold.  See  ReveU 
y.  JoddreUj  2  T.  R.  424 ;  Doe  v.  Daoidsm,  2  M.  &  S.  176. 
Power  is  generally  given  by  the  local  act  for  parties 
entitled  to  allotments,  to  sell  and  dispose  of  their  allot- 
ments before  the  award  is  made;  and  wills  and  settle- 
ments are  usually  declared  not  to  be  affected  by  allotments 
made  imder  the  act,  the  allotted  lands  following  the  limi- 
tations of  the  original  lands.  What  effect  the  award  and 
the  allotment  made  under  it  have  upon  the  will  of  a  pro- 
prietor who,  between  the  time  of  the  local  act  of  parliament 
being  passed  and  the  execution  of  the  award,  has  devised 
the  lands  in  respect  of  which  the  allotment  is  made,  has 
been  sometimes  canvassed.  See  Gov.  on  Incl.  Awards. 
Where  an  allotment  was  set  out,  and  then  the  party  en- 
titled to  it  executed  a  conveyance,  which  in  terms  com- 
prised the  new  allotment,  it  was  held  to  pass  by  that 
conveyance,  although  the  commissioner  had  not  executed 
the  award.  Doe  d.  Dixon  v.  Willisy  6  Bing.  441.  And 
although  the  General  Inclosure  Act  (the  41  Geo.  3,  c.  109) 
states,  that  the  title  is  not  complete  until  the  execution 
and  proclamation  of  the  award  of  the  commissioners,  yet 
the  local  act  may  vary  the  general  act,  and  vest  the  pro- 
perty in  the  allottee  before  the  award  is  executed.  And 
the  local  act  often  contains  a  clause,  that  a  will  shall 
operate  upon  allotments  before  actually  awarded.  It  may 
therefore  sometimes  be  important  to  inquire  what  are  the 
clauses  in  this  behalf  contained  in  the  local  act,  and  also 
the  time  when  the  lands  were  allotted,  although  no  award 
is  executed.    See  Doe  d.  Harris  v.  Saunders,  1  N.  &  P. 
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119|  which  shows  thftt  the  allottees  may  have  the  legal 
estate  Tested  in  them  before  the  award  is  executed. 

The  substitation  made  by  the  award  is  a  corporeal  for 
an  incorporeal  hereditament,  and  this  has  been  thought 
such  a  change  of  interest  as  should  operate  as  a  retoca* 
tion  of  a  prior  devise^  unless  warranted  by  the  terms  of 
the  local  act. 

But  it  seems  clear  that  since  the  late  WUls  Act,  1  &  2 
Vict.  c.  26|  if  a  will  be  made  after  allotments  are  set  oat 
under  the  common  clause  in  indosure  acts>  and  the  tes- 
tator die  either  before  or  after  the  award  is  executed,  the 
allotments  as  set  out  by  the  award  will  pass  to  the  d^ 
▼isee.  In  cases  of  allotments  exchanged  between  diffbrent 
proprietors  by  authority  of  the  commissioner  under  the 
act,  if  the  testator  die  before  the  award  made,  the  will 
takes  effect  as  if  there  had  been  no  exchange  oontem«> 
plated,  there  being  no  reason  for  implying  a  change. 

Where  the  devise  is  made  subsequently  to  the  award,  the 
exchanged  allotments  will  devolve  as  original  allotments, 
by  force  of  the  words  usually  inserted  in  the  local  act 
(though  not  in  the  general  act)  subjecting  lands  allotted 
or  exchanged  to  the  like  uses  as  the  original  lands  stand 
limited  to.  But  in  no  case  will  the  allotments  pass  by  a 
will  unless  they  are  specially  pointed  out,  or  alluded  to  by 
the  testator,  or  can  be  comprised  under  the  word  appur- 
tenances. The  circumstance  of  land  being  usually  occu- 
pied with  a  messuage,  will  not,  it  seems,  be  alone  sufficient 
to  bring  it  within  the  term  appurtenances.  Buck  v. 
NcftoUy  1  Bos.  &  P.  63;  but  see  D6e  d.  Norion  v. 
Webster,  12  Adol.  &  Ellis,  442. 

In  addition  to  the  power  of  making  exchanges,  the 
commissioners  are  authorized  by  the  16th  section  of  the 
general  indosure  act  to  make  partition  between  joint 
tenants,  co-parceners  and  tenants  in  common,  who  by 


AHO  VmaOL  THl  OOVVt  Of  CHAKCBRT.  169 

rtason  of  in&ncy,  settlements,  or  other  disability,  cannot 
themselves  make  partition;  but  it  is  thought  that  the 
landa  in  which  the  joint  tenancy  subsists  must  all  be 
within  the  same  manor  or  parish  in  which  the  indosure 
takes  place,  and  that  the  parties  must  be  those  who  have 
some  interest  in  the  wastes  to  be  inclosed,  otherwise  that 
the  commissioners'  powers  do  not  apply,  unless  specially 
extended  by  the  act.  An  exchange  under  an  incloeure 
act  may  be  good,  although  in  part  effected  by  a  payment 
in  money  of  the  difference  in  value  by  one  to  another. 
Doe  d.  Lard  Suffield  v.  PrMy  7  B.  &  Cress.  392.  It 
may,  therefore  be  fiurly  presumed  that  a  partition  made 
under  the  same  circumstances  may  be  perfected  by  money 
given  for  equality  of  rights. 

These  powers  of  exchanging  and  making  partition  are 
generally  to  be  executed  with  the  consent  or  request 
in  writing  of  the  persons  entitled,  or  of  the  committees, 
guardians,  or  others,  acting  on  the  behalf  of  persons  inca- 
pacitated. The  commissioners  frequently  require  that  such 
consenting  parties  should  execute  the  award,  but  this  is 
by  no  means  necessary,  although  useful  as  a  means  of 
perpetuating  the  evidence  of  consent.  The  consent  may 
be  given  simply  by  a  separate  note  or  writing,  except  in 
the  case  of  corporate  bodies,  who  are  usually  required  to 
consent  by  affixing  their  common  seal. 

The  award  has  been  said  to  be  part  of  the  evidence  of 
the  title  to  an  allotment,  but  the  act  is  said  to  constitute 
the  foundation  of  the  title.  Kingaley  v.  Yaunff,  18  Ves. 
207.  Yet  notwithstanding  this  doctrine,  and  notwith- 
standing the  power  given  to  proprietors  of  selling  their 
interests  in  allotments  before  the  award  made,  it  has  been 
held  that  the  legal  estate  in  the  allotment  (unless  other- 
wise provided  by  the  local  act)  does  not  vest  in  the 
person  to  whom  the  allotment  is  made,  until  the  award  is 
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executed  and  proclaimed*    Farrar  y.  JBiUing,  2  B.  &  Aid. 
171;  Bendy$he  v.  Pearce,  4  Moore,  109. 

Nor  are  tithes  extinguished  before  the  award  is  perfected, 
notwithstanding  the  allotment  by  the  commissioners  in 
lieu  of  tithes  has  been  awarded  and  set  out.  JElUs  v. 
ArmtOHy  6  B.  k  Aid.  47;  and  see  Doe  d.  Dixon  v. 
Willu,  5  Bing.  441. 

And  as  a  purchaser  cannot,  until  the  execution  of  the 
award,  gain  the  l^al  estate  in  the  property  unless  it  be  by 
authority  of  the  local  act,  he  may,  if  he  has  no  notice  at 
the  time  of  his  purchase,  that  the  property  consists  of 
lands  allotted,  but  which  have  not  been  regularly  awarded 
by  the  commissioner  under  the  inclosure  act,  resist  spe- 
cific performance  of  a  contract  for  purchase  on  these 
grounds.  Lowndes  v.  Bratff  2  Sug.  V,  &  P.  190 ;  Cane 
v.  Baldwin,  I  Starkie,  66.  But  a  party  purchasing  with 
a  knowledge  of  the  circumstances  of  the  title  (the  local 
act  authorizing  a  sale  before  the  award  is  made)  is  bound 
to  complete  his  contract  for  purchase  of  an  allotment. 
KingiUy  v.  Young,  17  Ves.  468,  affirmed  on  appeal, 
18  Ves.  207. 

Awards  under  inclosure  acts  are  directed  to  be  inroUed 
in  one  of  the  Courts  of  Westminster,  or  with  the  clerk  of 
the  peace  for  the  county  where  the  lands  lie,  with  liberty 
to  any  person  interested  therein  to  inspect  the  same  upon 
payment  of  one  shilling ;  and  a  copy  of  the  award  or  any 
part  thereof  signed  by  the  proper  officer  of  the  court, 
where  it  shall  be  inroUed,  or  by  the  clerk  of  the  peace  for 
such  county,  or  his  deputy  (for  which  no  more  shall  be 
paid  than  twopence  for  every  seventy-two  words)  shall  be 
evidence ;  41  Geo.  III.  cap.  109. 

There  are  certain  parts  of  every  inclosure  act  which  are 
merely  directory,  such  as  the  commissioners'  oath,  and  the 
appointment  of  a  new  commissioner  to  act  in  cases  of 
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urgent  necessity ;  see   Casamajor  v.  Strode^  5  Sim.  87 ; 
S.  C.  2  Mylne  k  K.  706 ;  and  therefore  many  acts  done 
may  be  valid,  although  the  commissioner  die  or  do  not 
conform  to  the  rules  prescribed  by  the  act ;  but  see  Ni- 
choh(m  V.  Middletonj  3  B.  &  Bing.  214.   Persons  aggrieved 
by  the  award  may  appeal  to  the  quarter  sessions,  but  the 
period  of  appeal  is  generally  confined  to  four  or  six 
months  by  the  local  act,  see  The  King  v.  Justices  of 
Middlesex  J 1  Chit.  Rep.  366;  after  that  period  has  elapsed, 
it  seems  almost  impossible  to  impeach  the  title  to  such  an 
allotment  on  grounds  of  irregulaiity,  but  a    purchaser 
might  not  be  compellable  to  take  it.     Scarcely  any  one 
can  complain  of  this,  for  by  the  General  Inclosure  Act, 
41  Geo.  3,  c.  109,  sect.  6,  persons  are  directed  to  de- 
liver in  their  claims  to  the  commissioners,  and  time  is 
allowed  for  making  objections  to  such  claims,  but  no 
objection  is  to  be  received  after  a  meeting  held  for  the 
consideration  of  such  claims,  unless  for  some  legal  disa- 
bility or  special  cause,  to  be  allowed  by  the  commissioners. 
Although  in  certain  cases  commissioners  have  been 
allowed  to  do  an  act  officially  in  support  of  their  award, 
particularly  where  the  award  did  not  appear  final  from 
the  subject-matter,  and  the  general  reason  of  the  thing, 
Haggerston  v.  Dugmore,  1  Bam.  &  Aid.  82 ;  yet  generally, 
after  the  award  made,  the  commissioners'  power  to  alter 
the  allotments  is  gone,  and  the  proprietors  who  have  ac- 
cepted their  allotments  under  the  same  award,  or  who 
have    made  no  objection,  cannot   have    redress.     The 
title  to  an  allotment  so  irregularly  made  cannot  be  con- 
sidled  maketable,  at  least  until  considerable  length  of 
time  (fifteen  or  twenty  years)  has  elapsed  and  allowed  the 
presumption  of  acquiescence.     Where  commissionera  have 
exceeded  their  powers  by  allotting  lands  in  respect  of  pro- 
perty to  which  their  powers  do  not  apply,  the  person 
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taking  such  allotment  cannot  under  the  award  and  act  of 
parliament  make  out  a  good  title  to  any  part  of  the  allot- 
menty  dthough  he  was  clearly  entitled  to  some  share  of 
the  land  allotted.  WingjUld  v.  Tkarpj  10  B.  k  Cress. 
786  5  Cox  V.  King,  3  Bing.  N.  C.  796 ;  see  also  lUx  v. 
Washhrooh,  4  B.  k  C.  732.  In  Popt  v.  Brett,  2  Saund. 
293,  it  was  however  held  that  an  award  might  be  good 
in  part  and  bad  in  part.  But  see  Cooper  v.  Thorpe,  1 
Swanst.  106. 

The  circumstance  of  no  claim  having  been  made  pur- 
suant to  the  directions  of  the  6th  section  of  the  General 
Inclosure  Act,  41  Geo.  3,  c.  109,  above  referred  to,  is  a 
complete  bar  to  any  parties  recovering  in  eject^lent  lands 
which  he  conceives  ought  to  have  been  awarded  to  him 
rather  than  to  the  party  in  possession,  even  if  the  party  in 
possession  has  received  the  allotment  without  having  made 
any  claim,  because  every  plaintiff  in  ejectment  must  recover 
on  the  strength  of  his  own  title,  and  not  upon  the  weak- 
ness of  the  title  of  his  adversary.  See  Doe  d.  Watson 
V.  Jefferson,  2  Bing.  123.  By  an  act  of  the  3  &  4  Will. 
4,  c.  87,  (which  passed  on  the  28th  of  August,  1833), 
certain  technical  defects  in  the  titles  to  allotted  lands  are 
cured.  The  act  (which  is  retrospective  only,  and  cannot 
cure  defects  of  this  nature  for  the  future),  after  referring  to 
the  fact,  that  many  awards  made  by  commissioners  of 
inclosure,  directed  to  be  inroUed  with  the  clerk  of  the 
peace  of  the  county,  riding,  division,  soke,  or  place,  where 
the  lands  are  situate,  or  in  one  of  the  courts  of  record  at 
Westminster,  or  some  other  court,  have  not  been  inroUed 
within  the  proper  time,  and  that  certain  new  commis- 
sioners have  not  been  appointed  in  conformity  with  certain 
inclosure  acts,  declares  that  all  such  awards  made,  but 
not  inroUed  within  the  proper  time  limited  by  the  act 
under  which  they  are  authorized,  shall  be  as  valid  as  if 
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th«y  had  been  duly  inroUed ;  and  persons  claiming  pro* 
perty  under  such  awards  may  require  them  to  be  inrolled ; 
and  a  copy  of  any  award  so  inrolled,  or  any  part  thereof, 
is  declared  to  be  evidence ;  and  where  under  any  inclosure 
act  the  appointment  of  a  new  commissioner  has  not  been 
made,  in  consequence  of  the  death  or  disability  of  the  first 
or  former  commissioner,  further  power  is  given  for  the 
appointment  of  another  or  new  commissioner. 

By  another  act  of  the  6  *  7  Will.  4,  c,  1 16  (passed  20th 
August,  1836),  intituled  *^  An  Act  for  facilitating  the  In- 
closure of  open  and  arable  Fields  in  England  and  Wales," 
it  is  declared,  that  two  third  parts  in  number  and  value 
(such  value  to  be  ascertained  as  therein  is  mentioned)  of 
the  several  persons  entitled  to  or  interested  in  any  com- 
monable rights  in  open  and  common  fields  in  any  parish, 
township,  or  place,  may  by  agreement  inclose  such 
lands  and  extinguish  their  common  rights  under  certain 
provisions  which  are  set  forth  by  the  act.  The  commis- 
sioners are  empowered  to  make  allotments  and  exchanges, 
and  the  awards  when  made  are  to  be  deposited  in  the 
several  parish  churches  of  the  parishes  where  the  lands  so 
allotted  are  situate.  But  it  is  declared,  that  the  act  shall 
not  authorize  any  inclosure  of  lands  lying  within  ten 
miles  of  London,  nor  within  three  miles  of  any  city  or 
town  having  1(K),000  inhabitants,  and  not  within  even  a 
shorter  distance  of  smaller  towns. 

In  titles  to  estates  which  have  been  subject  to  the  ope- 
ration of  the  bankrupt  laws,  it  is  always  usual  and  requisite 
shortly  to  abstract  the  proceedings  under  the  commission 
or  fiat.  Some  practitioners  have  required  proof  of  the  act 
of  bankruptcy,  but  except  in  very  particular  cases  this  is 
not  usual.  Where  the  bankrupt  has  been  tenant  in  tail, 
some  caution  and  proof  is  necessary  as  to  the  estate  of 
which  he  was  possessed  at  the  time  when  the  estate  tail 
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was  barred  or  enlarged,  and  the  inrolment  of  the  bargain 
and  sale  should  be  shonnii  as  to  which  something  will  be 
said  under  the  head  of  direct  and  primary  evidences. 
Chap.  XIV.  The  assignments  and  bai^n  of  sale  under 
the  old  law,  and  the  adjudication  and  appointment  of 
assignees  under  the  new  law,  ought  to  be  set  forth,  and 
the  proceedings  themselves,  where  points  of  doubt  occur, 
should  be  referred  to. 

Where  a  conveyance  of  a  bankrupt's  estate  appears  to 
have  been  executed  to  a  purchaser  before  the  expiration 
of  twelve  months  from  the  date  of  the  commission  or  fiat, 
some  inquiry  may  be  necessary,  in  consequence  of  the 
provisions  of  the  late  Bankrupt  Act  (6  Geo.  4,  c.  16,  s.  87,) 
declaring,  that  titles  to  property  sold  under  any  commis- 
sion or  fiat  shall  not  be  impeached,  unless  proceedings  to 
supersede  the  Commission  or  fiat  be  taken  and  duly  pro- 
secuted within  twelve  months  fi-om  the  issuing  thereof 
Formerly  caution  was  required  in  purchasing  from  a  trader, 
to  see  that  no  commission  or  fiat  had  issued,  or  was  likely 
to  issue  within  two  months  from  the  date  of  the  contract, 
otherwise  such  transactions  under  as  well  the  late  Bank- 
rupt Act,  6  Geo.  4,  c.  16,  as  under  the  former  law,  were 
liable  to  be  set  aside.  By  the  6  Geo.  4,  c.  16,  s.  81,  it  is 
enacted,  that  all  conveyances,  contracts,  and  transactions 
by  and  with  any  bankrupt,  bond  fide  made  and  entered 
into  more  than  two  calendar  months  before  the  commission, 
shall  be  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  him  committed ;  provided  the  person  or  persons 
so  dealing  with  such  bankrupt  had  not  notice  of  any  pre- 
vious act  of  bankruptcy.  And,  by  sect.  82,  all  payments 
made  by  or  to  a  bankrupt  are  declared  to  be  valid,  if 
made  without  notice  of  an  act  of  bankruptcy.  And  by 
sect.  83  of  the  same  act,  the  issuing  of  a  commission  is  to 
be  deemed  notice,  if  the  adjudication  thereon  has  been 
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notified  in  the  London  Grazette,  and  if  the  person  to  be 
affected  by  such  notice  may  reasonably  be  presumed  to 
have  seen  the  same.  And  by  sect.  86,  no  purchase  from 
any  bankrupt  bond  Jide  and  for  valuable  consideration, 
where  the  purchaser  had  notice  at  the  time  of  such  pur- 
chase of  an  act  of  bankruptcy  by  such  bankrupt  com- 
mitted, shall  be  impeached  by  reason  thereof,  unless  the 
commission  against  such  bankrupt  shall  have  been  sued 
out  within  twelve  calendar  months  after  such  act  of  bank- 
ruptcy. 

By  the  subsequent  act,  2  Vict.  c.  11,  s.  12,  the  81st 
section  of  the  6  Geo.  4,  c.  16,  is  varied,  and  its  effect  is 
considerably  extended  in  favour  of  purchasers,  by  the 
omission  of  the  words  two  months  prior  to  bankruptcy ;  for 
it  is  declared,  that  all  conveyances  by  any  bankrupt  bond 
Jide  made  and  executed  before  the  date  and  issuing  of  the 
fiat  against  such  bankrupt,  shall  be  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  him  committed,  provided 
the  person  or  persons  to  whom  such  bankrupt  so  con- 
veyed had  not  at  the  time  of  such  conveyance  notice  of 
any  prior  act  of  bankruptcy  by  him  committed ;  and  by 
sect.  13  of  the  same  act  it  is  enacted,  that  no  purchase 
from  any  bankrupt  bond  fide  and  for  valuable  considera- 
tion, where  the  purchaser  had  notice  at  the  time  of  such 
purchase  of  an  act  of  bankruptcy  by  such  bankrupt  com- 
mitted, shall  be  impeached  by  reason  thereof,  unless  the 
commission  against  such  bankrupt  shall  have  been  sued 
out  within  twelve  calendar  months  after  such  act  of  bank- 
ruptcy ;  which  latter  clause  is  literally  copied  from  6  Geo. 
4,  c.  16,  s.  86  (not  even  with  the  alteration  of  the  word 
fiat  for  commission). 

As  these  clauses  altered  the  law  with  regard  to  convey- 
ances, formerly  protected  if  made  two  months  before  the 
bankruptcy  by  virtue  of  the  81st  sect,  of  6  Geo.  4,  c.  16, 
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but  did  not  alter  the  82nd  section  of  that  act|  which  ap- 
plied solely  to  payments,  it  is  inferred  that  the  protection 
as  to  payments  remained  the  same  under  the  82nd  clause^ 
as  above  cited. 

By  the  act  of  the  2  &  3  Vict.  c.  29,  passed  in  the  same 
session  of  parliament  with  the  2  Vict  c.  1 1,  the  12th  sect, 
of  the  last-mentioned  act  confirming  conTeyanoes  is  ex- 
tended so  as  to  apply  to  other  contracts,  dealings,  and 
transactions  of  the  bankrupt ;  for  after  reciting  part  of  the 
6  Geo.  4,  c.  16,  and  the  2  Vict.  c.  11,  s.  12,  and  reciting 
that  it  was  expedient  that  further  protection  should  be 
given  to  persons  dealing  with  bankrupts  before  the  issuing 
of  any  fiat  against  them,  it  is  declared,  that  all  contracts, 
dealings,  and  transactions  with  any  bankrupt  really  and 
bond  fide  made  and  entered  into  before  the  date  and  issu- 
ing of  the  fiat  against  him,  and  all  executions  and  attach- 
ments against  the  lands  and  tenements  or  goods  and 
chattels  of  such  bankrupt  bond  fide  executed  or  levied 
before  the  date  and  issuing  forth  of  the  fiat,  shall  be 
deemed  to  be  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed,  provided  the  person 
or  persons  so  dealing  with  such  bankrupt,  or  at  whose 
suit  or  on  whose  account  such  execution  or  attachment 
shall  have  issued,  had  not  at  the  time  of  such  contract, 
dealing,  or  transaction,  or  at  the  time  of  executing  or 
levying  such  execution  or  attachment,  notice  of  any  prior 
act  of  bankruptcy  by  him  committed ;  with  a  fiurther  pro- 
viso, that  nothing  therein  contained  shall  be  deemed  or 
taken  to  give  validity  to  any  payment  made  by  any  bank- 
rupt, being  a  fraudulent  preference  of  any  creditor  of  such 
bankrupt,  or  to  any  execution  founded  on  a  judgment  or 
a  warrant  of  attorney,  or  cognovit,  given  by  any  bankrupt 
by  way  of  such  fi^udulent  preference. 

These  words,  contracts,  dealings,  and  transactions,  are 
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very  extensive,  and  are  the  same  words  used  in  the  Slst 
section  of  6  Geo.  4,  c.  16,  and  are  kept  distinct  from  the 
word  payments,  which  is  the  word  used  in  the  81st 
section  of  that  act.  In  opposition  to  the  construction 
contended  for  by  Sir  E.  Sugden,  that  the  words  con- 
tracts, dealings,  and  transactions  in  the  above  clause,  do  not 
include  payments,  (see  3  Sug.  V.  &  P.  326  10th  edit.), 
it  appears  to  have  been  held,  that  the  word  dealings  ex- 
tends to  payments  made  by  the  bankrupt,  ISicker  v. 
Barrany  3  Car.  k  Pay.  88 ;  and  if  this  be  the  law,  there 
appears  to  be  some  confusion  in  the  two  acts  of  the 
legislature  cited  above — one  of  them  protecting  payments 
by  a  special  clause,  and  the  other  protecting  payments 
under  the  words  oontracta^  dealings  and  transactions. 

There  is  a  pdnt  worth  mentioning  under  these  statutes, 
in  which  the  rights  of  purchasers  are  sometimes  involved, 
and  as  to  which  the  law  has  lately  been  in  a  very  unset- 
tled state.  I  allude  to  the  question  which  has  arisen 
between  the  assignees  or  general  creditors  of  a  bankrupt, 
and  some  individual  creditor,  who,  under  a  judgment, 
founded  upon  a  warrant  of  attorney  or  cognovit,  has  taken 
in  execution,  and  claims  to  hold  the  bankrupt's  estate  and 
effects*  The  law  affecting  this  question  is  contained  in 
the  82d  and  108th  sections  of  the  6  Geo.  4,  c.  16,  and  the 
statute  of  2kS  Vict  c.  29,  above  noticed,  which  relates 
to  executions  and  attachments,  executed  or  levied  prior 
to  the  date  of  the  fiat.  Under  these  enactments,  it  has 
been  decided  that  where  an  execution,  founded  upon  a 
warrant  of  attorney,  &c.,  has  issued  before  a  fiat,  but  the 
execution  has  not  been  completed  by  sale  made  until 
after  the  date  of  the  fiat,  the  execution  could  not  be  sup- 
ported as  i^ainst  the  assignees  of  the  bankrupt ;  but  that 
where  the  execution  was  perfected  by  sale  before  the  date 
of  the  fiat,  it  would  be  supported,  notwithstanding  any 
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act  of  bankruptcy  committed,  of  which,  it  is  presumed, 
the  execution  creditor  had  not  notice.  Whitmare  v. 
RoberUonj  8  M.  &  W.  463 ;  Ramsey  v.  Eaton,  10  Mee. 
&  W.  22 ;  Rawdany.  WeiUwarth,  10  Mee.  &  W.  36 ;  also 
Shey  V.  Carter,  in  the  Exchequer,  reported  in  the  Jurist 
for  May  20,  1843.  The  first  of  these  cases,  it  is  believed, 
is  still  under  appeal. 

It  is  feared  that,  notwithstanding  these  recent  decisions 
in  favour  of  the  general  body  of  creditors  of  a  bankrupt, 
the  enactments  of  the  2  Vict.  c.  11,  and  2  &  3  Vict, 
c.  29,  intended  to  give  protection  and  afford  fiicilities  to 
ban&  Jide  purchasers,  will  prove  disadvantageous  to  cre- 
ditors generally,  whose  rights  are  always  liable  to  be 
infringed  by  pretended  sales  an4  fraudulent  arrangements, 
easily  and  frequently  entered  into  between  a  dishonest 
insolvent  and  others  on  the  eve  of  bankruptcy ;  and  much 
deceit  and  perjury  will,  it  is  suspected,  be  encouraged  to 
uphold  such  fraudulent  transactions. 

In  connection  with  this  subject,  the  practitioner  will 
bear  in  mind  that  a  sale  made  by  the  sheriff,  pursuant  to 
an  execution  levied,  need  not  always  be  made  by  public 
auction.  Time  may  often  be  saved  (in  cases  where  a  fiat 
is  apprehended  and  where  time  is  of  importance)  by  a 
bargain  and  sale  taken  from  the  sheriff  to  a  purchaser  of 
the  property  seized;  but  the  execution  creditor  cannot 
avail  himself  of  this  advantage  without  complying  with 
all  the  formalities  commonly  required  in  such  cases. 

Under  the  1  &  2  Will.  4,  c.  56,  ss.  25,  26,  the  personal 
and  real  estate  of  a  bankrupt  vests  in  the  assignees  by 
virtue  of  their  appointment,  and  by  sect.  40  of  the  same 
act,  the  official  assignee  is  in  London  to  be  one  of  those 
in  whom  the  estate  is  to  vest  jointly  with  the  other  as- 
signees. In  the  country,  where  a  provisional  assignee  is 
appointed  (as  it  is  in  the  power  of  the  commissioners  still 
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to  appoint),  it  sometimes  is  a  question  whether,  upon  the 
election  of  the  creditors'  assignees,  an  assignment  or  bar- 
gain and  sale  from  him  becomes  necessary,  in  order  to 
vest  the  estate  in  the  creditors'  assignees.  In  practice 
some  think  that  the  estate  will  vest  in  the  latter  assignees 
under  the  general  words  of  the  26th  and  26th  sections  of 
the  act,  without  any  assignment,  while  others  require  an 
assignment  to  be  made.  The  writer  inclines  to  the  opinion 
that  the  words  of  the  statute  are  suflSciently  large  to 
extend  the  operation  of  vesting  the  property  in  each  class 
of  assignees  toHes  quoties,  and  therefore  that  no  as- 
signment is  actually  necessary.  By  the  27th  section  of  the 
same  act  it  is  declared,  that  where  any  conveyance  or 
assignment  of  the  bankrupt's  property  was  required  to  be 
registered,  inrolled,  or  recorded  in  any  registry  office  in 
England,  Wales,  or  Ireland,  the  certificate  of  the  appoint- 
ment of  any  assignee  shall  be  registered  in  such  office, 
court,  or  place,  wherein  such  conveyance  or  assignment 
was  required  to  be  registered,  inrolled,  or  recorded ;  and  by 
sect.  29,  the  certificate  of  the  appointment  of  assignees  of 
a  bankrupt,  under  the  seal  of  the  Court  of  Bankruptcy, 
is  directed  to  be  received  as  evidence  of  such  appointment. 
By  the  2  &  3  Will.  4,  c.  114,  fiats  are  directed  to  be 
entered  of  record  ;  and  by  sect.  8,  no  fiat  or  any  adjudi- 
cation of  bankruptcy,  or  appointment  of  assignees,  or 
certificate  of  conformity,  shall  be  received  in  evidence 
unless  the  same  shall  have  been  first  entered  of  record  in 
the  Court  of  Bankruptcy  as  before  directed. 

The  late  act  of  the  6  &  6  Vict.  c.  122,  which  made  a 
considerable  alteration  in  the  jurisdiction  and  practice  of 
bankruptcy,  did  not  very  much  alter  the  principles  of  the 
law. 

The  act  declares  that  parties  may  be  made  bankrupts 
upon  proceedings  in  the  nature  of  a  summons,  and  upon 
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other  forms  directed  by  the  act  It  also  extends  the 
provisions  of  the  bankrupt  laws  to  persons  carrying  on  cer- 
tain trades,  not  before  liable  to  be  made  bankrupt,  namely^ 
liyery-stable  keepers,  coach  proprietors,  carriers,  ship 
owners,  auctioneers,  apothecaries,  market-gardeners,  cow- 
keepers,  brick-makers,  alum-makers,  lime-burners,  and 
millers.  It  also  contains  one  very  important  provision 
affecting  the  rights  of  purchasers  (sect.  7),  that  no  person 
shall  be  liable  to  become  bankrupt  by  reason  of  any  act 
of  bankruptcy  committed  more  than  twelve  months  prior 
to  the  issuing  of  any  fiat  in  bankruptcy  against  him.  The 
effect  of  this  clause  is  to  confine  all  inquiries  and  searches, 
formerly  necessary  to  be  made  indefinitely,  to  one  year  next 
before  any  contract  or  purchase.  Where  property  haa 
vested  in  the  assignee  of  an  insolvent,  under  the  1  &  2 
Vict.  c.  110,  s.  37,  it  is  often  difficult  to  obtain  a  recon- 
veyance of  the  legal  estate,  such  property  not  remaining 
in  him,  his  heirs,  executors,  or  administrators,  after  his 
death,  or  removal  from  office,  but  vesting  in  his  successor ; 
and  an  application  is  sometimes  made  to  the  court  for  an 
order  that  he  or  his  successor  should  convey.  Under  the 
1  Will.  4,  c.  38,  s.  5,  the  Court  is  empowered  to  make  an 
order  that  the  provisional  assignee  shall  join  in  a  convey- 
ance or  assignment;  but  this  is  only  in  cases  where  the 
interest  vested  in  such  provisional  assignee  appears  to  be 
of  no  value  to  the  creditors. 

The  declaration  contained  in  the  late  Insolvent  Debtors' 
Act,  (7  Geo.  4,  c.  67,)  that  securities  given  by  persons  who 
are  insolvent  to  their  creditors,  if  given  vrithin  three  months 
before  imprisonment,  shall  be  void,  is  continued  by  the 
1  &  2  Vict.  c.  110,  sect.  69,  and  should  put  parties  upon 
their  guard  in  dealing  with  persons  who  are  supposed  to 
be  insolvent. 

Upon  sales  made  under  the  Insolvent  Debtors'  Act^ 
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being  the  7  Geo.  4,  c.  67,  and  1  &  2  Vict.  c.  1 10,  amended 
by  some  short  subsequent  acts,  many  inquiries  arisen 
which  must  be  satisfactorily  answered  before  the  title  can 
be  approved.  It  must  appear  that  advertisements  have 
been  inserted  in  the  Londom  Gazette,  and  one  other  news- 
paper, fourteen  days  prior  to  a  meeting  of  the  creditors 
convened  for  approving  of  the  manner  and  place  of  sale 
of  the  property :  that  the  creditors  signing  the  approbation 
were  the  major  part  in  value  of  the  creditors  present  at  the 
meeting ;  that  the  meeting  was  held  thirty  days  before 
the  sale ;  and  that  the  sale  took  place  within  six  months 
after  the  execution  of  the  conveyance  to  the  assignee,  or 
otherwise  that  an  order  of  the  Court  had  been  granted  to 
extend  the  time  for  sale. 

In  the  case  of  sales  made  by  the  commissioners  under 
the  authority  of  the  Land  Tax  Acts,  (a)  it  is  particularly 
necessary  to  observe  the  directions  of  the  act  42  Geo.  3, 
c.  116,  and  to  see  that  no  one  entire  contract  be  made  for 
various  lands  settled  to  different  uses ;  for  where  there  are 
various  lands,  some  held  in  fee  and  others  held  for  a  par- 
ticular estate,  and  there  is  only  one  entire  contract  for  the 
purchase  of  the  land-tax  of  both  estates,  a  title  deduced 
under  a  sale  made  in  pursuance  of  such  a  contract  under 
the  authority  given  by  the  Land  Tax  Acts  will  be  defective. 

A  sale  made  by  commissioners  under  the  General  In- 
closure  Act,  41  Geo.  3,  c.  109,  s.  32,  for  raising  the  fences 
of  the  inclosure,  is  allowed  to  be  made  either  by  private 
contract  or  public  auction,  of  which  sale  it  is  required  that 
six  weeks'  notice  shall  be  given  in  the  manner  in  which 
other  notices  are  directed  to  be  published  by  the  particular 
local  act,  which  usually  requires  advertisements  and  notices 
to  be  affixed  on  the  church  doors. 

(a)  38  Geo.  3,  c.  60  (repealed  in  great  part) ;  42  Geo,  3,  c.  116 ;  45  Geo.  3, 
c  77 ;  60  Geo.  3,  e.  68;  68  Geo.  8.  e.  123;  54  Geo.  3,  o.  173$  67  Geo.  8, 
clOO.    SMGr9Mrv.lf^fa9  3iU«k428. 
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Upon  a  sale  a  deposit  is  always  required,  and  the  pur- 
chase money  is  directed  to  be  fully  paid  within  three 
months  of  the  sale.  These  notices  and  advertisements 
ought  to  be  produced  by  theyendor,  and  upon  completion 
of  the  purchase  should  be  handed  over  to  the  purchaser 
in  support  of  his  title. 

Some  caution  is  necessary  in  making  contracts  or  pur- 
chases from  commissioners  of  inclosure  awards.  In  Doe 
d.  Nicholson  v.  Middkton,  3  B.  &  Bing.  214,  three  com- 
missioners were  authorized  to  act,  but  it  was  also  declared 
that  the  business  might  be  done  by  two.  One  commis- 
sioner having  died,  and  a  third  not  having  been  appointed 
in  his  place  as  directed  by  the  act,  the  matters  transacted 
by  the  two  after  his  death  were  held  invalid. 

Under  the  General  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  84, 
explained  and  amended  by  4  Geo.  4,  c.  95,  and  7  &  8 
Geo.  4,  c.  24,  corporations,  tenants  for  life  or  in  tail, 
husbands ,  guardians,  trustees,  committees,  and  others,  on 
behalf  of  themselves  and  persons  in  remainder,  reversion, 
or  expectancy,  and  on  behalf  of  different  cestui  que  tmstj 
and  others  under  disability,  are  authorized  by  conveyance, 
lease  and  release,  or  bargain  and  sale,  to  sell  and  convey 
the  lands  and  hereditaments  required,  without  fine  or  reco- 
very ;  and  all  contracts,  sales,  and  conveyances  so  made 
are  declared  to  be  a  bar  to  all  estates  tail,  rights,  titles  and 
interests  whatsoever.  In  case  of  disagreement  as  to  the 
amount  to  be  paid  for  the  purchase  of  the  lands  required, 
the  sum  is  to  be  settled  by  a  jury,  and  the  money  to  be 
paid  either  to  the  party  entitled,  or  into  the  Bank  of  Eng- 
land, for  the  benefit  of  those  who  may  become  entitled  to 
the  same. 

By  sections  86,  88,  and  89,  of  this  act  powers  are  given 
of  disposing  of  the  lands  formerly  constituting  the  old 
roads  which  are  turned  or  disused,  and  lands  not  required 
for  the  purposes  of  the  act,  which  latter  are,  before  being 
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sold  to  others^  to  be  first  offered  to  those  of  whom  the 
same  were  purchased^  or  whose  lands  lie  adjoining,  and 
such  offer  is  directed  to  be  evidenced  by  the  affidavit  of 
some  person  (sworn  before  a  Master  in  Chancery  or  a 
magistrate,)  who  has  made  the  offer  on  the  behalf  of  the 
trustees  or  commissioners  of  the  act.  This  offer  is  some- 
times made  immediately  upon  its  being  ascei-tained  that  the 
land  is  not  likely  to  be  wanted  by  the  trustees,  or  the  com- 
pany, or  corporation,  who,  after  having  made  the  offer, 
continue  to  hold  the  land  for  many  years,  and  sell  it  at 
any  future  time  as  they  think  fit;  this,  it  is  conceived,  they 
are  entitled  to  do  under  the  words  of  the  act,  although  it 
is  scarcely  according  to  the  spirit  or  intention  of  the  legis- 
lature ;  and  if  the  offer  were  not  a  bon&  fide  offer,  and 
were  proved  to  be  made  with  a  view  to  holding  the  land, 
it  perhaps  forms  a  good  ground  of  objection  to  the  title 
upon  a  subsequent  sale. 

In  the  same  General  Turnpike  Act  are  provisions  as  to 
mortgages  of  the  tolls.  The  plan  of  borrowing  money 
upon  security  of  tolls,  and  also  upon  parochial  and  other 
rates  by  way  of  annuity  and  by  way  of  mortgage,  is  a 
transaction  of  frequent  occurrence.  Care  must  be  taken 
in  all  securities  of  this  kind  that  the  sum  to  be  raised  is 
for  purposes  contemplated^ by  the  act;  and  next  that  the 
formalities  pointed  out  by  the  act  have  been  duly  complied 
with  in  making  the  charge. 

By  this  act,  3  Geo.  4,  c.  126,  s.  72,  books  are  directed  to 
be  kept  by  the  clerk  of  the  trustees,  in  which  orders  and 
proceedings  are  to  be  entered ;  and  these  books  are  declared 
\d  be  evidence  in  all  courts.  And  by  sect.  87,  all  convey- 
ances executed  by  the  trustees  or  commissioners  are  to  be 
inroUed  with  the  clerk  of  the  peace  of  the  county,  city, 
or  place  where  the  road  is  situate. 

By  the  7  &  8  Geo.  4,  c,  24,  authorizing  lands  to  be  pur- 
chased by  commissioners  and  trustees  of  roads,  it  is  pro- 
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Tided  (sect.  12)  that  where  any  corporation  or  penona 
cannot  make  ont  a  good  title  to  lands  required  for  die  par- 
poses  of  die  act,  or  it  is  not  known  to  whom  the  property 
belongs,  the  purchase  money  shall  be  paid  into  the  Bank 
of  England,  in  the  name  and  with  the  privity  of  the 
Accountant  General  of  the  Court  of  Exchequer,  and  per* 
sons  in  possession  are  under  these  acts  to  be  taken  to  be 
presumptirely  entitled.  By  sect  18  of  the  last-mentioned 
act,  as  also  by  sect.  88  of  the  3  Qeo.  4,  c.  126,  the  mines 
under  the  roads  or  lands  purchased  are  reserved  to  the 
original  owners  of  the  lands,  and  therefore  if  a  subsequent 
sale  of  any  lands  under  these  acts  take  place  by  audiority 
of  the  commissioners  or  trustees,  it  should  be  specified 
under  what  circumstances  the  lands  are  sold,  oth«wise  the 
purchaser,  not  having  notice  that  the  mines  are  reserved, 
might  object  to  complete  his  contract.  In  like  manner  in 
many  private  acts  of  parliament,  mines  and  other  rights 
or  privileges  are  reserved  to  the  original  owners  of  the 
lands,  as  for  instance  where  lands  are  sold  for  making 
canals,  docks,  railroads,  or  other  public  purposes,  and 
especially  in  many  sales  made  for  the  redemption  of  the 
land-tax. 

In  most  private  and  in  public  local  acts  of  parliament 
are  contained  clauses  of  a  nature  similar  to  those  referred 
to  above,  where  the  objects  of  the  act  extend  to  the  pur- 
chase of  lands.  Thus  in  railroad  and  canal  acts,  acts  for 
making  quays,  harbours,  and  docks,  the  corporation  or 
company  are  generally  authorized  to  buy  and  to  take  con- 
veyances from  other  corporations,  and  persons  whetiier 
under  incapacity  or  not,  with  additional  powers,  if  the  par- 
ties cannot  agree  as  to  the  price,  to  submit  the  subject  of 
value  or  price  to  be  paid  for  the  opinion  of  a  jury,  with 
the  like  provisions  too  for  payment  of  the  purchase-money 
into  the  Bank,  if  no  one  appear  competent  to  give  a  dis- 
charge.   These  acts  often  contain  a  form  of  conveyance 
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to  be  made  use  of,  and  generally  impose  upon  the  cor- 
poration or  company  the  necessity  of  offering  the  land  for 
re-purchase  to  the  original  vendor,  before  selling  the  same 
again  to  any  other  person.  The  form  prescribed  by  the 
act  may  be  extended  or  enlarged  by  recitals  where  neces- 
sary,  retaining  always  the  formal  portions  in  the  deed. 

Under  the  6  &  6  Will.  4,  c.  69,  the  act  relating  to  the 
sale  of  workhouses  and  other  property  of  parish  unions, 
the  guardians  and  overseers  of  any  parish  union  are 
enabled  to  sell  property  of  the  parish  or  union,  and  to 
purchase  other  property ;  it  being  directed  that  the  money 
fbr  such  purchases,  when  made  firom  corporations  or  inca- 
pacitated persons,  be  paid  into  the  Bank  in  the  manner 
above  referred  to  under  other  acts,  authorizing  the  pur- 
chase of  lands ;  and  forms  are  given  both  for  the  convey- 
ances and  exchanges,  and  for  securities  to  be  made  under 
this  act,  all  conveyances,  exchanges,  and  securities  being 
approved  by  the  Poor  Law  Commissioners,  who  are  to 
register  such  deeds,  copies  of  which  under  their  seal  are  to 
be  evidence. 

Under  the  9  Geo.  1,  c.  7,  and  the  69  Geo.  3,  c.  12, 
churchwardens  and  overseers  are  empowered  to  purchase 
and  hold  buildings  as  workhouses,,  and  they  hold, this  in 
the  character  of  a  corporation.  Woodcock  v.  Gibson, 
4  B.  &  Ores,  462. 

The  rules,  provisions,  and  powers  contained  in  these 
and  other  acts  of  parliament  should  be  closely  followed, 
as  the  courts  have  always  held  that  they  are  to  be  con- 
strued strictly. 

Oftentimes  it  becomes  necessary  to  procure  a  private 
act  of  parliament  to  clear  up  a  title,  to  authorize  sales, 
exchanges,  leases,  or  partitions,  or  to  give  to  the  owner 
some  extraordinary  powers  or  privileges  beyond  what  he 
could  legally  exercise.    Even  here  it  is  requisite  to  use 
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some  caution  in  accepting  a  title,  for  there  are  cases  in 
which  acts  having  been  obtained  by  fraud  or  misrepre- 
sentation,  a  court  of  equity  has  relieved  against  them, 
and  set  aside  all  that  has  been  done  under  them. 

In  sales  made  under  the  authority  or  by  order  of  the 
Ck>urt  of  Chancery,  all  the  proceedings  in  the  cause  ought 
to  be  produced  and  inspected  by  the  purchaser.  The 
court,  although  it  may  direct  the  sale  of  property,  never 
undertakes  to  warrant  the  title,  and  it  is  quite  possible  for 
a  purchaser  to  be  evicted,  although  the  sale  is  made  by  an 
order  of  the  court,  and  although  the  title  has  passed 
through  the  master's  office,  and  in  some  cases  it  has 
happened  that  the  court  has  compelled  a  party  to  take  a 
title,  which  upon  a  resale  it  would  not  compel  a  sub- 
sequent purchaser  to  accept. 

It  may  perhaps  be  allowable,  in  speaking  of  titles  made 
under  order  of  the  Court  of  Chancery,  to  refer  to  the  prac- 
tice of  the  Court  upon  sales  by  auction.  It  is  well  known 
that  upon  such  occasions  the  highest  bidder  at  the  auction 
is  not  always  ultimately  the  buyer.  The  Courts  allow  a 
Umited  time  for  any  other  person  to  come  in,  and  make  an 
advance  upon  the  biddings  at  the  sale ;  and  if  such  an  ad- 
vance is  a  sufficiently  tempting  oiFer  to  induce  them  to  set 
aside  the  price  accepted  at  the  auction,  the  biddings  are 
again  opened.  Thus  no  purchaser  immediately  after  such 
a  sale  can  feel  satisfied  that  the  estate  will  be  his,  and  the 
property  after  all  may  often  go  at  an  undervalue.  The 
purchaser  in  such  cases  is  not  only  harassed  with  an  un- 
certain agreement,  but  in  order  to  complete  his  contract 
it  is  necessary  for  him  to  apply  to  the  Court  to  confirm  his 
purchase ;  and  fees  and  expenses  are  to  be  paid,  which 
are  unknown  in  cases  of  a  common  sale,  and  these  expenses 
on  an  average  exceed  by  one  third  in  amount,  at  least,  the 
solicitor's  usual  charges  for  a  conveyance  of  small  amount. 
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The  practice  too  of  the  attendance  of  the  Master's 
Clerky  and  the  fees  which  he  receives  upon  the  biddings 
at  every  such  sale^  has  often  been  remarked  upon.  This 
practice  has  been  lately  in  part  abolished,  or  put  upon 
a  better  footing,  (agreeable  to  the  recommendation  of  the 
Chancery  Commissioners,)  by  the  3  &  4  Will.  4,  c.  94,  as 
to  which,  see  the  matter  of  Aliens  charities ^  2  Mylne 
&  K.  627. 


N 


(    178    ) 


CHAPTER  X. 

TITLES  UNDER  THE  STATUTES  OF  LIMITATION,  AND  AS  TO 
RIGHTS  AND  TITLES  AFFECTED  BT  LAPSE  OF  TIME. 


Perhaps  no  point  involves  more  consideration^  or  is  of 
more  practical  importance  as  affecting  rights  and  titles, 
than  that  of  time  or  of  length  of  possession.  Every  flaw 
or  doubt  which  presents  itself  is  either  increased  or  di- 
minished in  importance  in  reference  to  time. 

In  regard  to  the  commencement  of  most  titles,  we  have 
already  stated  in  p.  26,  that  a  sixty  years'  title  is  generally 
required.  This  period  has'  sometimes  been  supposed  to 
have  been  fixed  upon  with  reference  to  the  remedy  given 
by  a  writ  of  right.  But  although  the  same  period  of  sixty 
years  may  have  been  adopted  as  the  limit  in  both  cases, 
yet  it  does  not  appear  essential  that  the  same  period 
should  always  be  applied  to  both.  The  limited  time  for  the 
recovery  of  property  may  be  shortened,  as  it  lately  has 
Jbeen,  but  if  the  time  during  which  property  may  be  en- 
joyed by  any  one  individual  is  to  be  regarded  as  the  foun- 
dation of  the  rule  fixing  the  limit  of  sixty  years  for  a  title, 
since  the  act  of  parliament  cannot  affect  the  duration  of 
life  estates,  or  estates  dependent  upon  lives,  there  still 
appears  to  be  great  reason,  (notwithstanding  the  alteration 
thus  lately  made  by  the  3  &  4  Will.  4,  c.  27,)  for  carrying 
the  investigation  of  all  titles  back  a  very  considerable 
length  of  time,  (a)     If  a  much  shorter  period  than  sixty 

(a)  See  an  opinion  of  Mr.  Brodie,  printed  in  Hayes's  Introdaction  to  Con- 
veyancing, p.  230. 
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years  in  deduction  of  a  title  were  to  be  adopted,  pur- 
chasers might  frequently  be  exposed  to  the  frauds  of  any 
tenant  for  life,  who  chose  to  create  new  estates  out  of  his 
life  interest,  which  might  be  made  to  devolve  and  appear 
in  all  respects  as  estates  in  fee  or  in  tail.  Upon  the 
death  of  such  tenant  for  life,  the  whole  of  these  derivative 
estates  must  determine,  and  the  possession  and  right  of 
property  must  revert  back  and  be  governed  by  the  limita- 
tions of  the  settlement  or  other  instruments  under  which 
the  life  estate  arose.  This,  it  is  true,  might  not  happen 
where  an  individual  has  lived  only  a  very  few  years,  but 
we  have  instances  of  persons  whose  life  estates  continue 
for  eighty  or  ninety  years. 

In  settlements  of  real  estate,  including  copyhold  property, 
limitations  for  Ufe  are  of  very  frequent  occurrence,  and 
according  to  the  present  law,  the  tenant  for  life  under  a 
settlement  is  allowed  the  custody  of  the  title  deeds,  by 
which  a  thirty  years',  or  even  forty  years*  title  might  be 
plausibly  supported.  The  law  ought  always  as  for  as 
possible  to  assure  to  a  purchaser  a  title  free  from  doubt ; 
but  without  any  right  existing  on  the  part  of  a  purchaser 
to  ask  for  the  early  title,  there  could  be  no  security  of 
property. 

But  it  is  unnecessary  to  argue  this  point  further,  the 
profession  is  in  possession  of  almost  every  thing  which 
can  be  urged  for  the  adoption  of  a  forty  years'  title,  by 
one  of  the  highest  authorities  in  questions  of  this  nature. 
See  2  Sug.  V.  &  P.  134, 10th  edition.  Yet  notwithstanding 
those  arguments  and  that  authority,  there  appears  to  be 
an  unwillingness  to  adopt  the  practice ;  this  being  one  of 
the  few  points  laid  down  in  that  excellent  treatise  which 
is  not  thought  conclusively  binding  upon  the  profession. 

In  a  recent  case  before  the  Vice-Chancellor  of  England, 
where  a  vendor  was  prepared  to  show  a  title  commencing 

n2 
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in  1799  (upwards  of  forty  years  ago),  but  the  purchaser 
required  the  production  of  the  prior  deeds  and  earlier 
copies  of  court  roll,  it  was  decided  that  those  earlier 
deeds  and  copies  must  be  produced,  although  the  recitals 
of  them,  so  far  as  they  were  stated  in  a  deed  of  1799,  were 
all  in  confirmation  of,  and  not  in  opposition  to,  the  title 
of  the  vendor.  And  although  a  forty  years'  good  title  was 
alluded  to  as  subsisting,  the  counsel  for  the  vendor  did 
not  appear  to  think  of  pressing  that  alone  with  any  suc- 
cess against  the  purchaser.  See  Cooper  v.  Emery,  10 
Sim.  609. 

Possession  therefore  alone,  unless  such  possession  be 
for  a  period  exceeding  the  common  duration  of  human 
life,  can  never  of  itself  be  a  sufficient  ground  upon  which 
to  found  a  secure  and  satisfiEU^tory  title,  and  therefore  no 
title  is  allowed  to  begin  and  to  end  simply  with  the  pos- 
session of  one  individual.  It  must  be  shown  how  the 
estate  of  such  an  individual  commenced,  and  besides  this, 
it  must  be  shown  that  there  has  been  an  ownership  for  at 
least  sixty  years.    See  Coitrell  v.  WathinSy  1  Beav.  361. 

But  although  such  is  now  generally  considered  to  be 
the  rule,  it  is  not  unusual  for  vendors,  by  special  agree- 
ment or  by  conditions  of  sale,  to  limit  the  time  at  which 
the  title  shall  commence,  as  well  as  to  curtail  the  rights 
of  the  purchaser  in  other  respects,  and  particular  circum- 
stances may  cause  a  departure  in  some  cases  from  the 
strict  rule.  Thus  in  a  case  before  Lord  Chancellor 
Brougham  (1832),  it  may  at  first  be  thought  that  the  rule, 
that  a  sixty  years'  title  is  always  to  be  required,  has  been 
infringed;  but  on  referring  to  that  case  it  will  be  seen, 
that  although  the  strict  documentary  title  did  not  extend 
back  sixty  years,  yet  that  there  had  been  fifty  years' 
undisputed  possession,  and  other  circumstances,  as  stated 
below,  were    allowed   to    exempt   the   case   from    the 
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general  rule.    The  writer  has  not  been  able  to  meet  with 
the  case  in  any  other  report  than  that  of  the  Legal  Ob- 
server, from  which  it  is  copied : — "  Minchin  v.  Nance^ 
H.  T.  Jan.  16,  1832.    The  Lord  Chancellor,  in  giving 
judgment  in  this  case,  which  was  argued  some  time  ago, 
said — this  was  an  appeal  from  the  judgment  of  the  Master 
of  the  Rolls  upon  a  question  of  title  objected  to  by  a  pur- 
chaser, against  whom  the  bill  was  filed  for  specific  per- 
formance of  his  contract.    The  Master,  upon  reference  to 
him,  made  his  report  against  the  title.    The  question  came 
before  the  Ck>urt  below  upon  exceptions  to  that  report, 
and  the  Master  of  the  Rolls  overruled  it.    The  case  was 
argued  in  this  Court  with  a  great  deal  of  learning  on  both 
sides ;  but  the  decision  turns  upon  circumstances  which 
are  not  likely  to  occur  again ;  so  that  this  case  is  not  one 
to  form  a  precedent  for  ftiture  cases.      The  deed  with 
which  the  title  offered  to  defendant  began,  was  a  convey- 
ance in  1769  by  two  brothers,  children  and  devisees  of  a 
testator  of  the  name  of  Eames,  to  John  Eames,  a  third 
and  eldest  brother.    The  question  was,  whether  the  title 
deduced  from  that  time  down,  was  bad  for  the  non-pro- 
duction of  the  father's  will,  under  which  the  parties  to 
that  conveyance  derived  their  title.    The  general  rule  of 
showing  sixty  years'  clear  title  did  not  apply  here ;  but 
the  question  is,  whether  the  circumstances  do  not  supply 
the  defect,  and  take  this  case  out  of  that  rule,  which  was 
not  absolute ;  but  there  was  a  general  understanding  that 
a  title  ought  to  go  so  far  back,  and  this  Court  acted  upon 
the  principle,  unless  circumstances  made  a  departure  from 
it  reasonable  and  just.     Now  the  circumstances  in  this 
case  were  strong  in  that  respect.     In  the  first  conveyance 
John  Eames  gave  a  consideration  of  572/.  to  the  two  bro- 
thers, and  very  soon  afterwards  executed  a  mortgage  to 
Mrs.  Saunders,  to  secure  the  repayment  to  her  of  600/. 
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lent  by  her  on  the  security  of  the  whole  property.  It 
was  the  usual  custom  dien  to  lend  on  mortgage  about 
two  thirds  the  value  of  the  property,  and  that  made  it  a 
reasonable  supposition  that  the  share  of  each  of  the  bro* 
thers  in  this  was  300/.,  a  supposition  made  still  stronger 
by  the  sum  paid  to  the  two  for  their  shares.  It  was  rea- 
sonable to  believe,  that  Mrs.  Saunders  made  proper  inqui- 
ries into  the  title  and  about  this  will,  before  she  advanced 
her  600/.  John  Eames  sold  his  equity  of  redemption  in 
1781  to  Bradley,  who  sold  it  to  Croft,  from  whom  the 
present  vendors  obtained  it.  Bradley,  as  well  as  John 
Eames,  made  such  alterations,  additions,  and  improve- 
ments in  the  property,  as  showed  their  confidence  in  their 
title.  These  repeated  dealings  with  the  property  showed 
still  greater  confidence,  which  could  not  have  arisen  with- 
out inquiry  into  the  title.  There  was  also  fifty  years'  un- 
disputed possession— a  period  somewhat  short  of  that 
which  contitutes  a  marketable  title ;  but  a  title  was  not 
bad,  although  it  was  not  what  is  called  marketable.  The 
cases  referred  to  at  the  bar  were  Stevem  v.  Onppy  and 
Coussmaher  v.  Sewell.  The  case  of  Stevens  v.  Guppy,  in 
2  Sim.  &  St.  439,  is  distinguishable  from  the  present  case, 
and  one  principal  difference  between  them  was,  that  in 
Stevens  v.  Ouppy  the  decision  was  in  1826,  and  the  deed 
with  which  the  title  began  was  a  conveyance  in  1806,  a 
recent  transaction,  being  only  twenty  years'  title.  The 
case  of  Coussmaher  v.  SeweUj  which  is  to  be  found  in 
Appendix  No.  31,  to  Sir  Edward  Sugden's  book  on  Ven- 
dors and  Purchasers,  was  more  applicable.  There  the 
purchaser  was  compelled  to  take  the  title,  although  it  was 
not  shown  to  run  for  sixty  years.  The  rule  of  sixty  years' 
title  not  being  established  by  the  legislature,  nor  deemed) 
absolute  in  this  Court,  the  title  might  in  all  probability  be 
good  without  it  \  and  I  am  of  opinion,  that  the  circum- 


AND  TITLS8  AFFBCTBD  BT  LAP8E  OF  TIME.  183 

stanceB  take  this  case  out  of  the  rule."    The  judgment  of 
the  Master  of  the  Rolls  was  affirmed. 

The  old  law,  to  which  it  may  be  worth  whil^  to  advert, 
as  affecting  the  rights  to  real  property,  was  founded  prin- 
cipally upon  three  statutes,  the  32  Hen.  8,  c.  2 ;  21  Jac.  1, 
c.  16,  and  the  Statute  of  Fines,  the  4  Hen.  7,  c.  24. 

By  the  first  of  these  statutes,  sect«  1,  no  writ  of  right, 
prescription,  or  claim  shall  be  had,  unless  founded  on 
some  seisin  within  sixty  years ;  nor,  by  sect.  2,  any  writ  of 
assise  or  possessory  action  upon  the  disseisin  of  any  an- 
cestor, except  the  same  be  founded  on  the  seisin  of  any 
ancestor  within  fifty  years  before  action  brought;  nor, 
sect.  3,  any  action  founded  on  the  party's  own  seisin,  un- 
less the  same  be  within  thirty  years ;  neither,  sect.  4,  shall 
any  avowry  or  a^nisance  for  any  rent  of  the  ancestor, 
or  of  the  party  himself,  nor  any  other,  be  had,  if  the  claim 
be  above  fifty  years.  And  by  sect.  6  all  writs  of  formedon 
were  to  be  sued  within  fifty  years,  which,  by  the  next 
statute  of  21  Jac.  1,  c.  16,  was  reduced  to  twenty  years, 
and  no  exception  is  made  for  disabilities,  except  in  respect 
of  persons  or  rights  then  in  existence. 

By  the  21  Jac.  I,  c.  16,  s.  1,  no  entry  was  to  be  made 
.  (a  consequence  of  which  was,  that  no  ejectment  could  be 
brought)  but  within  twenty  years  next  after  the  right  ac- 
crued, with  an  exception  in  favour  of  persons  under  inca- 
pacity at  the  time  of  the  right  first  descended,  who  might 
sue  within  ten  years  next  after  the  disabilities  were  re- 
moved. The  remainder  of  the  statute  applies  to  the  limi- 
tation of  personal  actions. 

Certain  persons  or  corporations  were  not  within  these 
statutes,  such  as  the  king  and  ecclesiastical  bodies ;  like- 
wise some  kinds  of  ecclesiastical  property  were  exempted 
firom  their  operation,  as  titles  in  lay  lands  and  advowsons. 
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and  certain  rents  and  services,  as  to  which  there  are  parti- 
cular rules  and  rights  of  action  especially  applicable. 

There  were  also  certain  actions,  such  as  for  waste,  for 
dower,  for  escheats,  and  some  founded  on  prescription, 
to  which  these  statutes  did  not  apply.  See  7  Com.  Dig. 
tit.  Temps ;  Tyrrell's  Sug.  91. 

In  some  cases  the  right  of  entry  or  ejectment  might  be 
lost  in  a  shorter  time  than  is  mentioned  by  the  statute  of 
21  Jas.  1,  c.  16,  by  a  descent  cast  by  one  who  has  gained 
possession  by  wrong,  and  has  transmitted  that  possession 
to  his  heir,  without  an  estate  of  dower  or  curtesy  inter- 
posed. 

By  the  late  act  of  3  &  4  Will.  4,  c.  27,  (the  present 
Statute  of  Limitations)  almost  every  real  action,  except  the 
writ  of  dower,  quare  impeditf  and  ejectment,  is  abolished 
from  the  31st  day  of  Dec.  1834,  and  twenty  years  is  made 
the  common  limit  for  the  recovery  of  real  estates  from  the 
time  when  the  right  of  the  claimant  first  accrues.  In  case 
of  disability,  ten  years  are  allowed  to  claimants  and  their 
representatives  from  the  time  when  their  disability  shall 
have  ceased,  or  the  claimant  shall  have  died ;  but  in  no  case 
is  more  than  forty  years  to  be  allowed  to  persons  under 
disabilities,  and  no  frirther  time  allowed  (as  heretofore)  for, 
a  succession  of  disabilities.  Ecclesiastical  claims  ^u'e  to  be 
made  within  a  period  of  sixty  years,  or  such  a  period  as 
will  comprehend  two  incumbencies  with  an  additional 
period  of  six  yeara,  extending  into  a  third  incumbency. 
Provisions  are  also  made  for  preventing  remote  claims  by 
tenants  in  tail  after  alienation  and  assurances  made  of  the 
property  by  any  such  tenants  in  tail,  provided  twenty 
years'  adverse  possession  has  been  enjoyed  under  such 
assurances. 

By  this  provision,  one  of  the  principal  causes  of  great 
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length  in  abstracts,  arising  from  the  fear  of  latent  claims 
and  of  consequent  insecurity  of  title,  is  removed ;  for  under 
the  old  law,  claims  by  tenants  in  tail  or  tenants  in  re- 
mainder might  not  have  been  effectually  barred  after  a 
lapse  of  a  hundred  years.  In  consequence  of  these 
changes  in  the  law,  which  do  away  with  such  remote 
claims,  or  the  chance  of  recovering  estates  after  a  con- 
siderable lapse  of  time,  and  particularly  in  consequence  of 
the  abolition  of  the  old  writ  of  right,  some  titles  are  now 
considered  marketable  which  before  the  late  statute  could 
not  be  so  regarded. 

Formerly  it  was  requisite  to  inquire  how  every  old 
estate  tail  was  created,  whenever  the  fact  of  an  entail 
appeared  upon  the  abstract.  And  oftentimes  when  sus- 
picion only  of  an  estate  tail  was  excited  by  some  recital 
or  instrument,  such  as  a  fine,  or  recovery,  or  surrender, 
affecting  the  estate,  a  purchaser  was  compelled  to  use  great 
circumspection  in  regai*d  to  the  title,  although  there  might 
have  been  a  long  subsequent  possession. 

In  no  case  does  it  seem  necessary  now,  as  we  have  before 
stated,  to  carry  back  the  title  much  beyond  the  common 
period  of  human  life ;  for  no  succession  of  disabilities  is 
allowed,  and  all  claims  must  be  made  within  the  period  of 
forty  years,  except  ecclesiastical  claims  and  claims  of 
the  crown,  which  latter  are  not  affected  by  the  late  act. 
If  to  this  period  of  forty  years  be  added  or  allowed,  a 
time  for  children  coming  to  full  age,  (before  which  time  of 
course  no  disposition  can  be  made  by  them),  the  period  is 
extended  to,  between  60  and  70  years,  after  which  the 
great  probability  is  that  no  latent  claims  can  arise,  neither 
is  there  any  danger  that  fraudulent  conveyances  or  deal- 
ings with  the  estate  should  be  concealed  for  a  longer,  or 
even  for  so  long  a  time. 

It  seems  to  be  generally  admitted  that  the  crown  not 
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being  particularly  named  or  referred  to  by  the  3  &  4  Will. 
4y  c.  27  (the  late  Statute  of  Limitations),  die  rights  of  the 
crown  remain  as  they  were  prior  to  that  statute. 

It  will  be  remembered,  that  the  rights  of  the  crowni  to 
which  was  formerly  applied  the  maxim  of  '^  nuUum  tempuM 
oecurrit  regi"  have  been  much  narrowed  by  the  9  Geo.  3, 
c.  16,  by  which  act  those  claims  are  limited  to  sixty  yean 
prior  to  the  suit  commenced,  with  an  exception  as  to  fee 
(arm  rents  which  have  been  paid  within  sixty  years. 
Where  certain  fee  fiurm  rents,  which  formerly  belonged  to 
the  crown,  did  not  appear  by  the  books  in  the  auditor^s 
office  of  the  crown  in  the  year  1816,  to  have  been  received 
since  the  year  1706,  a  purchaser,  in  the  absence  of  all 
other  evidence,  was  decreed  to  take  the  estate  which  had 
formerly  been  subject  to  these  payments.  Simp^om  v. 
Gutteridgey  1  Mad.  609. 

But  there  are  still  under  this  act  exceptions  in  favour  of 
the  claims  of  the  crown  where  the  property  is  part  of  any 
honor,  manor,  lands,  or  hereditaments,  or  •  the  profits 
thereof,  which  have  been  in  charge  to  die  crown  within 
sixty  years.  Likewise  it  seems  doubtful  whether  the  above 
statute,  commonly  called  the  Nullum  Tempus  Act,  applies 
to  advowsons,  so  as  to  bind  the  claims  of  the  crown. 
Gibson  V.  Clarky  1  J.  &  Walk.  169 ;  but  in  that  case, 
after  an  enjoyment  for  nearly  140  years,  and  three  presen«> 
tations  to  the  living,  none  having  been  made  by  the  crown, 
a  grant  was  presumed,  although  the  particular  estate  or 
subject-matter  in  question  had  been  excepted  in  a  former 
ancient  grant. 

Under  the  old  law,  advowsons  were  not  subject  to  the 
Statutes  of  Limitation,  having  been  exempted  by  the  1 
Mary,  c.  6,  and  7  Ann.  c.  18,  from  the  32  Hen.  8,  c.  2. 
Before  the  late  statute  of  3  &  4  Will.  4,  c.  27,  property 
subjected  to  the  claims  of  the  church  or  of  any  ecclesias* 
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tical  body  was  never  safe,  but  exposed  to  the  objection  of 
'*  nullian  tempus  occurrit  eccletue"  as  in  the  case  of  claims  of 
the  crown,  Magdalen  CoUege  case,  1 1  Rep.  78  b.  Although 
bishops  and  other  ecclesiastical  persons  might  be  barred 
during  their  lives  by  their  own  neglect,  Plow.  638,  yet 
if  barred  by  fine,  their  successors  had  each  five  years  to 
make  their  claims  under  the  second  saving  in  the  statute 
of  4  Hen.  7,  c.  24,  and  by  31  Hen.  8,  c.  13. 

But  now  by  the  act  of  3  &  4  Will.  4,  c.  27,  the  period 
of  limitation  fixed  for  the  recovery  of  property  by  cor- 
porations sole  is  altered  as  above-mentioned.  The  enact* 
ment  cannot  be  better  stated  than  by  citing  the  words  of 
the  act,  which  declares,  (sect.  29,)  that  it  shall  be  lawful  for 
any  archbishop,  bishop,  dean,  prebendary,  parson,  vicar, 
master  of  hospital,  or  other  spiritual  or  eleemosynary  cor- 
poration sole,  to  make  an  entry  or  distress,  or  to  bring  an 
action  or  suit  to  recover  any  land  or  rent  within  such 
period  as  therein  is  mentioned  next  after  the  time  at  which 
the  right  of  such  corporation  sole,  or  of  his  predecessor,  to 
make  such  entry  or  distress,  or  bring  such  action  or  suit, 
shall  first  have  accrued ;  (that  is  to  say)  the  period  during 
which  two  persons  in  succession  shall  have  held  the  office 
or  benefice  in  respect  whereof  such  land  or  rent  shall  be 
claimed,  and  six  years  after  a  third  person  shall  have  been 
appointed  thereto,  if  the  times  of  such  two  incumbencies 
and  such  term  of  six  years  taken  together  shall  amount  to 
the  full  period  of  sixty  years ;  and  if  such  times  taken 
t<^ther  shall  not  amount  to  the  full  period  of  sixty  years, 
then  during  such  further  number  of  years,  in  addition  to 
such  six  years,  as  will  with  the  time  of  the  holding  of  such 
two  persons  and  such  six  years  make  up  the  full  period  of 
sixty  years ;  and  aflerthe  Slst  day  of  December,  1833,  no 
such  entry,  distress,  action,  or  suit,  shall  be  made  or  brought 
at  any  time  beyond  the  determination  of  such  period. 
And  by  sect.  30  it  is  enacted,  that  after  the  said  Slst  day 
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of  December,  1833,  no  person  shall  bring  any  quare 
impedit  or  other  action  or  any  suit  to  enforce  a  right  to 
present  or  bestow  any  church,  vicarage,  or  other  ecclesi- 
astical benefice,  as  the  patron  thereof,  after  the  expiration 
of  such  period  as  therein  is  mentioned ;  (that  is  to  say)  the 
period  during  which  three  clerks  in  succession  shall  hav^ 
held  the  same,  all  of  whom  shall  have  obtained  possession 
thereof  adversely  to  the  right  of  presentation  or  gift  of 
such  person,  or  of  some  person  through  whom  he  claims, 
if  the  times  of  such  incumbencies  taken  together  shall 
amount  to  the  ftiU  period  of  sixty  years ;  and  if  the  times 
of  such  incumbencies  shall  not  together  amount  to  the  full 
period  of  sixty  years,  then  after  the  expiration  of  such 
further  time  as  with  the  times  of  such  incumbencies 
shall  make  up  the  full  period  of  sixty  years. 

Tithes  in  the  hands  of  lay  proprietors  come  within  the 
like  exceptions  or  "privileges  as  tithes  in  the  hands  of 
ecclesiastical  persons ;  and  though  titles  of  honour  and 
dignities  are  not  within  the  Statutes  of  Limitation,  yet 
offices  with  fees  and  profits  are.  36  Law  Journ.  225. 
These  statutes  extend  to  incorporeal  hereditaments,  except 
quit  rents  and  certain  rent  services.  Quit  rents,  and  other 
rents  of  which  seisin  may  be  had,  were  within  the  32 
Hen.  8,  c.  2,  but  it  seems  that  rents  created  by  deed  were 
not;  see  Co.  Litt.  115 a ;  but  to  the  latter  the  doctrine  of 
presumption  might  be  more  readily  applied  than  to  the 
former,  for  the  former  ought  to  be  released  or  extinguished 
by  the  deed  of  the  lord  to  whom  they  are  payable,  and 
could  not  be  presumed  to  be  paid  under  fifty  years,  the 
time  fixed  by  the  late  Statute  of  Limitations.  Eldrige  v. 
Knotty  Cowp.  214.  But  now,  under  the  3  &  4  Will.  4, 
c.  27,  twenty  years  appears  to  be  the  limit  within  which 
these  rights  must  be  claimed ;  and  by  sect.  42  of  that  act, 
no  arrears  of  rent  or  interest  are  recoverable  but  within 
the  period  of  six  years,  dated  from  the  time  when  the 
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same  became  due,  or  within  six  years  after  an  acknow- 
ledgment of  the  same  shall  be  given  to  a  person  entitled 
thereto. 

Courts  of  Equity,  following  the  law  in  deciding  upon 
rights  which  come  within  th^ir  jurisdiction,  have  hitherto 
always  referred  to  the  shorter  periods  of  limitation  fixed 
by  the  act  of  21  Jac.  1,  c.  16,  than  to  those  of  the  statute 
32  Hen.  8 ;  and  in  accordance  with  this  rule,  the  House  of 
Lords,  affirming  the  decision  in  the  case  of  Ckolmondeley 
V.  Clinton^  2  Jac.  &  W.  191,  held,  that  Lord  Clinton 
and  his  father  haying  been  in  possession  of  an  estate  for 
twenty  years,  to  which  estate,  subject  to  a  mortgage 
in  fee,  they  believed  themselves  to  be  entitled,  and  in 
respect  of  which  they  had  paid  interest,  a  title  to  the 
property  was  acquired  by  such  possession  as  against  a 
devisee,  who,  as  it  appeared,  would  have  been  entitled,  but 
for  this  adverse  possession,  in  equity.  Those  in  whom  the 
legal  estate  was  vested  were,  upon  the  strength  of  this 
possession  by  Lord  Clinton,  held  to  be  trustees  for  him 
as  the  beneficial  owner. 

In  cases  of  presumption,  either  of  rights  obtained  or 
abandoned,  or  of  grants  or  waiver  of  gi*ants,  twenty  years 
has  been  most  frequently  adopted  by  the  Courts  of  Law 
and  of  Equity,  in  the  absence  of  all  direct  evidence. 

Under  the  Statute  of  Fines,  4  Hen.  7,  c.  24,  privies  as 
well  as  strangers  were  bound  (except  persons  under  dis- 
abilities), so  that  they  pursued  their  claims  within  five 
years  next  after  proclamation  had ;  or,  according  to  the 
second  saving  in  that  act ;  so  that  they  pursued  their  right 
and  title  within  five  years  after  such  action,  right,  title,  or 
claim  accrued;  or  if  under  disability,  then  within  five 
years  after  such  disability  ceased.  This  was  particularly 
important  to  be  adverted  to  where  estates  tail  had  existed 
with  remainders  and  reversions  expectant  thereupon.  But 
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in  consequence  of  the  late  act  3  &  4  Will.  4,  c.  74,  aboUah- 
ing  fines  and  recoveries^  these  claims  are  not  of  course  for 
the  future  of  any  avail,  the  instruments  under  which  they 
were  formerly  made,  and  to  which  they  were  incident, 
being  no  longer  acted  upon. 

The  nature  of  the  possession  upon  which  reliance  is 
placed  in  any  title,  or  the  nature  of  the  claim  to  which  (if 
any)  the  property  is  subjected,  ought  to  be  considered. 
An  instance  of  a  title,  which  was  considered  doubtful  after 
a  long  quiet  enjoyment,  occurred  in  the  case  of  Canst  v. 
BafTj  2  Mer.  67.  In  that  case  a  will  was  discovered 
nearly  ninety  years  old,  from  which  it  appeared  that  it 
was  possible  that  some  parties  might  not  have  conveyed 
away  their  whole  interests,  and  that  consequently  an  im* 
perfect  title  had  been  relied  upon  at  that  distant  period  of 
time.  The  estate  had  also  subsequently  been  sold  at  a 
very  low  price.  A  fine  had  however  been  levied  by  proper 
parties  to  a  deed  dated  in  1726,  and  there  had  been  appa- 
rently quiet  possession  up  to  the  year  1816.  The  Lord 
Chancellor  seemed  to  consider  (from  the  few  observations 
that  were  made  by  him),  that  it  was  doubtful  whether  he 
ought  to  compel  a  purchaser  to  take  such  a  title. 

If  the  possession  and  the  right  to  the  possession  have 
not  gone  together,  more  reliance  will  of  course  be  placed 
upon  a  possession  which  has  been  strictly  adverse,  than 
upon  a  possession  which  has  commenced  or  been  con* 
tinned  by  sufferance,  or  upon  certain  specified  terms. 

A  possession  on  which  a  title  to  the  fee  is  grounded  by 
the  occupant  cannot  be  considered  of  much  moment,  where 
the  parties  stand  at  all  in  the  relation  of  landlord  and 
tenant,  mortgagor  and  mortgagee,  trustee  and  cestuique 
trust,  because  an  adverse  possession  can  rarely  be  pre- 
sumed in  such  cases.  A  tenant  can  never  set  up  a  title  in 
opposition  to  his  landlord,  and  a  considerable  length  of 
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time  mnst  elapse,  perhaps  not  less  than  forty  years,  before 
a  mortgagee  in  possession  can,  upon  his  mere  possession 
raise  such  a  presumption  of  title  in  himself  (joined  to  the 
antecedent  title  of  course)  as  may  be  considered  market* 
able  when  in  opposition  to  the  mortgagor.    For  although 
by  the  late  act,  3  &  4  Will.  4,  c.  27,  sect.  28,  no  mort« 
gagor  is  allowed  to  claim  title  as  against  a  mortgagee, 
who  has  been  in  possession  or  receipt  of  the  rents  for 
twenty  years,  or  where  twenty  years  have  elapsed  since 
any  acknowledgment  in  writing  signed  by  the  mortgagee 
shall  have  been  given  to  the  mortgagor  or  his  agent  of  the 
title  of  such  mortgagor ;  yet  as  regards  a  stranger  pur- 
chasing from  a  mort^gee,  this  possession  can  never  give 
satisfaction  or  security,  from  the  impossibility  of  proving 
the  fact,  that  an  acknowledgment  to  the  mortgagor  may 
not  have  been  signed  and  given  by  the  mortgagee.     It 
may  be  in  the  knowledge  of  the  mortgagee  himself,  that 
he  has  a  perfectly  secure  title,  but  how  can  he  convince  a 
purchaser  of  the  negative  fact,  that  no  claim  has  been 
made  ?  and  if  he  cannot  give  this  satisfaction,  he  never  can 
compel  a  purchaser  to  take  a  title  founded  on  such  doubt- 
ful evidence.    In  some  cases  too  parties  rightfully  entitled 
to  the  estate  may  be  under  some  disability,  or  the  time 
for  making  a  claim  may  not  have  arrived,  owing  to  some 
prior  existing  estate.     Under  the  last  mentioned  act,  the 
time  limited  for  the  recovery  of  property  subject  to  an 
express  trust,  is  to  commence  or  be  calculated  as  com- 
mencing at,  and  not  before  the  time,  at  which  a  convey- 
ance shall  have  been  made  to  a  purchaser  for  valuable 
consideration,  see  sect.  26.     In  the  absence  therefore  of 
such  a  conveyance,  the  old  rules  of  equity  with  length  of 
possession  may  be  relied  on ;  and  although  equity  is  not 
disposed  to  encourage  stale  claims,  yet  the  court  has  afler 
a  very  considerable  elapse  of  time,  forty  years  or  upwards, 
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instituted  an  inquiry  into  the  circumstances  under  which 
a  trustee  became  possessed  of  a  trust  estate ;  and  had  it 
been  a  regular  purchase  in  the  case  referred  to,  cited  below, 
an  inquiry  might  not  have  been  allowed  under  the  cir- 
cumstances«  Thus  in  the  case  of  Chalmer  y.  Bradley, 
1  J.  &  Walk.  51,  although  estates  had  been  held  by  a 
trustee  and  the  parties  to  whom  he  had  devised  the  pro- 
perty, just  as  if  it  had  been  the  trustee's  own  estate,  and 
this  for  forty-five  years,  and  although  there  was  great 
reason  to  believe  that  the  trustee  having  a  lien  on  the 
estate  had  retained  it  with  the  assent  of  some  of  the 
cestuique  trusts,  yet  an  inquiry  was  notwithstanding  that 
lapse  of  time  allowed  to  be  made.  The  Master  of  the 
Rolls  observed,  that  if  it  had  been  a  sale  of  the  cestuique 
trusts  interest  to  his  trustee,  (a  transaction  always  viewed 
with  great  jealousy),  it  would  have  been  liable  to  be  im* 
peached,  if  the  cestuique  trust  had  made  an  application 
for  that  purpose  within  a  reasonable  time.  But  the  trans- 
action did  not  purport  to  be  a  sale.  The  deed  of  1789 
recognizes  that  the  trustee  had  advanced  out  of  his  own 
money  to  the  creditors  more  than  the  value  of  the  estate. 
If  that  were  so,  the  consequence  would  be,  that  he  would 
stand  in  the  place  of  the  creditors,  who  were  the  primary 
cestuique  trusts.  He  had  an  undoubted  lien  on  the  estate, 
which  would  continue  a  charge  on  it  while  unsold,  or  en- 
title him,  if  it  were  sold,  to  appropriate  the  proceeds  for  his 
own  use  to  the  full  amount  of  his  advance.  "  The  fact," 
he  adds,  **  is  proved,  that  from  the  death  of  the  testator  till 
1804  (a  period  of  thirty-four  years),  the  trustee  continued 
in  quiet  and  undisturbed  possession.  He  takes  upon  him- 
self to  exercise  an  act  of  ownership  by  devising  it  by 
name  as  his  own.  On  his  death  his  son  took  possession, 
enjoyed  it  as  his  own,  and  by  his  will  devised  it  as  his  own 
to  his  fieimily,    One  share  then  came  into  the  possession 
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of  the  trustee  who  dying  m  1814,  devised  it  again.  Thus 
there  were^  three  successive  wills  by  three  successive  gene- 
rations from  1770  to  1814 ;  during  this  period  the  estate 
is  enjoyed  by  the  trustee,  and  those  claiming  under  him, 
and  no  demand  of  any  kind  is  made  upon  them." 

Claims  made  under  such  circumstances  have  always 
been  un&vourably  received  in  this  court.  In  Huei  v. 
Fletcher^  1  Atk.  467,  Lord  Hardwicke  dismissed  with 
costs,  a  bill  brought  for  an  account  after  an  acquiescence 
of  forty  years.  These,  he  says,  are  a  sort  of  bills  that  de- 
serve the  utmost  discouragement  from  this  court,  to  oblige 
an  executor  to  account  for  a  personal  estate,  which 
through  the  great  length  of  time  he  is  utterly  incapable  of 
doing.  And  in  the  case  of  Earl  of  Pomfret  v.  Lord 
Windsor^  2  Ves.  sen.  483,  a  similar  doctrine  is  expressed. 
There  are  many  other  cases  decided  on  the  same  ground. 
In  Huckstep  v.  Matthews,  1  Vem.  362,  a  bill  filed  by  per- 
sons entitled  to  a  right  of  pre-emption  was  dismissed  on 
account  of  a  delay  of  twenty-five  years.  The  Master  of 
the  Rolls  in  Pearson  v.  Belcher ^  4  Ves.  627,  dismissed  the 
bill,  stating  that  he  did  it  upon  the  principles  of  the 
cases  of  Hercy  v.  Dinwoodyy  Lord  Deloraine  v.  Brown, 
and  Smith  v.  Clay,  all  there  cited.  Janes  v.  Turberville, 
4  Bro.  C.  C.  115,  was  a  case  where  payment  of  a 
legacy  was  presumed  from  no  demand  having  been 
made  for  forty  years.  In  Campbell  v.  Walker,  5  Ves.  678, 
Lord  Alvanley  lays  it  down  that  appUcations  for  relief 
from  purchases  made  by  trustees  must  be  made  in  reason- 
able time ;  and  he  notices  a  case  of  Price  v.  Bym,  where 
he  had  refused  such  am  application,  on  account  of  a  lapse 
of  twenty  years.  His  doctrine  is  recognised  by  Lord 
Eldon  in  Parhes  v.  White,  11  Ves.  226.  Bonney  v. 
Ridgard,  1  Cox,  145,  and  Hercy  v.  JDinwoody,  are  also 
cases  where  relief  was  refiised  on  the  ground  of  long  ac- 
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quiescence.  Andreum  r.  Wrifley,  4  Bro.  G.  C.  125,  was 
decided  on  the  same  principle ;  and  Gregory  v.  Oneg^jj 
Coo.  201,  is  a  late  case,  where,  though  under  very  strong 
circumstances,  the  period  of  time  that  had  elapsed  de- 
barred the  plaintiffs  from  relief.  Tiie  Master  of  the  Rolls 
also  observes  :-^ 

"  I  have  stated  these  authoritiea,  whidi  are  a  few  among 
many,  to  show  the  principles  that  have  governed  the 
Courts  of  Equity  in  applying  length  of  time  as  a  bar  to 
relief.  They  do  not  proceed  on  the  ground  of  individual 
hardship  or  loss;  public  policy  requires  that  persons 
should  not  lie  by  and  call  for  accounts  at  a  distent  period 
when  the  accounting  party  is  dead,  and  under  all  the  diffi- 
culties that  arise  when  the  vouchers  are  lost,  and  the 
knemory  of  witnesses  is  gone.  It  is  not  as  a  bar  by  an- 
alogy to  the  statute,  that  the  length  of  time  operates  here ; 
but  it  gives  a  ground  for  {H'esaming  in  favour  of  length  of 
possession.  It  is  on  this  principle,  that  in  courts  of  law 
acts  of  parliament,  grants,  and  releases,  have  frequently 
been  presumed. 

In  one  case.  Doe  v.  Prosier ^  Cowp.  217,  the  Court  of 
King's  Bench  went  the  length  of  pr-esoming  an  actual 
ouster  of  one  tenant  in  common  by  another,  after  an  ex- 
clusive possession  for  Airtynsix  years  without  rending 
any  account.  In  the  case  of  Chalmer  v.  Bradley j  1  J.  Ic 
Walk.  51,  the  Master  of  the  Rolls  says,  *^  the  trustee  hav- 
ing acquired  the  share  of  Thomas  became  tenant  in  com- 
mon with  the  plaintifis,  and,  according  to  the  principle  of 
the  case  I  just  mentioned,  this  would  be  sufficient  if  it  were 
a  legal  estate  to  presume  an  OMter.  Here,  however,  it  is 
to  be  considerered  that  he  also  stood  in  the  character  of 
trustee.^' 

In  this  case  an  inquiry  was  decreed  to  be  made,  as  to 
the  value  of  the  estate,  the  amount  advanced  on  'the  testa- 


AND  TITIiBS  AFFBCTBD  BT  I<4P8fi  OF  TIMB.  196 

tor's  account  by  the  trustee,  and  whether  a  release  or 
relmquishm^it  of  their  rights  was  made  by  the  cestuique 
trusts ;  the  Master  of  the  Rolls  intimating  his  opinion, 
that  where  cestuique  trusts  had  actually  sold  to  the  trustee 
their  interests,  there  was  not  so  strong  a  ground  for 
inquiry,  as  where  the  trustee  tacitly  buys  or  takes  pos- 
session of  the  prop^ty  himself,  and  then  relies  upon  the 
lapse  of  time  to  maintain  his  title.  The  tune  in  this  case  was 
fortySre  years,  and  the  inquiry,  though  dmcted,  was  not 
supported  by  a&y  ciroumstances  which  could  be  regarded 
as  ^ery  suspicious. 

It  is  clear,  howeyer ,  that  the  ciFcmmstance  of  an  estate 
being  piurchased  by  a  toustee  from  his  oestuique  trust,  is 
not  of  itself  sufficient  ground  for  setting  aside  a  sale.  An 
agent  or  trustee  (the  Master  of  the  Rolls  says  in  Wbodhouse 
▼.  Meredith,  1  J.  &  W.  204),  may  buy,  if  his  principal  or 
<3e8tiuqae  trust,  being  fuHy  informed  of  it,  is  willing;  but 
it  cannot  be  suffered  that  he  should  contract  secretly, 
«ettiii^  up  a  nominal  parson  and  dealing  with  his  em- 
ployers in  the  name  of  such  nominee,  as  was  charged  in 
the  ease  above  alluded  to. 

If  any  sale  complained  of  appears  to  have  taken  place 
at  some  distance  of  time,  twenty  years,  or  even  eighteen 
years  ago,  mudi  depends  upon  the  nature  of  the  transac- 
tion, whether  a  vendor,  by  whom  such  a  sale  has  been 
made,  can  set  it  aside  in  equity  ?  Certainly  not,  unless  the 
delay  can  be  satis&ctorily  accounted  for  on  his  part. 
Champion  v.  JRigby,  1  Russ.  k  Mylne,  639 ;  and  when 
the  time  elapsed  is  even  somewhat  short  of  this  period, 
the  sale  might  be  supported,  if  the  solicitor  or  agent  pur- 
chasing could  prove  that  the  price  paid  by  him  for  the 
properly,  was  such  as,  in  the  exercise  of  his  professional 
duty,  he  would  advise  his  client  to  accept  from  a  third 
person,  Champion  v.  Righy,  supra. 

o2 
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A  mortgagee  or  tenant  for  life,  or  others  having  a 
limited  interest  in  a  settled  estate,  are  excepted  out  of  this 
general  rule,  they  having  always  been  allowed  to  purchase 
the  estates  mortgaged  or  the  estates  settled.  See  Howard 
V.  DucanSy  1  Turn.  Sc  Russ.  81 ;  Orover  v.  Hugell,  3 
Russ.  428. 

It  is  frequently  the  case  that  a  trustee,  solicitor,  or 
agent,  being  anxious  to  contract  with  the  person  bene* 
ficially  interested,  gets  rid  of  his  fiduciary  character,  for  the 
purpose  of  carrying  his  object  into  effect ;  and  provided 
he  places  the  trust,  or  the  property,  or  business  in  which 
he  formerly  acted,  entirely  beyond  his  controul,  so  as  to 
leave  no  doubt  that  the  party  interested  is  free  to  act,  and 
well  informed,  or  well  advised,  no  possible  objection  can 
be  made  to  such  a  purchase. 

Where  an  estate  has  been  improperly  sold  by  private 
contract,  when  it  ought  to  have  been  disposed  of  by  public 
auction,  the  parties  for  whose  benefit  it  has  been  sold, 
unless  they  have  acquiesced  in  the  sale,  have  a  right  to 
complain  of  the  irregularity  of  the  transaction ;  and  this 
right  would  probably  be  held  not  to  be  barred  in  equity, 
where  the  transaction  has  taken  place  within  ten  or  fifleen 
years,  or  even  twenty  years.  Such  a  case  would  probably 
come  within  the  rule  which  has  been  laid  down  by  the 
courts  as  to  purchases  made  of  expectant  heirs,  or  of  pro- 
prietors of  reversionary  interests ;  viz.  that  it  is  incumbent 
upon  a  person  buying  such  an  interest,  if  he  were  himself 
aware  of  llie  irregularity,  to  show  that  a  full  and  adequate 
consideration  was  paid  for  it.  Oowland  v.  De  Farioy  17 
Yes.  20,  Newton  v.  Huntf  5  Sim.  611.  See  also  the  case 
o( Fox  V.  Wright f  6  Mad.  Ill,  where  even  a  sale  by  auc- 
tion was  thought  impeachable,  the  seller  being  a  young 
man  in  necessitous  circumstances.  But  see  King  v. 
Hamlet,  2  M.  &  K.  466 ;  Shelly  v.  Nash,  3  Mad.  232 ; 
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and  generally  upon  the  subject  of  inadequacy  of  price, 
see  1  Sug.  V.  Sc  P.  438,  (10th  edition).  Where  any  other 
breach  of  trust  has  been  committed,  as  in  Hanson  v. 
Beverley,  Rolls,  17th  March,  1832,  a  court  of  equity  will  not 
compel  the  purchaser  to  take  the  title,  unless  from  length 
of  time  elapsed,  or  from  all  parties  interested  having  joined 
in  the  sale,  or  from  the  transaction  having  been  confirmed, 
or  by  reason  of  some  other  circumstances,  the  difficulty 
has  been  removed ;  and  to  effect  this,  probably  not  less 
than  twenty  years  acquiescence  would  be  regai*ded  as  a 
sufficient  lapse  of  time,  (even  in  a  matter  of  small  import- 
ance), in  order  to  put  the  title  upon  an  unobjectionable 
footing.  But  no  length  of  possession  appears  to  be 
of  any  avail,  if  during  that  time  property  has  been 
transferred  with  a  notice  to  the  transferree  or  pur- 
chaser, that  it  was  subjected  to  charitable  trusts,  even 
though  it  has  during  a  period  of  one  hundred  and  fifty 
years  been  quietly  enjoyed  under  such  conveyance.  The 
Master  of  the  Rolls,  however,  added,  in  making  that  de- 
cision, that  if  it  were  possible  to  presume  a  state  of  circum- 
stances which  should  make  the  conveyance  a  legal  transac- 
tion, he  would  make  such  a  presumption  in  favour  of  so 
long  a  possession.  Attorney  Generals.  Christ's  Hospital^  3 
M.  &  K.  344.  But  although  in  the  case  of  a  charity, 
length  of  time  constitutes  no  bar  under  the  Statute  of 
Limitations,  yet  equity  will  regard  length  of  time  in  con- 
struing a  document  relating  to  the  charity.  Attorney 
General  v.  Mayor  of  Bristol^  2  J.  &  W.  321. 

We  have  before  remarked  (p.  29)  that  as  between  co- 
parceners, joint  tenants,  and  tenants  in  common,  an  adverse 
possession  may  now  more  easily  be  presumed  than  for- 
merly, in  consequence  of  the  statute  of  3  &  4  Will.  4,  c.  27, 
s.  12. 

An  estate  being  merely  equitable  will  not  save^the  rights 
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of  parties  out  of  posseeBioD,  otherwise  than  they  might 
or  would  be  recognized  at  law^  for  H  teemg  there  may  be 
an  adverse  possession  (if  not  strictly  a  disseisin)  of  an 
equitable  estate*  This  was  decided  in  the  case  of  Ciot- 
mondfley  r.  CUniOHj  2i,k  W.  1 ;  and  in  one  case  it  was  said 
by  Lord  Hardwick,  that  a  trust  estate  may  be  the  subject 
of  disseisin ;  see  Hopkins  ▼.  HcfpHnSj  2  J.  &  W.  18,  note. 
Cases  of  fraud  or  miitake^  but  not  mistake  of  title  (see 
the  last  cited  case),  and  breach  of  trust,  being  within  the 
special  jurisdiction  of  equity,  the  courts  will  give  relief  in 
such  cases  beyond  the  periods  allowed  by  the  Statutes  of 
Limitation,  and  therefore  no  title,  however  l<mg  the  poa* 
session  under  it,  which  is  founded  upon  such  fraud,  niis~ 
take,  or  breach  of  trust,  can  be  r^arded  as  a  strictly 
marketable  title.  See  Aitometf'Oenerdl  r.  Chrigfs  Hot-- 
piialf  3  Mylne  &  Keen,  344.  But  equity  will,  if  there  be 
any  ground  at  all  for  so  doing,  raise  a  presumption  in 
favour  of  such  long  possessions.    See  the  last  case. 

In  many  instances  lands  have,  prior  to  the  Statute  of 
Mortmain,  been  charged  with  annual  rents  or  sums  in  gross, 
in  support  of  institutions  which  have  ceased  to  exist,  or 
for  some  charitable  purposes  in  respect  of  which  no  claim 
has  been  made  for  forty,  fifty,  or  sixty  years.  Under  the 
rules  adopted  by  courts  of  equity,  no  length  of  time  pre- 
sents any  bar  to  a  bill  filed  for  the  administration  of  cha- 
ritable funds ;  and  therefore  titles  involved  in  debts,  or  in 
chaises  applicable  to  such  objects  (unless  there  be  any 
grounds  from  which  a  release  or  discharge  may  be  pre- 
sumed, which  cannot  often  be  the  case,)  must  be  held 
to  be  still  subject  to  claims  of  this  kind,  and  may  be 
rejected  or  an  indemnity  taken  against  such  claims  at  the 
purchaser's  option;  but  it  must  be  remembered  that  n 
vendor  is  never  bound  to  provide  an  indemnity.  He  must 
make  out  the  best  title  he  can^  and  if  that  is  not  satislac- 
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tory,  nothing  fiirtlier  can  be  required  of  him,  but  the  con- 
tract must  be  rescinded,  unlesa  the  pnrdiaaer  is  willing  to 
accept,  and  the  vendor  to  give,  an  indemnity  or  compen- 
sation ;  whidbt  latter  may  howeyer,  in  some  cases,  as  we 
have  shown,  be  demanded. 

Upon  titlea  where  time  or  lesigth  of  possession  is  to  be 
considered  aa  obviating  defects,  many  considerations  are 
involved ;  the  comparative  importance  of  the  defect  to  be 
remedied  or  guarded  against--the  probability  of  claims  (if 
made)  being  supported,  and  the  Talue  of  the  property  or 
the  nature  of  the  defect  itself,  are  to  be  weighed  against 
the  strength  of  title  gained  by  the  lapse  of  time.  These  do 
aot  admit  of  precise  rules  being  laid  down  to  guide  the 
practitioner:  each  case  must  stand  upon  its  particular 
grounds. 

A  deficiency  rery  firequenily  attempted  to  be  got  lid  of 
by  lapse  of  time  or  length  of  possession,  is  the  loss  of 
soma  principal  deed,  peiiiapa  thirty  or  forty  years  old.  In 
such  cases,  if  there  be  any  good  secondary  evidence  of  the 
lost  document,  as  an  attested  copy  or  recital  contained  in 
a  subsequent  deed,  or  even  a  plain  copy  or  draft,  the  loss 
may  not  be  an  objection  to  the  title,  particularly  if  any 
evidence  can  be  adduced  to  proTe  that  the  document  in 
question  was  duly  ei^ecuted ;  but  if  no  such  seoondsry 
evidence  as  to  the  execution  can  be  adduced,  an  objection 
on  this  ground  might  be  &tal  to  the  title.  If,  however, 
the  loss  can  be  well  accounted  for,  as  in  the  case  of  destruc** 
tion  by  fire,  or  by  9ovfm  accidental  occurrenee,  the  impor- 
tance of  the  objection  would  be  diminished,  because  the 
contents  of  the  document  being  shown,  it  may  be  known 
how  for  eren  secondary  evidence  of  it  could  be  used 
adversely  in  any  case,  and  the  loss  being  proved  would 
tend  to  remove  any  suspicion  that  the  inatrument  was  in 
the  bands  of  an  incumbrancer.    If  instead  of  thirty  or 
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forty  years  old,  the  lost  deed  be  of  the  date  of  sixty  or 
seventy  years  anterior  to  the  sale,  and  possession  has  since 
been  enjoyed,  the  objection  to  the  title  would  be  very 
materially  diminished,  unless  something  suspicious  should 
appear,  or  the  document  in  question  be  some  deed  of  set- 
tlement or  instrument  forming  the  root,  or  a  ^ery  principal 
link  of  a  title,  the  contents  of  which  were  not  ascertained. 

But  even  in  the  last  supposed  case,  the  late  act  of  3 
&  4  Will.  4,  c.  27,  and  c.  74,  being  the  Statute  of  limi- 
tations, and  the  act  abolishing  fines  and  recoveries  have 
gone  far  to  prevent  such  a  lost  document  being  held  a  &tal 
objection  in  many  cases. 

If  instead  of  being  a  principal  deed,  the  lost  document 
be  one  of  secondary  importance,  as  for  instance,  a  deed  of 
covenant  to  produce  title  deeds;  or  an  intermediate  assign- 
ment of  an  attendant  term ;  or  a  release  by  parties  having 
charges  or  interests,  of  which  from  length  of  time  elapsed, 
or  from  other  circumstances,  there  is  a  strong  presumptive 
evidence  that  they  have  been  satisfied ;  or  a  release  of 
copyholds  to  a  party  admitted  on  the  court  rolls  who  has 
probably  dealt  with  the  property  immediately  afterwards, 
adversely  to  the  releasor,  and  with  his  cognizance ;  or  a 
deed  of  partition,  where  the  party  in  the  possession  of  the 
other  moiety  or  share  has  made  no  claim  upon  being 
apprized  of  the  sale  of  another  share,  and  after  inquiry 
made  of  him ;  or  still  more,  if  in  such  a  case  the  other 
joint-tenant  or  tenant  in  common  be  willing  to  confirm  the 
intended  sale ;  or  if  the  deed  lost  be  a  second  mortgage, 
where  the  first  mortgagee  has  full  powers  of  sale,  and  the 
value  of  the  property  is  inadequate  to  the  first  security ; 
or  a  declaration  of  trust,  where  the  objects  of  the  trust  or 
the  duties  of  the  trustees  may  be  gathered  firom  some  other 
instrument;  or  an  appointment  of  new  trustees  or  the  like, 
the  want  of  such  documents  is  a  loss  of  minor  importance ; 
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and  if  proved  not  to  be  fraudulently  concealed,  or  pur- 
posely withheld,  would  not  amount  to  an  insuperable 
objection  to  a  title. 

The  loss  of  an  original  lease  for  a  long  term,  of  which 
there  have  been  several  subsequent  assignments,  has  been 
thought  not  to  render  the  titie  to  the  leaseholds  unmarket- 
able, see  1  Prest.  Abst.  p.  12.  Nor  was  the  loss  of  a 
lease  for  a  year,  formerly  an  objection  to  a  title,  if  it  were 
twenty  years  old,  particularly  if  it  were  recited  in  the 
release ;  but  since  the  act  of  4  Vict.  c.  21,  there  is  no  longer 
any  necessity  for  a  lease  for  a  year,  although  the  recital 
required  by  the  act  must  be  inserted  in  the  release,  and  the 
stamp  duty  must  be  paid  as  heretofore  in  respect  of  the 
lease  for  a  year. 

The  loss  of  marriage  articles,  t.  e.  articles  entered  into 
before  marriage,  occasions  a  difficulty  of  not  unfrequent 
occurrence,  where  the  deed  of  settlement  recites  that  it  is 
made  pursuant  to  articles.  A  careful  search  should  be 
made  by  the  party  wishing  to  uphold  the  limitations  of 
the  settlement,  in  the  most  probable  quarters  for  the 
articles,  and  if  not  found,  upon  a  certificate  signed  by  the 
vendor^s  soUcitor  or  agent,  that  the  articles  cannot  be  dis- 
covered, then,  unless  the  recitals  warrant  the  conclusion 
that  the  deed  of  settiement  is  not  in  conformity  with  the 
articles,  the  title  must  be  accepted.  This  question  is  fur- 
ther considered  in  connection  with  the  subject  of  marriage 
settlements.  Chap.  XIV. 

Where  a  title  is  founded  upon  a  grant  from  the  crown, 
as  in  the  case  of  titles  to  crown  lands,  advowsons,  tithes, 
manors,  offices,  and  franchises,  it  is  not  prudent,  even 
after  a  great  lapse  of  time,  to  dispense  with  the  production 
of  the  original  grant ;  or  at  least  with  some  good  secondary 
evidence  of  it ;  as  it  might  contain  special  conditions,  or 
rents  might  be  reserved,  or  remainders  limited  by  it ;  and 
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y/fhere  the  grant  is  a  recent  one,  that  is  toBay,  made  within 
sixty  jrears,  the  grounds  upon  which  it  has  been  made 
ought  to  be  inquired  into,  as  circumstances  may  be  dis- 
closed whereby  the  Talidity  of  such  a  grant  may  be 
affected.  In  Cummmg  r.  FcrrtMter,  li.kW.  342,  the 
Master  ot  the  Rolls  obsenres — ^'  The  power  of  calling 
back  grants  made  by  the  crown,  when  made  under  mis- 
take, is  not  like  any  right  possessed  by  individuals ;  for 
when  it  has  been  deceived,  the  grant  may  be  recalled,  not- 
withstanding any  derivative  title  depending  upon  it,  and 
those  who  have  been  deceived  by  it  must  bear  the  conse- 
quences." In  most  grants  of  the  crown,  the  particular 
grounds  of  the  grant  are  recited,  and  the  particular  inte- 
rests which  are  re-granted  after  forfeiture  or  otherwise 
are  stated,  and  how  the  same  have  become  vested  in  the 
crown ;  and  as  far  as  may  be,  it  should  be  ascertained  that 
such  recitals  or  statements  are  accurate. 

As  the  crown  is  not  barred  by  lapse  of  time  within  sixty 
years,  according  to  the  9  Geo,  3,  c.  16,  the  title  to  real  estates 
may  in  some  cases  be  insecure,  by  reason  of  the  same 
having  been  held  within  that  period  by  an  alien,  who, 
unless  by  letters  of  denization  granted  to  him,  or  by 
naturalization,  cannot  hold  lands  either  by  himself  or 
another  as  a  trustee  for  him.  This  is  one  of  the  points 
against  which  no  caution  can  ensure  a  purchase  from  risk, 
because  it  is  often  impossible  to  ascertain  who  is  and  who 
is  not  an  alien.  Upon  office  found,  such  property  vests  in 
the  crown,  and  such  finding  has  relation  back  to  the  time 
when  the  incapacitated  party  acquired  it.  These  obser- 
vations cannot  apply  to  the  title  of  an  alien  merchant, 
who  takes  a  lease  for  years  only  of  a  house  in  this  country 
for  his  occupation,  for  this  by  law  he  is  allowed  to  do ;  and 
the  house  may  continue  to  be  his  property  even  though 
he  go  beyond  the  seas,  if  he  leave  servants  to  occupy  it 
on  his  behalf.     Bac.  Abr.  Aliens,  tit.  C,  and  Dyer  2  b. 
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If  the  property  has  been  purchased  by  a  corporatioii 
not  empowered  to  hold  lands  by  act  of  parliament^  charter, 
or  Hcense,  nnder  7  k8  Will.  3,  c  37,  the  claim  of  the 
crown,  unless  barred  by  a  possession  for  sixty  years  sub- 
sequent to  such  holding  by  the  corporation,  may  be  enforced 
against  a  present  owner. 

Titles  are  sometimes  defective  from  some  one  of  the 
deeds  (perhaps  an  instroment  twenty  or  thirty  years  cdd) 
not  having  been  executed  by  one  or  more  of  the  necessary 
parties ;  this  is  a  serious  defect,  but  it  may  be  often  easily 
remedied.  No  prudent  purchaser  could  waive  a  pdnt  of 
this  kind,  if  it  clearly  appeared  that  it  was  intended  the 
party  in  question  being  a  necessary  party  should  execute 
the  deed  and  had  not  done  so ;  because,  although  a  convey- 
ance might  be  presumed  in  some  cases  after  a  lapse  of 
thirty  years  or  thereabouts,  where  nothing  appears  to  the 
contrary,  it  is  impossible  to  presume  another  conveyance, 
where  one  already  appears .  unexecuted  by  the  intended 
party ;  and  the  transaction  being  even  sixty  years  old  could 
not  make  a  difference  in  this  respect.  The  concurrence  of 
the  party  in  question,  or  his  heir  or  personal  representative 
if  dead,  therefore  must  be  required;  and  frequently  an  ad- 
ministration will  be  necessary  to  perfect  such  a  title.  In 
such  cases  a  new  deed  will  be  requisite,  which  however 
may  be  indorsed, on  the  original. 

An  informality  in  the  attestation  or  form  of  execution  of 
an  instrument  made  in  exercise  of  a  power  (excepting  a 
will  subsequent  to  the  1st  January,  1838,)  may  also  prove 
an  objection  to  a  tide.  A  court  of  equity  sometimes 
interferes  to  support  such  deeds  where  the  object  is  a 
meritorious  object,  or  where  a  consideration  has  passed,  or 
the  intention  appears  clear.  See  2  Sugd.  on  Powers,  p. 
100;  and  see  Wright  v.  Wakefard,  17  Ves.  469;  and 
Stanhope  v.  JTor,  2  Sim.  k  St.  37 ;  and  see  ante,  p.  108. 
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Where  the  instrument  cannot  be  supported  under  the 
power,  the  parties  interested  should  advert  to  other  grounds 
in  aid  of  their  title,  such  as  length  of  time,  or  a  case  of 
election  as  against  the  heir.  ' 

Where  allotments  under  an  inclosure  act  have  been 
improperly  awarded  generally,  in  respect  of  several  titles, 
without  specifying  in  respect  of  which,  any  particular  part 
is  allotted,  (to  which  we  have  before  alluded,)  and  the 
power  now  frequently  introduced  into  inclosure  acts  has 
not  been  inserted  authorising  the  commissioner  by  a  deed 
to  amend  the  award,  it  is  feared  that  scarcely  any  length 
of  time  can  establish  the  title  to  the  allotments  so  made, 
unless  indeed  the  vendor  can  show  a  title,  which  will  be 
good  under  the  possession  had,  without  reference  to  the 
commencement  of  title  under  the  award.  And  so  it  is 
where  other  points  of  importance  under  inclosure  acts 
have  not  been  attended  to,  the  title  appears  irremediable. 
Thus  where  by  an  inclosure  award,  commissioners  had 
allotted  to  H.  M.  one  close,  described  as  late  the  land  of 
W.  P.,  and  to  W.  P.  another  close,  described  as  late  the 
land  of  H.  M.,  without  saying  that  the  several  closes  had 
been  given  in  exchange;  and  there  was  no  consent  in 
writing  by  the  proprietors  given  to  the  exchanges,as  required 
by  the  act,  it  was  held  that,  after  possession  had  for  thirty- 
nine  years,  W.  P.  could  not  make  a  title  to  the  lands  he 
had  so  received  in  exchange.  Cox  v.  King,  3  Bing.  N.  C. 
795 ;  see  also  Doe  d.  MiUmm  v.  Edgar,  2  Bing.  N.  C. 
498,  and  ante,  p.  164. 

Awards  under  an  act  of  parliament,  or  a  deed  requiring 
inrolment,  which  have  not  been  duly  inroUed  within  the 
time  prescribed,  cannot  be  considered  as  valid  instruments, 
unless  they  come  within  the  act  of  3  &  4  Will.  4,  c.  87, 
cited  hereafter. 

Where  an  assignment  or  other  act  has  been  done  or 
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executed  by  a  party  in  the  character  of  executor  or  trustee, 
when  he  had  not  any  right  so  to  act,  the  transaction  must 
be  regarded  as  a  mistake;  and  unless  acquiescence  has 
been  so  long,  that  possession  alone  will  give  a  rightful  title, 
the  title  in  question  must  be  subject  to  doubt. 

If  after  a  long  possession  it  appears  that  some  instru* 
ment  affecting  the  title  amounts  to  an  act  of  bankruptcy, 
an  inquiry  on  this  point,  or  a  search  at  the  bankrupt 
office,  should  be  made  to  ascertain  that  no  commission  or 
fiat  has  issued  upon  it.  If  no  commission  or  fiat  have 
issued  within  twelye  months  fit>m  the  time,  notice  of  the 
vendor  having  committed  an  act  of  bankruptcy  is  rendered 
immaterial  by  the  6  Geo.  4,  c«  16,  s.  86,  as  well  as  by  the 
5  &  6  Vict.  c.  122,  s.  7. 

If  a  devisee  of  real  and  personal  estate  has  by  accident, 
or  inadvertance,  or  otherwise,  been  a  witness  to  the  will, 
although  it  has  been  held  that  the  statute  of  25  Geo.  2,  c. 
6,  was  not  intended  to  apply  to  wills  relating  only  to  per- 
sonal estate ;  and  that  a  legacy  to  such  an  attesting  wit- 
ness of  a  will  viras  not  void,  Lees  v.  Summersgillf  17  Ves. 
508 ;  Emanuel  v.  Constable,  3  Russ.  436 ;  BreU  v.  Brett, 
3  Addams,  210;  Foster  v.  Banbury,  3  Sim.  40;  yet 
where  both  realty  and  personalty  are  given  to  the  witness 
by  a  will  prior  to  the  1st  January,  1838,  the  question  what 
construction  should  be  put  upon  it  is  too  doubtful  to  allow 
a  prudent  purchaser  to  accept  of  property  so  devised. 
This  point  the  late  Statute  of  Wills,  1  Vict.  c.  26,  has 
rendered  free  firom  doubt,  so  far  as  respects  devises  made 
since  the  1st  January,  1838,  for  by  sect.  15  of  that  statute 
it  is  declared  that  if  any  person  shall  attest  the  execution 
of  any  will,  to  whom  or  to  whose  wife  or  husband  any 
beneficial  devise,  legacy,  estate,  interest,  gift,  or  appoint- 
ment of  or  affecting  any  real  or  personal  estate,  (other 
than  and  except  charges  and  directions  for  the  payment  of 
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any  debt  or  debts)  shalt  be  Uierdby  given  or  made,  mch 
devisey  frc,  Bhall  be  void,  and  the  person  so  attesting  shall 
be  admitted  as  a  witness  to  proi«  the  exeeution  of  such 
wiU. 

Where  a  deyise  or  gift  is  inoperatire  from  any  other 
caase,  as  for  instance^  by  reason  of  a  testator  being  inca- 
pedtatedy  or  the  ol]jects  of  the  dense  being  not  qualified 
to  take,  or  being  unascertained,  or  by  reason  of  the  limi- 
tations of  a  will  or  deed  being  uneettain,  or  too  remote  or 
void,  or  from  any  other  cause,  no  such  length  of  time  as 
twenty  or  thirty  years  can  be  nelied  upon  to  make  good 
such  defects ;  that  is  to  say,  what  is  yoidable  only  may 
sometimes  become  va&l ;  but  generally  a  disposition  ori- 
ginally actually  void  cannot  afterwards,  standing  alone 
and  unconfirmed,  be  otherwise  than  void. 

Sometimes  a  right  of  pre-empti^i  is  claimed  by  certain 
pereons  either  under  an  act  of  parliament  •or  under  an 
agreement  or  covenant  contained  in  instruments  rdating 
to  the  title.  If  the  party  entitled  to  the  right  of  pre- 
emption be  dead,  the  right  has  probably  died  with  him ; 
but  if  it  have  been  continued  to  others,  a  certain  lapse  of 
time  after  an  adverse  sale  may  be  oonsidered  as  having 
barred  all  claim  on  this  ground;  for  instance,  twenty 
years  elapsed  after  a  sale  made  to  a  stranger,  and  no  pro- 
ceedings taken  on  behalf  «f  the  papfy  'entitled  to  the  right 
-of  pre-emption,  would  be  considered  as  a  bar  to  any  claim 
in  this  respect,  unless  fraud  or  concealment  have  been 
practised,  or  the  party  entitled  to  claim  such  pre-emption 
has  been  under  disability  or  incapacity  since  such  sale 
was  made. 

In  cases  where  parties  authorized  to  hold  lands  for 
certain  purposes  (who  are  generally  parties  incorporated 
under  acts  of  parliament)  are  directed  by  the  act  to  offer 
any  lands  held  by  them  to  those  from  whom  the  lands 
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wese  oi%malIy  purchiised,  previoa  to  makiiig  any  other 
sale  of  the  property,  it  is  a  qnegtion  whether  an  ofier  of 
the  property  so  held,  made  iannediately  after  the  original 
purchase  by  the  corporatioB  or  company,  to  the  original 
▼eaudors,  is  a  sufficient  compliance  with  the  terms  of  the 
act  so  as  to  gire  the  corporation  or  company  the  power 
of  transferring  the  estate  afterwards  at  their  pleasure  to 
any  other  parties.  If  not  a  bonA  fide  offer,  but  made 
siixq>ly  for  the  purpose  of  enabling  the  company  to  sell 
at  any  futnre  time,  snch  an  offer  could  scarcely  come 
within  the  meaning  or  spirit  of  the  act  of  parliament,  and 
it  would  be  long  ere  possession  or  length  of  time  could 
establish  a  title  so  deduced,  probably  not  less  than  thirty 
or  forty  years  undisturbed  possession  would  be  sufficient 
to  get  rid  of  such  an  objection. 

In  certain  cases  under  copyhold  titles,  where  a  for* 
feiture  has  been  incurred,  it  is  often  difficult  to  decide 
whether  length  of  time,  or  any  act  done  on  the  part  of 
the  lord,  amounts  to  a  waiver  or  dispensation  of  the  lord's 
right  to  seize.  It  is  said  that  after  a  feoffiBient  and  Uvery 
made  of  copyhold  lands,  no  subsequent  act  of  the  lord 
will  waive  the  forfeiture.  1  Watk.  Copyh.  356.  But 
akhottgh  the  lord  cannot  waive  the  forfeitnie  in  such  a 
case,  he  may  in  any  case,  even  of  treason  or  felony,  make 
a  new  grant  of  the  copyhold  estate;  and  tiiere  are  cases 
where  after  a  long  possession  a  new  grant  has  been  pre- 
sumed. 

Where  a  ime  has  been  levied  by  the  copyhold  tenant, 
it  seems  that  such  a  tarbakare  may  be  waived.  Doe  d. 
Tarrant  v.  Meltier,  8  T.  R.  162.  And  where  a  forfeiture 
has  been  incurred  in  consequence  o£  a  lease  being  made 
without  proper  license,  or  by  reason  of  waste  committed, ' 
or  upon  reftisal  to  be  admitted,  or  reftisal  of  proper  services 
by  the  copyhold  tenant,  the  forfeiture  may  be  waived  by 
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the  lord  either  expressly  or  by  acts  which  amount  to  a 
waiyer.  Dae  d.  Oriffith  v.  Priichardy  6  B.  &  AdoL  765. 
Of  course  until  the  waiver  has  taken  place  a  title  so  sub- 
jected to  the  lord's  claim  cannot  be  safely  accepted.  But 
no  forfeiture  can  be  waived  where  the  act  by  which  it  was 
occasioned  has  remained  unknown  to  the  lord.  But  the 
fact  being  mentioned  on  the  court  rolls  would  generally 
be  considered  sufficient  to  affect  the  lord  with  notice  of 
it,  in  order  to  give  effect  to  the  act  on  which  the  waiver 
is  said  to  be  founded.  It  seems,  however,  that  under  the 
old  law  a  lord's  right  of  seizing  for  a  forfeiture  may  be 
barred  after  a  period  of  twenty  years.  Doe  d.  Tarrant  v. 
HeUiery  3  T.  R.  162 ;  and  see  Milfax  v.  Baker,  1  Lev. 
26.  Under  the  new  law,  such  a  right  would  clearly  be 
extinguished  at  the  expiration  of  twenty  years  aft^r  the 
act  by  which  the  forfeiture  was  incurred,  unless  the  claim- 
ant were  under  disabilities,  and  then  ten  years  from  the 
time  when  the  right  accrued  is  allowed  to  the  party  en- 
titled, so  that  altogether  no  more  than  forty  years  be 
allowed  for  any  claim  or  action  from  the  time  of  the  right 
accrued.  See  3  &  4  Will.  4,  c.  27,  ss.  2,  16,  17.  How- 
ever, until  the  expiration  of  the  first-mentioned  period, 
unless  there  has  been  a  waiver  by  the  lord,  the  particular 
title  is  not  marketable. 

Where  the  early  description  of  lands  cannot  be  clearly 
identified  with  the  more  modem  description,  possession 
for  a  length  of  time  (for  instance  thirty  years),  with  even 
very  slight  evidence  of  the  property  being  the  same,  may 
in  many  cases  obviate  the  difficulty,  so  as  to  render  the 
title  marketable.  In  copyhold  titles  this  difficulty  can 
scarcely  occur,  if  the  case  of  Lang  v.  CoUier,  4  Russ.  267, 
is  to  be  considered  as  an  authority.  See  ante,  p.  40. 
In  these  cases,  however,  affidavits  or  certificates,  or  now 
declarations  made  under  the  Abolition  of  Oaths  Act,  by 
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persons  who  have  known  the  property,  can  generally  be 
obtained  to  connect  the  old  and  the  modern  descriptions. 

Where  fines  and  recoveries  do  not  contain  a  correct 
description  of  the  property,  twenty  or  thirty  years'  posses- 
sion under  such  assurances  may  tend  to  explain  and  over* 
come  the  difficulty,  even  if  the  act  of  the  3  &  4  Will.  4, 
c.  74,  relating  to  the  descriptions  in  deeds  declaring  the 
uses  of  fines,  or  to  make  a  tenant  to  the  prcecipe,  does 
not  apply. 

In  titles  which  are  founded  upon  tortious  acts,  or  upon 
conveyances  having  a  tortious  effect,  or  deduced  from  a 
possession  formerly  adverse,  the  following  points  ai*e  often 
necessary  to  be  noticed.  Very  close  inquiry  should  be 
made  under  what  circumstances  the  tortious  or  adverse 
estate  has  been  gained  or  commenced.  In  some  cases  a 
fine  or  feoffment,  instead  of  gaining  a  title  to  the  party 
levying  or  making  it,  may  have  worked  a  forfeiture,  and 
given  new  rights  to  a  stranger ;  and  in  other  cases  it  fire- 
quently  happens  that  what  is  supposed  to  have  been  an 
adverse  possession  was  a  possession  which  commenced  by 
sufferance  or  under  a  tenancy  acknowledged  by  payment 
of  rent,  or  under  circumstances  which  could  not  by  pos- 
sibility have  been  adverse.  Thus  formerly  a  tenant  for 
life  of  the  legal  estate,  or  even  tenant  for  years,  might 
create  a  forfeiture  by  levying  a  fine,  and  give  the  remainder- 
man or  reversioner  a  right  to  enter ;  and  as  to  the  cases 
between  trustees  and  cestui  que  trusts,  mortgagor  and 
mortgagee,  landlord  and  tenant,  and  between  joint-tenants, 
co-parceners,  and  tenants  in  common,  scarcely  any  adverse 
possession  can  be  relied  upon,  or  indeed  scarcely  any 
was  formerly  known  in  practice.  It  is  well  known  that 
a  fine  will  not  form  any  groundwork  for  a  title  by  non- 
claim,  unless  the  estate  be  divested  previously  to  the  levy- 
ing of  the  fine,  or  be  so  divested  by  the  fine  levied.    And 
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if  levied  of  merely  equitable  or  trust  estates,  although 
it  may  bar  estates  tail  of  the  equitable  interests,  yet  it 
will  work  no  tortious  effect,  or  create  any  forfeiture.  The 
rule  of  law  also,  that  a  fine  levied  of  an  estate  for  years 
creates  a  forfeiture  of  the  term,  and  the  impossibility  of 
the  tenant  disseising  his  landlord,  has  caused  the  greatest 
difficulties  in  titles  where  a  long  term  of  years  has  been 
dealt  with  for  the  purpose  or  with  the  view  of  gaining 
under  it  a  fee  simple.    See  ante,  p.  57. 


(    211     ) 
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rrrhrSB  POtTNBBD  tnK>N  PBBIGRBSS  and  DB8CBKT0. 


TiTLBS  founded  upon  pedigrees  and  deBcents  were  regarded 
in  ancient  times  as  the  most  honourable  and  desirable ) 
but  it  is  now  clearly  otherwise,  if  security  of  enjoyment 
form  any  part  of  the  desirableness  of  property.  The 
danger  of  secret  settlements  and  trusts  not  sufficiently 
declared,  the  uncertainty  of  descents,  particularly  in  regard 
to  legitimacy  and  primogeniture,  and  the  difficulty  of  un- 
ravelling family  histories  and  family  secrets,  which,  while 
unravelled  or  undisclosed,  afford  facilities  for  practising 
frauds  upon  purchasers,  diminish  the  value  of  such  titles. 
Mr.  Preston,  indeed,  mentions  a  case  where  there  being 
no  title-deeds  to  the  estate  advertised  and  contracted  for, 
the  vendor  was  advised  to  make  a  reduction  in  his  price 
of  nearly  one-third  of  the  original  value  of  the  property, 
in  order  to  satisfy  a  doubtful  or  reluctant  purchaser. 
However,  in  the  case  of  a  purchase,  the  circumstance  of 
there  not  being  any  deeds  forthcoming  could  not  now,  it 
is  believed,  form  any  valid  objection  to  a  title.  See  CoU 
treU  V.  Waikim,  1  Beav.  361. 

In  deducing  a  title  by  descent,  we  have  stated  that 
some  early  evidence  of  possession  by  the  ancestor  from 
whom  the  title  to  the  estate  is  to  be  traced,  is  necessary. 
The  new  act  for  regulating  inheritances  for  the  future, 
the  3  &  4  Will.  4,  c.  106,  is  now  of  course  the  important 
statute,  but  the  old  rules  of  law  must  still  continue  to 
govern  titles  in  cases  prior  to  the  Ist  January,  1834.    Ac- 
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cording  to  that  law,  estates  held  in  fee  simple  must  devolve 
from  the  last  owner,  who  may  be  here  called  A.,  first  to 
the  eldest  son  of  A.  and  his  eldest  son  in  perpetual  suc- 
cession through  the  male  line,  and  that  male  line  fidlingy 
the  daughters  of  the  eldest  son  or  their  descendants  are 
to  take,  before  the  estate  can  devolve  upon  the  second 
son  of  A.  or  his  descendants ;  then  failing  all  the  sons  of 
A.  and  their  immediate  issue,  the  property  must  devolve 
on  the  daughters  of  A.,  as  tenants  in  coparcenary;  and 
felling  those  daughters  and  all  their  immediate  descend- 
ants, the  estate  would  go  to  the  eldest  brother  of  A.,  if  A. 
were  the  purchaser  of  the  estate,  and  descend  to  his 
children,  in  like  manner  as  it  went  to  the  children  of  A. ; 
and  failing  these,  then  to  the  next  brother  of  A.  and  his 
descendants;  and  failing  those  descendants,  and  all  the 
descendants  on  A/s  father's  side,  the  estate  would  go  to 
the  relations  of  A.  on  his  mother's  side,  first  taking  the 
branch  of  A.'s  mother's  eldest  brother  and  his  children, 
and  then  A.'s  mother's  next  brother  and  his  children,  and 
afterwards  A/s  mother's  sisters,  and  their  children*  But 
if  A.  had  inherited  the  estate  from  his  father  or  paternal 
grandfather,  and  was  not  the  purchaser  of  it  in  the  strict 
legal  sense  of  that  word,  then  the  relations  through  the 
mother  of  A.  would  have  been  entirely  and  for  ever  ex- 
cluded, as  not  having  in  them  any  of  the  blood  of  the 
first  purchaser,  namely,  the  father  or  grandfather  of  A. 
In  like  manner,  if  A.  had  inherited  the  estate  from  rela- 
tions on  the  part  of  his  mother  or  maternal  grandfather 
or.  grandmother,  none  of  the  relations  on  the  part  of  the 
iather  could  ever  claim  the  estate. 

A  case,  which  shows  how  far  the  old  law  regarded  the 
origin  of  the  descent  where  the  estate  was  descendible, 
was  decided  by  Lord  Kenyon  in  1793,  Roe  d.  Craw  v. 
Baldtpere,  5  T.  R.  104.    In  that  case  a  party  was  tenant 
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in  tail  of  two  separate  properties,  one  derived  under  a 
settlement  made  by  an  ancestor  ex  parte  matem&y  and 
the  other  descended  to  the  same  tenant  in  tail  ex  parte 
matemd  also.  The  tenant  suffered  a  recovery  of  each 
property,  and  it  was  held  that  the  estate  which  came  by 
purchase  should  descend  ex  parte  paterndy  but  the  estate 
which  came  by  descent  should  go  as  it  came,  ex  parte 
fRatema. 

The  old  rule  of  law,  prior  to  the  1st  of  January,  1834, 
was,  that  no  estate  should  ever  lineally  ascend,  so  that 
a  father  or  mother,  or  grandfather  or  grandmother,  never 
could  claim  the  estate  of  their  son  or  other  children ;  if 
such  son  or  children  were  the  purchasers  of  the  property, 
that  it  should  rather  escheat  than  go  in  such  a  course. 

Since  the  statute  of  3  &  4  Will.  4,  c.  106,  which  came 
into  operation  on  the  1st  of  January,  1834,  the  descent  is 
to  be  traced  in  all  subsequent  cases  from  the  purchaser, 
as  heretofore;  but  tlie  last  owner  is,  by  virtue  of  that  act, 
to  be  taken  to  be  the  purchaser  of  the  property,  unless  it 
be  proved  that  he  inherited  the  same.  This  clause,  how- 
ever, does  not  get  rid  of  the  necessity  of  inquiring  upon  a 
purchase,  how  an  estate  came  into  possession,  because  a 
presumption,  if  made  to  this  extent  under  the  act,  in  the 
absence  of  all  proof  (that  proof  having  never  been  called 
for)  whether  the  estate  were  inherited  or  not,  would  be  of 
no  avail  in  defence  of  the  purchaser,  when  the  question  of 
title  came  before  the  Court,  and  when  an  inquiry  was  there 
made  whether  the  estate  was  inherited  or  not  by  the  last 
owner.  But  the  clause  is  useful,  as  tending  to  settle 
doubts  where  the  question  is  not  capable  of  clear  proof. 

By  this  act  (the  3  &  4  Will.  4,  c.  106),  in  case  there  be 
no  issue  of  the  purchaser,  the  father  or  grandfather,  mother 
or  grandmother,  or  other  lineal  ancestor,  may  be  heir  to 
the  child  or  grandchild,  being  the  purchaser  of  the  pro* 
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pertyi  in  preferenoe  to  any  relation  claiming  through  any 
such  lineal  ancestor ;  and  by  the  9th  section  of  the  same 
acty  the  half-blood  is  allowed  to  inherit,  which  was  alto- 
gether excluded  by  the  old  law.  This  last  clause  relating 
to  the  inheritance  of  the  half-blood  must  be  taken  in 
connexion  with  the  other  rule  of  descent,  that  the  estate 
shall  devolve  to  that  branch,  paternal  or  maternal,  from 
which  the  property  originally  came  by  purchase.  It  is 
evident,  that  where  property  has  descended  from  a  remote 
ancestor,  many  more  proofe  may  be  required  to  make  out 
the  title  than  where  it  is  a  simple  case  of  descent  from  a 
fitther  to  hia  son,  and  even  to  prove  one  common  case 
of  descent  from  iather  to  son,  three  certificates  are  neces- 
sary; of  the  marriage  of  the  parents,  the  baptism  of  the  son, 
and  the  death  of  the  father ;  and  if  the  baptism  of  the  son 
^>pear  not  to  have  taken  place  within  a  year  or  a  Utile 
more  after  the  marriage,  or  perhaps  even  in  every  case 
(regarding  the  possibiUty  of  a  twin  birth)  a  certificate,  or 
declaration,  under  the  late  act  for  the  abolition  of  oaths, 
(the  5  &  6  Will.  4,  c.  62,)  by  some  relative  of  the  fiunily, 
that  the  child  in  question  was  the  eldest  son  or  heir  at 
law,  should  be  suppHed.  The  same  proofe,  or  nearly  the 
same,  are  necessary  upon  a  descent  of  an  estate  tail.  And 
here  it  may  be  well  to  remind  the  student  of  the  different 
kinds  of  estates  tail,  and  of  the  different  terms  by  which 
they  are  generally  created,  whether  the  same  are  in  gene- 
ral or  in  special  tail;  as,  for  instance,  that  an  estate 
limited  to  the  heirs  of  the  body  of  A.  by  B.,  gives  A.  an 
estate  tail  special;  but  an  estate  limited  to  the  heirs  of 
the  body  of  B.  by  A.,  gives  B.  an  estate  tail  special,  while 
an  estate  to  A.  and  the  heirs  of  his  body  is  an  estate  tail 
general;  and  an  estate  to  A.  and  B.  and  the  heirs  of  their 
bodies,  gives  a  joint  estate  tail  to  A.  and  B«;  and  an 
estate  limited  to  A.  and  B.,  with  a  limitaytioa  to  the  heirs 
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of  the  body  of  A.,  gives  a  joint  tenancy  to  A.  and  B.  for 
life,  with  a  remainder  in  tail  vested  in  A.^  for  the  rule  in 
Shdly's  case  applies  equally  to  estates  tail  as  to  estates 
in  fee. 

The  certificates  and  other  documents  which  are  required 
in  support  of  these  matters  of  pedigree  are,  in  the  Courts 
of  Equity,  to  be  verified  by  affidavit,  but  this  is  dispensed 
with  between  vendor  and  purchaser  upon  a  private  treaty. 
Until  very  lately  (prior  to  the  act  6  &  6  Will.  4,  c.  62), 
statements  or  affidavits  in  writing  made  by  relations  were 
frequently  resorted  to  for  the  purpose  of  establishing  the 
fiict,  as  fiur  as  belief  or  notoriety  could  establish  it,  that  a 
person  stated  to  be  heir,  or  in  any  way  related,  was  really 
such ;  ^ther  as  being  an  only  child  or  an  eldest  son,  or  had 
become  heir  by  the  death  and  failure  of  other  issue,  or 
however  otherwise  the  fact  might  be;  these  documents, 
although  possessing  no  real  legal  validity,  were  oftentimes 
all  the  evidence  that  could  be  adduced,  and  as  it  were  by 
general  consent,  the  profession  adopted  them  as  evidence 
upon  titles.  After  the  decease  of  the  party  making  this 
deckration  in  writing,  if  he  were  a  relative,  the  document 
became  legal  evidence. 

To  prove  intestacy,  in  case  of  a  descent,  it  is  usual  in 
practice  to  require  the  production  of  letters  of  administra- 
tion to  the  deceased  Bncestor,  atthoogh  such  evidence  is 
not  conclusive,  see  Chap.  XIV.  Sometimes  the  produo- 
tion  of  a  will  may  lead  to  the  conclusion  that  there  was 
an  intestacy,  as  such  a  will  may  be  inoperative,  or  it  may 
not  comprise  all  the  property  of  the  testator. 

In  deducing  a  title  by  descent,  it  is  important  to  con- 
sider whether  property  be  subject  to  dower  or  curtesy. 
Of  course  it  is  important  to  see  that  all  former  owners  of 
the  property  have  been  natural  bom  subject9^  and  that 
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there  is  no  reason  to  apprehend  any  forfeiture  or  escheat, 
upon  the  ground  of  conviction  for  felony  or  treason. 

Persons  attainted  of  treason  or  felony,  and  aliens,  were, 
until  lately,  incapable  of  holding  or  of  transmitting  real 
property,  they  might  however,  and  still  may,  take  such  pro- 
perty; but  they  take  for  the  benefit  of  the  crown,  and  it 
vests  in  the  crown  upon  office  found.  Co.  litt.  8  a;  Dyer, 
283  b,  pi.  31.  As  to  forfeiture  of  copyholds  for  convic- 
tion, see  The  King  v.  Willes,  3  B.  &  Aid.  610 ;  Doe  d. 
Griffith  V.  Priichard,  5  B.  &  Adol.  765.  But  by  the  act 
11  &  12  Will.  3,  c.  6,  and  26  Geo.  2,  c.  40  (and  see  Col- 
Ungwood  v.  Pace,  1  Vent.  413),  natural  bom  subjects  may 
derive  a  title  by  descent  through  their  parents,  though 
aliens.  And  by  the  late  act,  3  &  4  Will.  4,  c.  106,  a  per- 
son who  has  been  attainted,  and  who  has  died  before  a 
descent  has  taken  place,  shall  not  prevent  the  descent 
being  traced  through  such  person,  in  like  manner  as  if  he 
had  not  been  attainted. 

The  son  of  a  natural  bora  subject  of  Great  Britain  is 
himself  by  law,  wherever  he  may  be  bom,  a  natural  bom 
subject,  and  entitled  to  all  privil^es  as  such,  provided  he 
be  not  attainted  or  liable  to  the  penalties  of  high  treason, 
or  in  the  service  of  any  state  in  enmity  with  Great  Britain, 
and  he  may  transmit  his  rights  to  his  children. 

But  daughters  bom  abroad  of  a  father  who  is  a  natural 
bom  subject,  although  they  may  themselves  inherit  as 
natural  bom  subjects,  cannot  transmit  the  rights  of  natural 
bom  subjects,  nor  the  right  of  succession  to  property  in 
Great  Britain  to  their  children.  Children  bom  in  India 
and  other  British  possessions  are  regarded  in  every  respect 
as  natural  born  subjects,  and  in  no  respect  as  aliens ;  and 
by  several  statutes,  foreigners  serving  in  our  navy  or  in 
our  army,  in  the  American  colonies,  or  in  the  whale  fish- 
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eriesy  for  certain  periods,  are  declared  entitled  to  the  rights 
of  natural  bom  subjects. 

British  subjects  in  America,  who  resided  there  before 
the  time  of  the  recognition  of  American  independence  in 
1783,  and  who  did  no  act  showing  their  disinclination  to 
continue  as  American  subjects,  are  to  be  deemed  aliens. 
Doe  Y.  Acklamy  2  B.  &  C.  779.  But  if  on  the  contrary 
they  withdrew  at  that  time  from  America,  or  did  any  act 
to  prove  their  attachment  to  the  mother  country,  they  and 
their  children  retain  their  rights  as  natural  bom  subjects ; 
Doe  V.  MulcasteTj  6  B.  &  C.  771 :  and  see  on  this  subject 
the  statute  7  Anne,  c.  6 ;  4  Geo.  2,  c.  21 ;  and  13  Geo.  3, 
c.  21.  In  abstracts  of  title,  although  it  would  be  endless 
to  inquire  whether  every  prior  owner  was  a  natural  bom 
subject,  yet  a  peculiarly  foreign  name  will  often  attract 
the  attention  of  the  conveyancer,  and  induce  an  inquiry, 
which  should  be  satisfied  by  the  certificate  or  affidavit,  or 
since  the  Abolition  of  Oaths  Act,  by  the  declaration  of  a 
relative,  that  the  individual  in  question  was  a  natural  bom 
subject.  The  difficulties  connected  with  this  general  sub- 
ject, viz.  the  proof  of  facts  which  may  be  required,  where 
a  presumption  may  be  fairly  made  that  every  thing  is  cor- 
rectly stated,  and  nothing  suspicious  appears,  are  greater 
than  is  usually  supposed,  and  they  resolve  themselves  into 
this  question,  namely,  to  what  extent  the  presumption 
that  all  things  which  have  been  done  are  rightly  done 
shall  be  carried.  Thus,  whether  it  shall  be  presumed  or 
not  that  an  individual  who  has  joined  with  his  father  in  a 
recovery  to  bar  an  estate  under  a  settlement,  is  of  proper 
age,  is  a  vexata  questio  with  many  other  like  cases.  The 
vendor  is  often  called  upon  to  prove  that  the  son  is  of 
age,  and  the  answer  given  is,  you,  the  purchaser,  must 
show  any  reason  for  presuming  that  the  son  was  impro- 
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perly  joined  at  the  time  in  these  transactiiMis.  In  the 
cases  we  have  alluded  to,  such  as  that  of  a  person  being 
considered  a  natural  bom  subject  or  not,  or  a  son  being 
of  lull  age  or  not,  and  the  like,  it  is  fair  to  contend,  that, 
in  the  absence  of  anything  to  create  a  suspicion  to  the 
contrary,  the  presumption  should  be  in  &Tour  of  and  not 
against  the  title;  not  in  derogation  of  acts  i^parently 
rightly  done ;  but  that  even  small  incidents  against  them 
should  change  this  presumption,  and  throw  the  obligation 
of  substantiating  the  facts,  about  which  any  doubt  may 
arise,  upon  the  vendor,  or  the  party  resting  his  claims 
upon  them.  If  presumptions  such  as  these  were  not 
made,  we  might  be  carried  in  every  case  into  an  inquiry, 
whether  an  individual  were  of  full  age  or  a  natural  bom 
subject,  and  whether  he  were  of  sound  mind,  or  the  like ; 
inquiries  that  would  lead  to  endless  trouble  and  confusion. 
Infidels,  Jews  and  others,  denying  the  doctrine  of 
Christianity,  were  fcnmerly  disabled  from  suing  in  our 
courts  or  holding  lands  here,  being  regarded  in  the  light 
of  alien  enemies ;  but  as  was  resolved  in  the  case  of  fVelis 
y.  Williams,  1  Ld.  Raym.  282,  ^'  the  world  has  been  taught 
more  humanity,"  the  increased  liberality  of  the  times  has 
changed  the  law  in  this  respect,  and  the  courts  of  this 
kingdom  would  no  longer  countenance  so  unreasonable 
a  doctrine*  Although  there  may  not  be  any  judicial  de- 
cision, the  opinion  of  almost  all  great  lawyers  is  united  on 
this  point  See  the  opinions  of  Sir  Robert  Raymond, 
Serjeant  Cheahyre,  Mr.  Pigot,  Serjeant  Whitaker  and 
many  others,  collected  in  a  tract  by  Mr.  Webbe,  published 
in  1753  (about  the  time  of  the  Jew  Bill),  that  Jews,  natives 
of  England,  have  the  same  rights  as  other  natural  bom 
subjects  in  regard  to  real  property.  One  of  the  best  proofs 
that  can  be  adduced,  that  Jews  are  capable  of  purchasing 
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and  holding  real  property,  is,  that  a  late  liord  Chief  Justice 
of  the  King's  Bench  (Lord  Ellenborough)  himself  pur- 
chased an  estate  from  a  Jew,  and  such  purchases  since 
haye  not  been  unfrequent.  The  doctrine,  that  Turks  and 
Infidels  are  perpetui  inimici,  is  repudiated  by  Chief  Justice 
Willes,  in  Omichund  v.  Barker^  WiUes  Rep.  549 ;  and 
see  the.  subject  much  discussed  in  the  matter  of  the  JBed^ 
ford  CAinity,  2  Swanst  508. 

In  tracing  a  descent  in  copyholds,  one  of  the  first  points 
to  be  ascertained  is,  what  is  the  customary  descent,  as  there 
is  no  uniformity  of  custom.  Some  descents  are  according 
to  the  common  law,  some  according  to  the  descent  in 
borottgh-English,  and  some  according  to  rule  of  descent 
in  gavelkind,  and  in  other  cases  different  from  all  these. 

A  trust  estate  in  cc^yholds  will  devolve  according  to 
the  customary  descent  at  law,  although  the  proof  of  the 
customary  descent  in  the  manor  applies  to  tenants  dying 
seUed  of  lands.     Trash  v.  Woody  4  M.  &  C.  328. 

In  regard  to  the  descent  of  lands  of  borough-English 
tenure,  it  is  important  to  ascertain  whether  the  special 
rule  obtains  among  collaterals  as  well  as  lineally,  since 
there  is  a  difference  in  this  respect  in  different  manors ; 
for  instance,  the  youngest  son  may  be  heir  to  the  father, 
but  the  eldest  brother  may  be  heir  to  the  brother.  In 
some  places  too,  there  is  a  custom  that  the  eldest  daughter 
shall  inherit,  although  the  eldest  sister  would  not  in- 
herit. Doubts  are  also  entertained  whether  in  gavelkind 
lands  the  particular  descent  shall  obtain  beyond  brothers 
and  their  issue,  or  whether  it  shall  extend  to  all  the  inhe- 
ritance; Robinson  on  Gavelkind,  115.  Where  the  custom 
was  that  there  being  no  widow,  child  or  brother,  of  a 
tenant  dying  seised,  the  youngest  sister  should  inherit,  it 
was  held  that  the  issue  of  a  deceased  brother  should  not 
be  excluded  by  a  sister,  there  being  no  express  custom  to 
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that  extent  proved ;  Locke  v.  Colman,  1  M.  &  C.  428 ;  for 
where  the  custom  of  a  manor  is  silent,  the  court  will  pre- 
sume the  descent  to  be  according  to  the  course  at  com- 
mon law ;  Denn  v.  Spray ^  1  T.  R.  466 :  and  see  many 
cases  of  customary  descent  remarked  upon  by  Lord  Cot- 
tenham  in  the  above  case  of  Locke  v.  Colman.  By  what 
evidence  customs  are  to  be  proved,  see  Chap.  XIV. 

Attention  is  also  necessary  in  determining  the  descent 
as  to  the  nature  of  the  property  which  is  the  subject  of 
investigation ;  for  some  species  of  property  partaking  of 
the  nature  or  issuing  out  of  gavelkind  or  borough-English 
lands  may  descend  according  to  the  rule  at  the  common 
law.  This  is  the  case  as  we  have  before  said  in  regard  to 
tithes  impropriate,  because  as  to  tithes  there  cannot  have 
existed  any  immemorial  customary  descent,  tithes  not 
having  been  in  lay  hands  prior  to  the  time  of  the  disso* 
lution  of  monasteries. — Robinson  on  Gavelkind,  108. 
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CHAPTER  XII. 

MISCELLANEOUS  'EVIDENCE  NOT  BEFORE  ADVERTED  TO. 


There  are  stall  many  miscellaneous  points,  which  it  is  im- 
possible to  class  under  one  general  head,  but  which  are 
continually  occurring  upon  titles,  and  in  regard  to  which 
particular  evidence  is  required  to  be  adduced. 

Thus  in  cases  where  the  land  tax  has  been  redeemed 
upon  an  estate  which  is  sold,  the  usual  certificate  of 
redemption  ought  to  be  produced;  or  if,  as  frequently 
happens,  the  estate  purchased  be  only  part  of  the  lands 
comprised  in  the  original  certificate,  the  purchaser  should 
see  the  original,  and  require  to  be  furnished  with  an  at- 
tested or  official  extract  so  far  as  relates  to  the  land  in 
question,  from  the  books  of  the  land  tax  commissioners 
kept  at  Somerset  House,  to  go  along  with  his  title. 

Under  the  statute  of  42  Geo.  III.,  c.  116,  sect.  123, 
persons  in  remainder  or  having  a  fiiture  interest  in  landed 
property,  are  allowed  to  redeem  the  land  tax  on  the  estate, 
and  the  price  paid  is  to  be  a  chaise  on  the  property  in 
frivour  of  such  persons  redeeming ;  and  under  sections  161 
to  164,  where  the  land-tax  has  not  been  redeemed  by  any 
owner  of  the  land,  the  commissioners  are  authorized  to 
contract  with  and  sell  the  same  to  other  persons,  who  are 
declared  to  be  entitled  to  the  same  as  a  fee  fiirm  rent ;  and 
the  purchasers  thereof  are  to  have  the  same  powers  for 
the  recovery  thereof,  as  landlords  have  for  the  recovery  of 
rents  reserved  on  lease,  and  that  prior  to  any  other  in- 
cumbrance on  the  property.    These  interests  once  pur- 
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chased  may  be  sold  and  aflfligned  either  as  a  charge  upon 
the  property,  or  as  fee  farm  rents,  or  as  perpetual  rent 
charges,  the  title  to  them  being  founded  on  the  original 
certificate  granted  by  the  commissioners.  The  charge 
thus  created  may,  upon  the  purchaser  becoming  entitled 
absolutely  to  the  property  chargedi  merge  in  the  estate 
upon  slight  evidence  of  his  intention  that  such  should  be 
the  case,  but  in  the  absence  of  any  such  evidence  of  inten- 
tion, the  charge  will  be  continued  as  part  of  the  pur- 
chaser's personal  estate,  and  will  in  case  of  his  decease  be 
deemed  personal  estate,  and  devolve  to  a  different  class  of 
individuals  from  those  who  take  the  freehold.  See  Dnvor 
V.  Trevor,  2  M.  &  K.  676- 

Also  where  other  money  chains  subsist  upon  the  in- 
heritance, and  any  party  having  a  partial  interest  in  the 
property  is  desirous  of  discharging  them,  it  is  often  a 
question  (particularly  between  tenants  for  life,  tenants  in 
tail,  and  the  tenant  in  remainder)  who  shall  have  the 
benefit  of  this  dischai^e.  It  is  usually  in  the  power 
of  the  tenant  for  life,  or  tenant  in  tail,  or  of  any 
party  paying  off  the  incumbrance,  to  take  an  as- 
signment of  it  to  a  trustee  either  for  himself  or  others, 
and  this  he  ought  to  do  if  he  wishes  to  have  the  benefit 
of  it  independently  of  the  estate,  or  he  may  by  a  simple 
declaration  evidence  his  intention,  that  the  money  ad- 
vanced by  him  is  intended  to  form  part  of  his  personal 
estate,  and  is  not  intended  to  be  merged  in  the  property 
charged  with  it.  In  the  absence  of  any  such  declared 
intention,  it  is  the  common  practice,  if  the  party  paying 
off  the  charge  be  tenant  for  life,  to  allow  him,  or  his 
personal  representatives  after  his  death,  to  have  credit 
for  the  amount  of  the  charge,  and  in  such  case  during 
his  life  no  interest  shall  be  considered  as  payable  in 
respect  of  the  advance  so  made  by  him.     And  this  of 
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coone  works  no  injury  to  the  tenant  for  life,  who  is  bound 
to  keep  down  the  interest  of  any  charge  on  an  estate 
of  which  he  is  tenant  for  life ;  and  who,  in  the  case  con* 
templatedy  will,  after  having  relieved  the  estate  for  the 
time  of  the  charge,  take  the  rents  to  himself  in  full.  But 
if  tenant  in  tail  or  tenant  in  fee  simple  pays  off  a  charge^ 
that  pa3rment  is  prim&  fizcie  presumed  to  be  made  in 
favour  of  the  estate,  and  not  for  the  immediate  personal 
benefit  of  such  tenant  in  tail  or  in  fee ;  but  it  may  be 
otherwise;  and  if  any  intention  appears  to  the  contrary, 
either  from  his  own  declared  wish  or  is  to  be  inferred  from 
other  circumstances,  no  such  presumption  can  be  made. 
See  upon  this  subject,  Smith  v.  Frederick,  1  Rubs.  196 ; 
and  the  cases  referred  to  in  the  notes  there.  See  also 
Wyndham  v.  Earl  of  Egremont,  Ambl.  763 ;  and  Drink- 
water  v.  Combej  2  S.  &  St.  340.  A  purchaser  of  the 
estate  or  of  the  charge  should  however  be  cautious  how 
he  adopts  such  a  presumption  too  hastily ;  for  this  pre- 
sumption of  intention  may  be  easily  rebutted.  In  the 
case  of  the  Countess  of  Shrewsbury  v.  Earl  of  Shrewsbury , 
3  Bro.  C.  C.  120 ;  1  Ves.  jun.  227  ;  and  Ware  v.  PolhiU, 
11  Ves.  267 ;  RedingUm  v.  Eedington,  1  Ball  &  Bea.  131 ; 
it  was  held  that  if  tenant  in  tail  with  power  of  sufiering  a 
recovery  (who  was  always  considered  in  equity  as  tenant 
for  life)  paid  off  a  charge,  this  dealing  did  not  raise  the 
presumption  which  results  from  payment  by  a  tenant  of 
the  inheritance. 

Where  a  charge  had  been  paid  off  under  a  mistake  by 
one  who  thought  that  he  was  tenant  in  fee  of  the  estate 
charged,  when  in  fact  he  was  but  tenant  in  tail,  Lord 
Eldon  held  that  the  chaise  should  be  deemed  as  still  sub- 
sisting, and  the  term  by  which  it  had  originally  been 
secured  as  not  surrendered  or  extinguished ;  JSlarl  of  Buck-- 
ing  amshhre  v.  Hobartf  3  Swanst.  202.    In  cases  of  un- 
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certainty,  whether  the  sums  discharged  were  or  were  not 
intended  to  be  an  exoneration  of  the  estate,  it  seems  that 
parol  evidence  may  be  admitted  to  show  the  intention  of 
the  party  paying  off  the  charge ;  A$tley  v.  NuUuj  1  Sim. 
298.  In  a  late  case  it  was  decided  that  it  does  not  con- 
clusively follow,  because  a  charge  is  assigned  to  a  trustee 
for  the  owner  of  the  property  who  paid  it  off,  that  there* 
fore  it  is  not  intended  to  be  merged ;  Hood  v.  PhiUip$j  3 
Beav.  613.  An  exception  to  the  above  rules  exists  where 
creditors  are  interested,  and  will  be  benefited  by  the  fund 
being  applied  as  part  of  the  personal  estate  of  the  debtor, 
and  likewise  until  lately  where  an  in&nt  entitled  to  both 
the  land  and  the  charge  has  died  under  age  bequeathing 
the  charge ;  1  Saund.  on  Uses,  242.  But  now  of  course, 
since  the  1  Vict.  c.  26,  there  can  be  no  bequest  of  the 
charge  by  an  infant. 

When  it  becomes  necessary  to  make  out  a  title  to 
portions,  debts,  legacies,  or  other  charges  upon  real  pro- 
perty, it  is  often  important  to  attend  to  the  personal  or 
individual  rights  of  the  parties  interested  in  the  money, 
and  whether  the  right  has  accrued  by  marriage,  purchase, 
or  by  representation.  Interests  out  of  freehold  lands,  if 
the  interest  be  tiie  right  or  property  of  a  married  woman, 
whether  immediate  or  in  reversion,  vested  or  .contingent, 
might  formerly  be  transferred  by  husband  and  wife  by  fine, 
or  might  be  released  by  the  husband  and  wife  to  the 
owner  of  the  land  by  deed  without  fine ;  and  such  interests 
may  now,  since  the  3  &  4  Will.  4,  c.  74,  be  transferred  by 
them  by  deed  under  that  act.  If  the  interest  be  a  chose 
in  action  of  the  wife,  charged  on  estates  less  than  fireehold, 
the  husband  and  wife  may  together  assign  it;  at  least  there 
appear  to  be  good  reasons  for  the  wife  being  joined  in  such 
a  case.  May  v.  Roper ^  4  Sim.  360.  If  the  interest  be  an 
independent  interest,  not  charged  at  all,  the  husband  alone 
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may  by  deed  assign  it,  if  the  right  be  immediate  and  not 
leyersionaiy,  and  if  reduced  into  possession.  But  if  the 
interest  be  a  chose  in  action,  whether  immediate  or  rever- 
aionary,  if  it  be  not  during  the  coverture  reduced  into  posses- 
sion by  thefausband,  no  means  appear  to  exist  of  transferring 
such  an  interest^  so  as  to  bind  the  wife  surviving.  Hcmshy 
V.  Lee^  2  Mad.  16 ;  Purdew  v.  Jaeksouy  1  Russ.  1 ;  Honner 
V.  Morton,  3  Russ.  65;  Pierce  v.  Thomeley,  2  Sim.  167; 
Ripley  v.  Woods,  2  Sim.  165 ;  SHffe  v^Uveritt,  1  M.  &  C, 
37 ;  Hutchings  v.  Smith,  9  Sim.  137.  Whether  if  it 
become  i-educible,  and  be  not  in  fact  reduced  by  the  hus- 
band during  the  covertm'e,  it  seems  doubtful  after  an 
assignment  made,  how  far  the  wife  surviving  will  be  bound. 
The  decisions  of  Bush  v.  Dalway,  1  Yes.  sen.  p.  19,  and 
of  Honner  v.  Morton,  3  Russ.  65,  seem  to  countenance 
the  doctrine  that  she  will  not  be  bound ;  but  a  late  decision 
of  Elwin  V.  Williams  (1843)  tends  to  establish  a  contrary 
doctrine.  In  that  case  it  was  held  by  yice-Chancellor 
Shadwell,  that  where  a  chose  in  action  of  the  wife  is 
covenanted  to  be  assigned  by  the  husband,  though  for 
valuable  consideration,  and  it  is  contingent  or  reversionary 
at  the  time  of  the  covenant  made,  but  afterwards  becomes 
capable  of  reduction  into  possession  by  the  husband, 
but  never  is  in  fact  reduced,  the  covenantee  shall  not 
be  entitled  to  the  chose  in  action  as  against  the  wife  sur- 
viving. 

But  it  is  different  if  the  interest  be  a  reversionary  inte* 
rest  of  the  wife  in  a  term  for  years,  and  it  is  of  no  moment 
whether  such  an  interest  be  a  contingent  reversionary 
interest  or  not,  or  whether  it  be  a  trust  estate  or  not,  in 
the  wife.  The  husband  may  assign  such  interests,  and  the 
assignment  will  be  good  against  the  wife  surviving.  Donne 
V.  Hart,  2  Russ.  &  Myl.  360 ;  see  also  Doe  v.  Stewart,  1 
Adol.  &  Ellis,  300. 
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If  it  be  matter  of  doubt  whether  a  particular  property 
be  the  separate  estate  of  the  wife  or  not,  and  she  disposes 
of  it  as  if  it  were  separate  estate,  and  her  husband  dis- 
claims all  interest  in  the  property,  he  thereby  gives  effect 
to  the  disposition  made  by  his  wife.  Myeroft  v.  Christy^ 
3  Beav.  238. 

A  fund  or  charge  npon  real  estate  giren  or  settled  in 
fiivour  of  an  alien  cannot  it  seems,  if  it  amount  to  an 
interest  in  the  land,  be  the  subject  of  a  sale,  for  it  has  been 
decided  that  an  aUen  cannot  take  the  benefit  of  monies  so 
charged  on  or  to  be  derived  from  lands  directed  to  be  sold, 
although  he  may  take  monies  constituting  pure  personal 
estate.  Fourdrin  v.  Gowdey,  3  MyL  &  K.  383.  But  it 
is  otherwise  if  an  absolute  conversion  of  the  property  is  to 
take  place,  and  then  firom  out  of  the  money  the  alien  is  to 
receive  a  share,  this  not  amounting  to  an  interest  in  the 
land.  Du  Hourmelin  v.  Sheldon^  4  M.  &  C.  625.  It  has 
however  been  decided  that  a  term  for  years  of  the  wife 
shall  not  vest  in  her  husband  if  an  alien  for  the  benefit  of 
the  crown.  Theobalds  y.  Duffoy,  Mod.  102.  It  may  there- 
fore be  considered  uncertain  how  far  an  alien  could  take 
the  benefit  of  a  charge  upon  land,  to  which  his  wife  might 
be  entitled  after  marriage. 

As  to  the  notice  which  ought  to  be  given  upon  every 
assignment  of  a  chose  in  action,  see  Chap.  XX. 

Perhaps  while  discussing  the  subject  of  the  respective 
interests  of  husband  and  wife,  allusion  may  be  made  to  a 
part  of  this  law  which  has  latterly  undergone  some  revision 
and  alteration.  It  has  loi^  been  the  practice  in  marriage 
settlements  to  limit  property  to  the  separate  use  of  the 
intended  wife,  and  to  declare  that  such  estate  of  the  wife 
was  to  be  enjoyed  without  any  power  by  her  of  anticipating 
the  accruing  income.  This  was  first  suggested  or  approved 
of  by  Lord  Thurlow,  in  MisB  Watson^  case,  see  Parhes 
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y.  .White,  11  Ves.  221 ;  also  Janes  v.  Harris,  9  Ves.  486. 
Subsequently  it  became  the  practice  of  conveyancers  to 
introduce  such  limitations  in  favour  of  females  into  wills 
and  other  deeds,  although  not  made  in  contemplation  of 
marriage ;  and  considerable  doubts  have  been  entertained 
by  different  judges  how  fieur  this  practice  was  sustainable. 
See  Waodmestan  v.  Walker,  2  Russ.  &  MylnCi  197 ;  Janes 
V.  Salter,  2  Russ.  k  Mylne,  208 ;  Newton  v.  Beid,  4  Sun. 
141 ;  Brawn  v.  Pacoch,  5  Sim.  663 ;  and  S.  C.  2  Russ. 
&  MylnCy  210;  overruling  the  former  decision  in  that 
case  in  2  Mylne  &  E.  189.  See  also  Massey  v.  Parher, 
2  M.  &  K.  174;  Knight  v.  Knight,  6  Sim.  121 ;  Benson 
V.  Benson,  6  Sim.  126.  Where  the  restriction  of  not  and- 
dpatii^  is  followed  by  a  gift  over,  it  has  always  been 
held  that  a  clause  so  worded  will  be  binding  in  the  case 
of  a  male  as  also  in  the  case  of  a  female,  and  this  too 
whether  the  limitation  is  made  in  contemplation  of  mar- 
riage, or  generally  as  in  other  cases.  But  formerly,  accord- 
ing to  the  above  decisions,  a  limitation  to  the  separate  use 
of  a  feme  sole,  not  in  contemplation  of  marriage,  was 
simply  void.  In  Stiffe  v.  Bveritt,  1  Mylne  &  Craig,  37, 
the  question  was,  whether  an  annuity  or  life  interest  in 
monies  bequeathed  to  a  feme  sole  for  her  separate  use, 
without  power  of  anticipation,  could  be  aliened  by  herself 
and  the  husband  with  whom  she  subsequently  intermarried ; 
and  it  was  held  that  the  husband  had  not  the  power  to 
affect  the  life  interest  of  his  wife,  as  that  interest  might  be 
reversionary  in  case  she  survived  him.  This  decision  is  at 
variance  with  that  of  Massey  v.  Parker  and  others,  which 
decided  that  property  could  not  be  given  to  a  feme  sole, 
not  contemplating  marriage,  so  as  to  become  a  separate 
estate  upon  her  marrying,  which  later  decisions  are  now 
no  longer  r^arded  as  law. 
The  questions  involved  in  the  above  cases  have  all  been 
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lately  decided  by  the  judgment  given  in  TuUett  t.  Arm-' 
stranfff  and  Scarborough  t.  Bomuzn,  4  M.  &  C.  377,  and 
1  Beav.  1 ;  and  it  is  now  determined  that  property  settled 
to  the  separate  use  of  a  woman  unmarried,  though  not  con- 
templating marriage  when  the  settlement  or  gift  is  made, 
will,  if  not  aliened  by  her  while  discovert,  be  enjoyed  by 
her  as  separate  estate  during  either  a  first  or  any  sub- 
sequent marriage;  and  provided  there  be  a  prohibition 
against  anticipation,  such  property  cannot  be  aliened 
during  coverture ;  but  even  with  such  a  prohibition  the  pro- 
perty is  not  protected  from  alienation,  either  before  or 
after  coverture,  that  is  to  say,  at  any  time  while  the  woman 
is  discovert.  This  decision  is  in  accordance  with  the  cases 
of  Anderson  v.  Anderson  2  M.  &  K.  427  ;  and  Simson  v. 
Jones,  2  R.  &  M.  366 ;  and  it  is  considered  to  have  settled 
the  law  on  this  subject.  This  it  may  be  added  has  always 
been  the  law  or  practice  most  approved  and  acted  upon 
by  conveyancers  in  numberless  cases,  and  a  contrary 
decision  would  have  seriously  affected  many  of  the  older 
settlements  and  arrangements. 

It  has  lately  been  decided  by  the  Vice-Chancellor  of 
England,  in  Brown  v.  Bamfordy  11  Sim.  127,  that  a  form 
hitherto  most  frequently  adopted  by  conveyancers  to  pro- 
tect the  interests  of  a  feme  covert,  when  it  is  intended 
that  she  shall  not  deprive  herself  by  alienation  of  her 
separate  property,  is  not  sufficiently  precise.  Funds  were 
limited  in  the  case  referred  to,  upon  trust  that  the  trustees 
should  pay  the  interest,  &c.  in  such  manner  as  S.  B.,  a 
married  woman,  should  by  any  writing,  but  not  by  way  of 
charge  or  anticipation,  direct,  and  in  default  of  such  direc- 
tion, into  her  hands,  for  her  sole  and  separate  use,  inde- 
pendent of  her  husband,  and  for  which  her  receipts  should 
be  a  discharge ;  V .  C.  Shadwell  said,  that  this  was  not  suffi- 
cient, unless  the  clause  as  to  receipts  expressed  that  her 
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receipts  and  no  other  receipts  should  be  sufficient  dis- 
charges. Whether  the  profession  will  acquiesce  in  this 
decision  remains  to  be  seen.  Conveyancers  will  no  doubt 
in  common  caution  add  those  few  words  to  their  forms,  but 
it  can  scarcely  be  said  that  this  single  decision  will  im-> 
pugn  titles  (and  that  to  a  great  amount  in  number)  upon 
such  a  matter  of  form. 

Formerly  it  was  thought  that  a  wife's  consent  in  Court 
might  be  of  some  avail  to  bind  her  property  or  choses  in 
action,  particularly  her  reversionary  interest,  but  the  law 
on  this  point  seems  to  be  altered.  Pickard  v.  Roberts, 
3  Mad.  384.  The  examination  of  a  married  woman  in 
Court  seems  now  to  be  confined  to  one  or  two  cases : — 

1.  She  may,  by  such  an  examination,  consent  to-  her 
husband,  or  any  other  person  on  her  behalf,  receiving  her 
estate,  and  thereby  waive  any  right  to  a  settlement  out  of 
her  property  which  is  not  settled  to  her  separate  use,  and 
this  even  though  she  be  an  infant  Gillim  v.  Gillim,  7 
Sim.  236. 

2.  She  may,  by  such  her  consent,  elect  to  take  money 
instead  of  land,  where  money  is  given  to  be  laid  out  in 
land  for  her,  and  if  the  land  when  purchased  is  to  be 
settled  upon  her  in  tail,  her  consent  is  taken  upon  petition 
under  the  39  &  40  Geo.  3,  c.  66. 

If  any  interest  which  is  the  subject  of  sale  is  of  a  con- 
tmgent  or  uncertain  character,  and  has  accrued  by  will  to 
the  vendor  in  any  case  prior  to  1  &  2  Vict.  c.  26,  it  must 
be  seen  that  it  was  capable  of  being  the  subject  of  devise 
or  bequest,  and  that  it  was  not  a  mere  possibility — such, 
for  instance,  as  the  right  of  an  expectant  heir,  or  a  mere 
right  of  action,  or  an  interest  contingent  upon  the  question 
of  survivorship,  or  from  the  party  to  take  being  unascer- 
tained, or  the  like.  This  last  case  may  be  considered  as 
x!oming  within  the  old  rule  of  law,  that  a  bare  possibility 
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cannot  be  assigned  or  devised  (that  is  to  say),  where  the 
interest  is  to  arise  or  is  contingent  upon  the  circumstance 
of  survivorship ;  or  where  the  uncertainty  of  one  or  more 
persons  being  alive  at  a  fiiture  period  enters  into  and 
forms  part  of  the  contaiigency  upon  which  the  future  right 
or  interest  is  to  accrue.  An  interest  depending  upon  such 
a  circumstance  was  not  formerly  transmissible,  and  there- 
fore could  not  be  devised  or  bequeathed,  nor  could  it  be 
assigned,  see  Doe  v.  Tbm&woR,  2  M.  &  S.  165 ;  but  like 
many  other  legal  interests,  it  mi^ht  be  bound  by  estoppel 
at  law,  or  as  a  chose  in  action  by  valuable  consideration 
in  equity.  See  as  to  a  voluntaiy  assignment  of  a  possi- 
bility or  expectant  interest.  Meek  v.  Kettletoell,  1  Hare, 
464. 

It  was  always  a  general  rule,  that  whatever  might  be 
assigned  might  be  devised,  but  the  converse  of  this  pro- 
position was  not  always  true.  But  now  by  the  I  Vict, 
c.  26,  s.  3,  it  is  declared,  that  it  shall  be  lawful  for  every 
person  to  devise,  bequeath,  or  dispose  of  by  his  win,  exe- 
cuted in  manner  therein  mentioned,  all  real  estate  and  all 
personal  estate  which  he  shall  be  entitled  to  either  at  law 
or  in  equity  at  the  time  of  his  death,  and  which,  if  not  so 
devised,  bequeathed,  or  disposed  of,  would  devolve  upon 
the  heir  at  law,  or  customary  heir  of  him,  or  (if  he  became 
entitled  by  descent)  of  his  ancestor,  or  upon  his  executor 
or  administrator,  and  that  the  power  thereby  given  shall 
extend  to  real  estate  as  therein  is  mentioned  (including 
customary  or  copyhold  lands),  and  to  estates  pur  autre 
vie;  and  also  to  all  contingent,  executory,  or  other 
future  interests  in  any  real  or  personal  estate,  whether 
the  testator  may  or  may  not  be  ascertained,  as  the 
person  or  one  of  the  persons  in  whom  the  same  respec- 
tively may  become  vested,  and  whether  he  may  be 
entitled    thereto    under   the    instrument    by   which   the 
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same  respectively  were  created^  or  under  any  dispo- 
sition thereof  by  deed  or  will ;  and  also  to  all  rights  of 
entry  for  condition  broken,  and  other  rights  of  entry,  and 
also  to  such  of  the  same  estates,  interests,  and  rights  re« 
spectively,  and  other  real  and  personal  estate  as  the  tes- 
tator may  be  entitled  to  at  the  time  of  his  decease,  not- 
withstanding that  he  may  become  entitled  to  the  same 
subsequently  to  the  execution  of  his  wiH. 

There  are  other  cases  of  possibilities  not  capable  of 
being  transferred.  Thus  a  mere  right  of  entry  or  of  action 
cannot  be  assigned,  Ooodright  t.  ForreMter,  8  East, 
552 ;  1  Taunt.  578 ;  and  where  there  is  a  devise  of  a 
term  of  years  to  one  for  life,  with  remainder  over  to 
another  absolutely,  as  the  life  estate  may  endure  longer 
than  the  term,  the  remainder  is  regarded  as  a  possibility 
which  cannot  be  assigned.  But  these  interests  may  be 
bound  at  law,  or  bound  or  limited  by  way  of  trust  in  equity ; 
and  are  capable  of  being  released  to  a  party  in  posses- 
sion, as  are  most  other  rights,  estates,  and  interests,  if  the 
release  be  made  to  the  terre-tenant;  Lampefs  case,  10 
Co.  47 ;  and  the  latter  interest  might  heretofore,  as  it  may 
now,  b^  devised  or  bequeathed.  The  assignment  of  a 
chose  in  action,  or  of  chattels  personal,  may  be  by  parol. 
Beaih  v.  Hall,  4  Taunt.  326. 

In  the  event  of  the  title  to  personalty  being  founded  on 
right  of  representation,  proof  of  the  relationship  of  the 
parties  must  be  made  out  in  the  usual  way  by  certificates 
or  other  evidence  of  birth  or  baptism,  marriage,  death  or 
burial.  And  it  must  be  seen  that  there  is  a  proper  l^al 
hand,  not  only  for  the  purpose  of  distributing  the  pro- 
perty, but  for  the  purpose  of  receiving  it,  and  of  giving 
legal  discharges  through  executors,  or  by  administrations 
properly  taken  out.  Thus  where  a  fund  is  distributable 
among  the  next  of  kin  of  a  deceased  party,  those  Uving  at 
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hiB  death  are  entitled  propria  jure.  Distribution  is  to  be 
made  by  the  intestate's  administrator,  but  should  any  of 
the  next  of  kin  die  before  division  is  made,  administration 
or  probate  of  their  respective  wills  must  be  taken  out  to 
authorize  others  claiming  through  or  under  those  so  dying, 
to  reoeive  their  shares.  And  where  a  fund  is  bequeathed 
to  a  class  of  persons,  such  as  the  personal  representatiTe& 
of  A.,  or  the  heirs  or  legal  representatives  of  A.,  or  the 
issue  or  children  of  A.,  questions  sometimes  arise  not  only 
as  to  who  are  strictly  the  objects  of  the  gift,  but  who  shall 
receive  and  who  shall  distribute  the  fund.  Where  the 
objects  are  exactly  defined  as  the  children  of  A.,  it  seems 
to  amount  to  a  designatio  persona,  which  entitles  them  at 
once  to  receive  the  legacy  or  share  direct  from  the  first 
executor  or  administrator  of  the  deceased ;  but  in  the  other 
cases  mentioned  above,  where  a  general  class  is  to  par- 
take of  the  fund,  it  seems  requisite,  that  if  there  be  no 
executor,  administration  should  be  taken  out  to  the  party 
whose  relations  are  so  entitled  as  a  class,  and  the  money 
paid  to  such  legal  representative,  who  becomes  bound 
to  administer  it  among  the  proper  objects. 

There  has  been  much  difficulty  in  deciding  upon  the 
legal  meaning  of  the  words  personal  representatives  and 
legal  representatives,  under  wills.  See  Evans  v.  Charles^ 
1  Anstr.  128;  Bridge  v.  Abbott ,  3  B.  C.  C.  224;  Vaux 
V.  Henderson,  1  J.  &  W.  388.  Likewise,  who  shall  take 
under  the  words  ''  next  of  kin,"  where  there  are  persons 
standing  in  difierent  degrees  of  relationship  to  the  intes^ 
tate,  such  as  brothers,  and  the  children  of  brothers  pre- 
viously deceased. 

Questions  of  this  kind  involve  a  doubt  whether  the 
Statute  of  Distributions  is  to  be  taken  as  the  guide  de* 
fining  the  objects  intended,  or  whether  the  nearest  rela* 
tions,  such  as  brothers,  in  the  case  above  adverted  to,  are 
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to  take  in  exclusion  of  the  children  of  the  deceased  bro- 
thers to  whom  the  statute  would  have  given  a  share.  See 
PkiUips  V.  Garth,  3  Bro.  C.  C.  64 ;  Elmsley  v.  Young,  2 
Mylne  &  Keen,  82. 

With  reference  to  leasehold  titles,  and  also  with  refer- 
ence to  money  chai-ged  upon  real  estates^  many  titles  are 
insufficiently  deduced,  owing  to  probates  of  wills  and 
letters  of  administration  not  having  been  granted  at  all } 
or  from  having  been  granted  to  the  wrong  parties,  or  by 
wrong  ecclesiastical  jurisdiction,  or  from  the  devolution  of 
the  legal  representation  having  been  mistaken  or  defec- 
tively made  out.  In  general  more  reliance  is  placed^  as 
we  have  before  said,  upon  a  prerogative  grant  than  upon 
a  consistory  probate,  or  letters  of  administration  &om.  a 
Consistory  Court ;  prerogative  grants  being  valid  until  va- 
cated or  avoided  by  decree  of  the  court,  up  to  which  time 
it  seems  they  may  be  safely  acted  upon;  but  this  rule 
does  not  extend  to  grants  by  Consistory  Courts,  Lyons  v. 
Barrows,  2  Bing.  N.  C.  486 ;  Com.  Dig.  Admon.  B.  2.— 
These  latter,  if  improperly  granted,  are  void  ab  initio.  In 
suits,  if  an  objection  is  intended  to  be  taken  to  the  juris- 
diction of  the  court,  out  of  which  the  probate  has  issued, 
this  point  should  be  specially  pleaded  in  the  earlier  stages 
of  the  cause.  Until  probate,  the  acts  of  executors  have 
not  been  confirmed  by  the  proper  authority,  and  the  courts 
will  not  take  notice  of  a  will  as  to  personal  property  until 
it  be  proved  in  the  proper  ecclesiastical  court.  Still  it  is 
always  considered  that  executors,  or  one  of  several  execu- 
tors, may  do  many  acts  even  prior  to  probate  granted,  if 
the  virill  be  afterwards  proved.  They  may  assign  a  term 
of  the  testator,  1  Wms.  on  Executors,  213 ;  Wankford  v. 
Wanhford,  1  Salk.  301 ;  and  the  assignment  will  be  good 
even  though  the  executor  assigning  die,  and  the  will  is 
subsequently  proved  by  another.    Brazier  v.  Hudson,  8 
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Sim.  67.  Generally  one  executor  only  may  assign  a  term, 
or  do  any  act  pmvuant  to  tbe  will,  or  incidental  to  his 
office,  aHhough  several  executors  are  nominated  and  %xe 
acting.  Jacamb  v.  Harwood,  2  Ves.  267.  And  the  same 
rale  seems  to  apply  to  the  power  of  one  of  several  execu- 
tors before  probate.  But  an  administrator  derives  his 
authority  firom  the  court,  and  therefore  cannot  do  any  act 
untQ  administration  is  granted.  And  in  regard  to  acts  to 
be  done  by  executors,  it  will  make  no  difference  that  in  a 
deed  executed  by  one  of  several  executors,  the  names  of 
the  other  executors  appear  as  parties  who  were  intended 
to  execute  the  deed,  but  who  did  not.  iStmpjoit  v.  Gut'- 
teridge^  1  Mad.  609. 

It  is  well  known  that  an  executor  of  an  executor  is  to 
be  regarded  as  the  executor  of  the  first  testator;  but  that 
an  administration  is  not  transmissible  in  the  same  way, 
nor  in  fact  in  any  manner.  If  there  be  no  executor  of  the 
first  testator,  or  if  the  executors  renounce  probate,  repre- 
sentation must  be  made  by  letters  of  administration ;  and 
when  the  administrator  dies,  if  any  further  representation 
is  requisite,  a  new  administration  to  the  same  testator,  or 
intestate,  must  be  granted  to  some  other  person,  usually 
termed  an  administrator  de  bonis  nan.  If  a  part  only  of 
the  testator's  or  intestate's  estate  is  required  to  be  dealt 
with,  an  administration  limited  to  that  part  may  be  granted, 
and  it  is  made  out  to  such  as  the  ecclesiastical  court  may 
deem  entitled  to  a  grant.  Parties  applying  for  such  limited 
grants  are  usually  persons  interested  in  a  term  of  years 
required  to  be  assigned  for  protecting  a  purchaser  and  the 
like. 

That  an  executor  of  an  executor  may  be  said  legally 
to  represent  the  first  testator,  several  fects  must  be 
proved.  It  must  appear  that  he  was  the  sole  or  sur- 
viving executor  of  the  first  testator,  and  that  he  proved 
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the  will.  If  there  be  another  executor  of  the  first  testator 
besides  the  acting  executor,  and  such  other  survired  the 
acting  executor,  although  such  other  executor  never  proved, 
the  right  to  the  executorship  survives  to  him,  and  if  he  be 
stUl  living  when  representation  is  required  to  be  had  to  the 
first  testator,  he  is  required  to  renounce  probate  after  his 
co-executor^s  death,  Toller's  Executors  and  Adminis- 
trators, 69 ;  Brad.  Pract  Points,  81 ;  and  this,  although 
he  may  have  renounced  formally  during  the  acting  execu^ 
tor^s  lifetime.  If  such  surviving  executor  then  refuse  to 
prove  the  vnU,  or  disqualify  himself  by  renunciatibn  firom 
translnitting  the  representation,  or  die  without  having  done 
any  act,  administration  to  the  first  testator  is  to  be  taken 
out  by  a  third  person,  in  order  to  make  out  a  legal  repre- 
sentation. Upon  this  point  the  devolution  in  many  titles 
is  imperfect,  the  executor  of  the  acting  executor  being  re- 
garded as  the  l^al  representative,  while  another  executor, 
who  has  not  acted,  has  survived  the  acting  executor. 
Com.  Dig.  tit.  Admon. ;  House  v.  Lord  Petre,  I  Salk.  311. 
Administration  to  the  first  testator  must  likewise  be  taken 
out  when  the  sole  or  surviving  executor  dies  intestate. 

To  entitle  the  executor  of  an  executor  to  interfere  in  the 
first  testator's  estate,  it  is  not  necessary  that  a  prerogative 
probate  to  the  first  executor  should  be  taken  out,  although 
the  first  testator^s  will  under  which  the  first  executor  acted 
was  proved  in  the  Prerogative  Court,  Fowler  v.  JRickarde, 
6  Russ.  39.  But  see  contra  Jemegan  v.  Baxter,  5  Sim. 
668 ;  and  3  Haggard,  196,  In  the  goods  of  Powell ;  and 
see  1  Williams'  Executors,  231.  And  whether  an  ex- 
ecutor of  an  execute  can,  upon  taking  probate  to  such 
first  executor's  estate,  renounce  the  office  of  executorship 
to  other  testators'  estates  which  were  legally  vested  in 
such  first  executor,  so  as  not  to  be  the  representative  of 
more  than  the  private  estate  of  such  first  executor,  seems 
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doubtful^  although  some  of  the  books  hare  asserted  diat 
he  may.  The  learned  judge  of  the  Consistory  Court, 
(Dr.  Lushington)  in  an  opinion  formerly  given  by  him  on 
this  point,  says,  it  certainly  cannot  be  done  save  by  the 
direction  of  the  judge,  see  Hayton  y.  Wolfe,  reported  in 
Noy,  30;  Cross,  614;  Palmer,  153;  Hutton,  30;  2  RoU 
Rep.  229 ;  Cro.  Jas.  614;  but  this,  if  the  law,  is  not  the  law 
usually  administered  by  courts  of  equity,  nor  does  it  seem 
reasonable  that  it  should  depend  upon  the  judge's  dis- 
cretion. 

It  is  well  known  that  throughout  England  and  Wales 
there  are  many  places  having  particular  jurisdiction  in  the 
proving  of  wills  and  in  other  matters,  such  as  different 
cities  and  towns,  manors  and  other  districts,  called  Pecu-> 
liars,  which  are  either  spiritual,  or  lay,  or  royal  peculiars. 
See  4th  Rep.  of  Real  Property  Commissioners.  The  term 
Peculiar,  as  applied  to  a  particular  district  having  ecclesi- 
astical jurisdiction,  ex  vi  termini,  supposes  an  exemption 
from  ordinary  jurisdiction.  Parham  v.  Templer,  3  Phill. 
223.  The  jurisdiction  of  a  peculiar  within  a  diocese 
resembles  that  of  a  bishop  within  the  jurisdiction  of  the 
archbishop.  And  with  regard  to  the  jurisdiction  of  the 
archbishop,  the  peculiar  stands  nearly  on  the  same  footing 
as  if  it  were  a  diocese,  (that  is  to  say),  if  there  are  bond 
iwUtbilia  within  one  of  such  jurisdictions  only,  being 
either  a  diocese  or  a  peculiar,  each  particular  jurisdiction 
claims  its  separate  right,  and  the  archbishop  cannot  claim 
jurisdiction  paramount ;  but  if  there  are  goods  in  both  a 
•diocese  and  a  peculiar,  a  metropolitan  administration,  and 
not  a  diocesan  grant,  is  the  proper  authority  to  be  acted 
upon,  just  as  it  is  where  band  notabilia  are  found  in  two 
dioceses.  Of  course,  where  the  deceased  has  property  in 
both  provinces,  two  grants,  either  of  probate  or  of  admi- 
nistration, are  necessary,  one  relating  to  each  estate ;  but 
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the  probate  in  one  province  or  diocese  may  be  a  consistory 
probate,  and  in  the  other  aprerc^tive  grant.  It  is  rarely 
safe,  in  cases  where  a  satisfied  term  is  to  be  assigned,  to 
rely  upon  a  consistory  grant,  unless  all  the  property  or 
interest  of  the  deceased  party  is  known. 

As  doubts  often  occur  who  are  to  be  considered  the 
proper  parties  to  act  as  trustees  to  sell  or  to  convey  trust 
estates,  or  to  act  under  powers,  it  may  be  useiul  to  insert 
a  very  few  observations  upon  the  law  relative  to  this  sub- 
ject, and  the  evidence  usually  required  in  connection 
with  it. 

1.  The  power  of  devising  trust  estates  exercised  by  a 
surviving  ti*ustee  is  generally  incidental  to  all  trust  pro- 
perty held  in  fee.  But  the  power  of  appointing  new  trus- 
tees is  not  as  a  matter  of  course  vested  in  any  one,  and 
can  only  be  effected  by  bill  in  equity,  except  in  cases  where 
there  is  a  power  for  that  purpose  contained  in  the  deed  or 
will  creating  the  trust,  or  in  cases  coming  within  the  pro- 
visions of  the  several  statutes,  namely  the  6  Geo.  4,  c.  74 ; 
11  Geo.  4,  and  1  Will.  4,  c.  60;  4  &  5  WUL  4,  c.  23 ;  1 
&  2  Vict.  c.  69. 

2.  It  has  previously  been  stated  that  an  estate  conveyed 
or  devised  to  tiiistees,  and  the  survivors  or  survivor  of 
them,  and  the  heirs  of  such  survivor,  may  be  conveyed 
by  them  or  by  the  survivors  without  fine,  or  by  a  deed 
equivalent  to  it,  whatever  may  have  been  formerly  the 
doubts  upon  this. head;  see  ante,  page  201.  And  an 
estate  vested  in  trustees,  their  heirs  and  assigns,  may 
be  conveyed  by  them,  or  by  the  assignee  of  them,  or 
the  assignee  of  the  survivor  of  them,  or  by  the  heir  of 
the  assignee,  or  by  the  assignee  of  the  heir;  or  where 
trust  estates  have  been  devised  by  a  surviving  trustee, 
by  the  heir  or  assignee  of  the  devisee,  or  devisee  of 
the  heir  or  assignee  of  the  survivor  of  such  trustees,  unless 
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from  the  natare  of  the  trust  or  of  the  power,  (if  it  be  a 
power),  there  is  something  of  a  personal  confidence  indi- 
cated. Cole  ▼.  Wade,  16  Ves.  27.  See  Co.  litt  384,  b. 
and  Vin  Abr.  tit  Assignee,  D. ;  also  2  Co.  Idtt.  by  Thomas, 
67,  note  84. 

But  a  trust  for  sale  Tested  in  A.  and  his  heirs,  it  has 
been  decided  cannot  be  well  executed  by  an  assignee  of 
A.,  although  the  power  of  giving  recdpts  was  vested  in  A., 
his  heirs,  executors,  administrators,  and  assigns.  Brad- 
ford  V.  Belfield,  2  Sim.  264,  and  see  the  cases  there 
cited. 

In  Ibwnsend  v.  Wilton,  1  B.  &  Aid.  608,  a  power  of 
sale  given  to  three  and  their  heirs,  was  decided  by  the 
judges  of  the  King's  Bench  not  to  be  well  executed  by 
two,  after  the  death  of  one  trustee,  although  the  trustees 
for  the  time  being  were  enabled  to  give  receipts,  and  the 
deed  expressly  reserved  a  power  of  appointing  new  trus- 
tees. This  case  however  was  not  approved  of  by  Lord 
Eldon  in  Hall  v.  Dewes,  Jac.  189 ;  and  it  ought  to  be 
noticed  as  being  a  case  of  a  power,  not  of  a  trust  for  sale, 
which  are  not  governed  by  the  same  rules.  Thus,  for 
instance,  in  the  common  case  of  a  devise  upon  trust  to  sell 
estates  of  a  certain  value,  to  make  up  a  deficiency  in  any 
particular  fund,  the  trustees  would  sell  what  they  deemed 
sufficient  as  a  matter  of  course,  and  the  purchaser  would 
not  be  answerable,  although  they  sold  a  little  more  or  a 
little  less  than  required.  Spalding  v.  Shabner,  1  Vem. 
301. 

But  although  it  is  not  requisite,  where  there  is  a  trust  to 
sell  property  to  a  certain  extent,  to  show  that  just  suf- 
ficient in  value  and  no  more  has  been  sold,  because  it  is 
unreasonable' that  trustees  should  be  bound  down  by  such 
strict  niceties ;  yet  it  seems  that  where  a  power  only  is 
given  to  raise  so  much  as  the  personal  estate  shall  fall 
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short  ofy  unless  the  personal  estate  be  deficient,  the  power 
will  not  arise,  and  a  purchaser  should  therefore  be  furnished 
with  evidence  of  such  deficiency  haying  happened  as 
evidence  in  support  of  the  power,  notwithstanding  the 
common  clause  is  inserted,  that  the  trustees'  receipts  shall 
•be  discharges.  Dike  v.  Ricks,  Cro.  Car.  336 ;  see  also 
3  Sug.  Vend.  &  P.  170  (10th  edit) 

Where  this  latter  clause  is  omitted,  but  the  estate  is 
t^harged  with  debts  not  specified,  and  subject  thereto,  cer- 
tam  persons  are  entitled  to  the  purchase  money,  a  pur- 
chaser  may  safely  pay  his  money  after  the  time  for  selling 
the  estate  arrives,  without  seeing  to  the  appHcation  of  it, 
provided  that  he  is  not  apprized  or  has  no  reason  to  con- 
clude that  all  the  debts  have  been  paid ;  the  indefinite 
nature  of  the  trust  or  charge  for  payment  of  debts  autho- 
rising the  payment  to  the  trustees  or  parties  empowered  to 
sell. 

But  in  such  cases  it  should  be  seen  that  the  sale  be  not 
made  by  an  improper  party,  or  with  an  apparently  fi^u- 
dulent  object,  and  that  nothing  has  occurred  to  fix  the 
purchaser  with  notice  that  the  money  is  likely  to  be  mis- 
applied, or  with  any  breach  of  trust.    3  Sug.  V.  &  P.  161 . 

Upon  this  ground,  of  a  testator^s  personal  estate  being 
primarily  by  law  liable  to  the  payment  of  debts,  executors 
and  administrators  have  always  the  power  to  sell  leasehold 
estate  or  other  personalty,  even  although  the  same  be  spe- 
cifically devised. 

The  doctrine  above  alluded  to  was  clearly  laid  down  by 
Sir  J.  Leach,  V.  C.  in  the  case  of  Watkins  v.  Cheeky  2 
Sim.  &  St.  206.  He  there  says,  ^'  But  if  the  nature  of  the 
transaction  affords  intrinsic  evidence  that  the  executor  in 
the  mortgage  or  sale  is  not  acting  in  the  execution  of  his 
duty,  but  is  committing  a  breach  of  trust,  as  where  the 
consideration  of  the  mortgage  or  sale  is  a  personal  debt 
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due  from  the  executor  to  the  mor^agee  or  purchaser ;  there 
such  mortgagee  or  purchaser,  being  a  party  to  the  breach 
of  trusty  does  not  hold  the  property  discharged  from  the 
trusts,  but  equally  subject  to  the  payment  of  debts  and 
legacies,  as  it  would  have  been  in  the  hands  of  the  executor ; 
and  see  Eland  v.  Elands  4  M.  &  C.  426.  The  same  prin- 
ciple is  applicable  to  real  estate. 

The  purchaser  is  also -held  to  be  secure  where  he  has  no 
notice  of  a  breach  of  trust  in  cases  of  sales  made  by  heirs 
or  devisees  of  lands  descended  or  devised,  charged  either 
.  by  operation  of  law  or  by  a  will  with  the  payment  of  debts ; 
and  un^er  this  head  are  included  the  lands  of  a  trader, 
which,  ty  the  3  Will.  &  M.  c.  14,  and  47  Geo.  3,  (sess. 
2,)  c.  74,  are  liable  to  his  specialty  and  simple  contract 
debts.  If  the  person  selling  is  the  party  upon  whom  that 
duty  is  imposed,  and  the  produce  is  to  pass  through  his 
hands,  and  there  be  no  notice  of  misapplication  of  monies 
received,  or  other  breach  of  trust  committed,  the  estate 
is  after  sale  no  longer  bound  by  the  debts  of  the  de- 
ceased, whether  specifically  devised  to  pay  debts  or 
descended. 

.  The  3  Will.  &  M.  c.  14,  makes  the  heir  or  devisee 
in  such  cases  personally  liable  for  the  specialty  debts  of 
the  deceased,  but  does  not  charge  or  affect  the  lands 
descended  or  devised  in  the  hands  of  a  purchaser ;  and 
the  47  G^.  3,  (sess.  2,)  c.  74,  declares  that  where  a  trader 
dies  seised  of  lands  not  charged  with  his  debts,  such 
estates  shall  be  liable  in  the  same  maimer  to  the  claims  of 
debtors,  whether  by  specialty  or  simple  contract,  as  they 
were  before  that  act  liable  to  at  the  suit  of  creditors  by 
specialty.  But  the  law  prior  to  the  47  Geo.  3  did  not 
allow  the  creditors  to  disturb  the  bond  fide  purchaser, 
and  therefore,  although  the  class  of  creditors  to  be  relieved 
was  extended  by  that  act,  the  heir  or  devisee  was  only 
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'liable  to  them  for  the  amount  of  money  or  value  received 
from  the  estate  of  the  deceased  trader.  And  accordingly 
where  the  son  and  devisee  of  a  trader  indebted,  settled 
the  devised  freehold  and  leasehold  property  upon  his  mar- 
riage on  his  wife  and  children,  the  settlement  was  supported, 
and  the  son  and  devisee  was  only  held  personally  liable  for 
the  testator's  debts,  the  consideration  of  marriage  having 
been  always  held  to  be  a  good  consideration. 

The  Vice-Chancellor  says,  T.  T.,  the  father,  was  a  debtor 
by  covenant,  and  was  also  a  trader  at  the  time  of  his 
death,  and  by  his  will  he  devised  to  his  eldest  son  in  fee 
certain  fi-eehold  tenements.  After  the  testator's  death,  the  * 
son,  on  his  marriage,  settled  those  tenements  together' with 
others  on  his  wife  and  children,  and  the  question  is  whether 
in  a  suit  to  administer  the  real  and  personal  assets  of  the 
testator,  the  tenements  devised  can,  as  against  the  wife 
and  children  of  the  son,  be  sold  to  satisfy  the  debts  of 
the  father.  I  am  clearly  of  opinion  they  cannot.  The 
common  law  and  the  statutes  of  3  W.  &  M.  c.  14,  and 
47  Geo.  3,  sess.  2,  c.  74,  do  not  charge  the  real  assets 
descended  or  devised  with  the  debts  of  the  ancestor,  but 
make  the  heir  or  devisee  liable  personally  to  answer  for 
the  value  of  the  assets ;  Spackman  v.  Timbrell,  8  Sim. 
260 ;  and  see  Johnson  v^  Kennett,  6  Sim.  384,  which  explains 
the  principle,  although  that  case  was  overruled,  in  3  M. 
k  K.  624. 

In  some  cases  a  power  of  selling  or  mortgaging  may 
arise  by  implication,  as  incidental  to  a  charge  of  debts 
created  by  will;  and  it  is  generally  considered  that  a  power 
to  sell  includes  the  power  to  mortgage.  What  will  amount 
to  a  chaise  of  debts  on  real  estate  is  discussed  in  Clifford 
V.  L€tru,6Madd.  33 ;  Graves  y.  Graves,  8  Sim.  43 :  Ronalds 
V.  Feltham,  T.  &  Russ.  418 ;  Douce  v.  Lady  Torrington, 
2  Mylne  &  Keen,  600 ;  Withers  v.  Kennedy,  2  M.  &  K. 
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607 ;  Mirehouse  v.  Scaife,  2  Mylne  &  Craig,  695 :  and  as 
to  the  power  of  sale  of  real  estate  being  impliedly  vested 
in  executors,  see  Dyer,  371  b. ;  Shep.  Touchst.  p.  448; 
Bentham  v.  Wiltshire,  4  Madd.  44 ;  Pattan  v.  Randall, 
1  J.  &  W.  189 ;  Tylden  v.  Hyde,  2  Sim.  &  St.  238  :  and 
how  far  property  is  charged,  where  the  devisee  is  the  party 
directed  to  pay  the  debts,  see  Dover  v.  Gregory,  10  Sim. 
393.  The  statute  of  3  &  4  Will.  4,  c.  104,  which  makes 
freehold  and  copyhold  property  available  for  the  payment 
of  specialty  and  simple  contract  debts,  has  done  away 
with  many  difficulties  which  formerly  existed  as  to  debts 
being  charged  or  not  charged  on  such  properties. 

In  mortgage  transactions,  doubts  sometimes  occur  how 
far  trustees  are  competent  to  give  discharges  for  monies 
which  have  been  lent  by  them,  when  it  is  discovered  by 
the  mortgagor  that  the  money,  which  is  about  to  be  re- 
paid, is  trust  money,  and  when  the  trustees  have  no  ex- 
press power  of  giving  receipts.  If  it  be  trust  money  which 
the  parties  are  expressly  authorized  to  XenA,  primA  fcLcie  a 
power  is  implied  (if  not  expressed),  that  they  shall  like- 
wise have  the  power  of  giving  discharges  for  the  same.  If 
there  be  not  this  power,  the  better  plan  undoubtedly  is, 
not  to  allow  the  mortgagor  to  be  informed  that  the  money 
is  trust  money ;  and  it  is  usual  in  such  cases,  when  the 
money  is  lent,  to  recite  in  the  deed  that  the  money  is 
advanced  out  of  or  upon  a  joint  account  of  the  lenders. 
But  if  there  be  not  this  express  power  to  lend,  and  notice 
of  the  trust  has  reached  the  mortgagor,  he  cannot  safely 
repay  the  mortgage  money,  unless  there  be  grounds  for 
assuming  that  the  trustees  were  authorized  or  impliedly 
allowed  to  lend  the  money,  or  to  deal  with  the  fund  in  a 
very  general  manner. 

If  time  and  circumspection  are  required  for  the  due  ap- 
plication of  the  monies  which  are  thus  to  be  repaid,  a 
mortgagor  can  scarcely  be  required  to  see  that  the  monies 
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are  properly  applied;  but  if  the  parties  beneficially  entitled 
are  sui  jurisy  and  able  and  willing  to  join,  there  is  no 
doubt  that  it  is  safer  and  better  to  pay  the  money  upon 
their  concurrence  in  the  receipt. 

If  the  circumstances  of  the  trust  involve  other  diffi- 
culties in  the  repayment  of  the  money,  it  may  sufficiently 
indemnify  the  party  paying,  if  he  follow  the  fond  so  far 
as  to  see  that  the  trustees,  or  those  who  receive  it,  invest 
it  in  some  securities  authorized  by  the  trust,  or  upon  secu* 
rities  usually  sanctioned  by  Courts  of  Equity,  and  at  the 
same  time  execute  a  declaration  that  the  fond  is  held  for 
those  specially  entitled.  Notice  of  this  investment,  where 
there  are  any  parties  known  to  be  beneficially  entitled, 
may  also  be  given  to  them.  The  only  other  alteniative 
in  such  cases,  if  this  plan  is  not  adopted,  is  for  the  mort« 
gagor,  or  party  desirous  of  paying  off  the  money,  to 
apply  by  bill  to  the  Court  of  Chancery  for  directions  as 
to  the  application  of  the  fimd.  If  however  the  party 
holding  the  money  borrowed  it  with  a  knowledge  of  the 
trusts,  the  costs  of  such  a  suit  would  probably  be  charged 
upon  him  individually ;  but  if  notice  of  the  trusts  reached 
him  after  the  loan  had  been  contracted,  the  party  wrong- 
fully lendiag  would  in  all  probability  be  answerable  for 
the  costs  incurred  by  both  parties,  or  they  might  be  de- 
creed out  of  the  fond,  according  to  circumstances. 

It  is  well  known,  in  some  other  cases  where  sales  are 
directed  to  be  made,  or  monies  are  to  be  raised  by  trustees, 
that  even  without  the  clause  enabling  them  to  give  re- 
ceipts for  the  purchase  money,  such  a  power  may  be 
implied  as  incidental  to  their  office ;  for  instance,  where 
the  parties  entitled  are  infants,  or  may  be  unborn ;  where 
time  and  discretion  are  necessary  with  reference  to  the 
disposition  of  the  fond ;  or  where  the  trustees  for  sale  are 
directed  to  invest  the  produce  in  certain  fonds,  or  to  deal 
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with  the  produce  until  another  purchase  be  made ;  Daran 
V.  Wiltshire^  3  Swanst.  699 ;  in  all  such  cases,  the  trustees 
are  usually  considered  competent  to  give  a  valid  dis- 
charge. In  the  last  cited  case  the  Lord  Chancellor  says, 
^^  It  is  true  that  when  land  is  to  be  sold,  and  a  particular 
debt  is  to  be  paid  with  it,  the  purchaser  is  bound  to  see 
to  the  application  of  the  purchase  money.  But  in  cases 
where  the  application  is  to  a  payment  of  debts  generally, 
or  to  a  general  laying  out  of  the  money,  he  knew  of  no  case 
which  says,  or  any  reasoning  in  any  case  which  goes  the 
length  of  saying,  that  a  purchaser  is  so  bound ;  and  there- 
fore he  conceived  that  the  receipt  of  the  trustees  would  be 
a  good  discharge  in  that  case."  And  some  judges,  among 
whom  may  be  mentioned  Lord  Kenyon  and  Sir  William 
Grant,  have  been  inclined  to  think,  that  in  all  cases  a 
general  power  of  sale  almost  necessarily  implies  a  power 
of  giving  a  discharge  for  the  purchase  money ;  Crewe  v. 
DickeUy  4  Ves.  jun.  99  ;  and  Balfour  v.  WeUandy  16  Ves. 
156;  in  which  latter  case  Sir  William  Grant  very  justly 
remarks  that  **  where  the  act  is  a  breach  of  duty  in  the 
trustee,  it  is  very  fit  that  those  who  deal  with  him  should 
be  affected  by  the  act  tending  to  defeat  the  trust,  of  which 
they  have  notice;  but  where  the  sale  is  made  by  the 
trustee  in  the  performance  of  his  duty,  it  seems  extraordi- 
nary that  he  should  not  be  able  to  do  what  one  should 
think  incidental  to  the  right  exercise  of  his  power,  that  is, 
to  give  a  valid  discharge  for  the  purchase  money." 

Sometimes,  where  the  parties  beneficially  entitled  to  the 
purchase  money  are  directly  entitled,  and  are  few  in 
number,  or  where  the  debts  or  payments  to  be  made  out 
of  it  are  specified,  or  have  been  discharged,  and  the  trusts 
simple,  the  trustees  are  not  themselves  authorized  to  re- 
ceive the  money  absolutely,  but  ought  to  pay  it  over,  or 
see  it  paid  into  the  hands  of  those  entitled,  who  should 
join  in  giving  the  discharge. 
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But  where  a  sale  has  been  made  by  trustees  who  were 
not  authorized  to  give  a  discharge,  either  expressly  or  by 
implication^  if  an  effectual  dischai^e  cannot  be  obtained 
from  the  proper  parties,  such  a  transaction  would  form  an 
objection  to  the  title,  if  it  has  occurred  within  twenty 
years  past,  or  even  beyond  that  period,  if  any  of  the  par- 
ties entitled  to  claim  the  purchase  monies  are  not  sui 
juriSf  or  have  not  been  free  from  disability  for  ten  years 
at  least. 

A  case  of  Hanson  v.  Beverley ^  connected  with  this  sub- 
ject, was  decided  by  the  Master  of  the  Rolls,  17th  March, 
1832,  where  one  of  several  trustees  received  some  mort- 
gage monies  charged  on  the  estate  and  misapplied  them ; 
but  although  the  Master  of  the  Rolls  thought  the  money 
might  be  well  received  even  by  one  only  of  the  trustees, 
he  would  not  compel  a  purchaser  to  take  the  title ;  cited 
in  Atk.  on  Titles,  615.  This  subject  is  fully  treated  of  in 
3  Sug.  V.  &  P.  150  (10th  edit.) 

A  case  of  much  difficulty  occura  where  an  estate  sub- 
jected to  the  payment  of  debts  is  expressly  given  over 
after  all  debts  have  been  paid,  either  to  a  devisee  in  fee  or 
otherwise,  and  immediately  upon  the  gift  taking  effect,  the 
devisee  wishes  to  sell  or  mortgage  the  estate  so  devised. 
What  evidence  is  to  be  adduced  for  the  intended  pur- 
chaser's satisfaction,  in  support  of  the  assertion  that  all 
the  testator's  debts  have  been  paid,  or  after  how  long  a 
period  elapsed  from  the  testator's  decease  shall  the  title 
to  the  devised  estate  be  considered  marketable,  is  a -ques- 
tion to  which  it  is  not  easy  to  give  a  general  answer,  or  as 
to  which  any  very  general  directions  can  be  supplied.  The 
question  is  one  of  probabilities ;  and  where  there  is  a  lai^e 
estate  outstanding,  and  numerous  debts  are  to  be  paid, 
what  in  some  cases  would  be  regarded  as  a  short  period, 
upon  which  to  found  a  presumption  of  payment,  might  in 
other  cases,  where  the  debts  are  few  and  the  estate  small, 
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be  considered  as  a  long  period.  In  a  case  which  was  rather 
the  conrerse  of  the  above,  lands  were  devised  to  be  sold 
for  the  payment  of  debts,  and  after  a  lapse  of  fifteen  years, 
an  attempt  was  made  to  sell  the  property ;  but  the  ques- 
tion was  raised  whether  the  debts  were  not^to  be  presumed 
satisfied;  and  it  being  considered  after  such  a  lapse  of 
time  doubtiul  whether  all  the  debts  were  not  paid,  the 
Court  held  that  no  title  could  be  made  to  a  purchaser. 
Pierce  v.  Scott^  1  Y.  &  C.  257.  Every  case  must  rest 
upon  its  own  particular  circumstances.  Perhaps,  in  ordi- 
nary cases,  where  ten  or  twenty  debts  were  to  be  paid  by 
an  executor  or  devisee,  five  or  six  years  might  be  con- 
sidered long  enough  to  ensure  to  the  purchaser  a  good 
title,  on  the  presumption  of  payment. 

Many  of  the  difficulties  which  perplex  titles  to  legal 
estates  arise  under  wills.    A  purchaser  should  always  be 
satisfied  by  inspection  of  the  whole  will,  that  mortgaged 
estates,  or  estates  held  in  trust,  have  not  passed  by  any 
general  devise,  before  he  consents  to  rely  upon  a  descent 
of  such  estates  to  the  heir.    The  rule,  which  was  very 
clearly  laid  down  by  Lord  Eldon,  in  the  case  of  Bray^ 
brooke  v.  Inskip,  8  Ves.  436,  as  to  legal  or  trust  estates 
passing  under  a  will,  is  shortly  this : — "  A  will  containing 
words  large  enough,  and  no  expression  in  it  authorizing  a 
narrower  construction  than  the  general  legal  construction, 
nor  any  such  disposition  of  the  estate  as  it  is  unlikely  for 
a  testator  to  make,  of  any  property  not  in  the  strictest 
sense  his,  as  complicated  limitations,  nor  any  purpose  at 
all  inconsistent  with  as  probable  an  intention  to  vest  it 
(in  any  one  as  devisee)  as  to  let  it  descend, — I  know  of 
no  case  in  which  a  devise  in  these  general  terms,  without 
more,  where  the  question  of  intention  cannot  be  embar- 
rassed by  any  reasoning  upon  the  purpose  or  objects,  or 
the  person  of  the  devisee,  has  been  held  not  to  pass  the 
trust  estate/* 
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Some  cases  have  gone  even  further  thau  the  above  cited 
doctrine  would  seem  to  authorize.  In  one  case  a  devise 
to  A.  B.y  his  heirSy  executors,  administrators,  and  assigns, 
of  certain  messuages,  lands,  &c.  to  be  held  to  and  for  his 
and  their  own  absolute  use  and  benefit,  was  held  to  pass 
a  trust  estate.  See  Bainbridge  ▼•  Ashburtan,  2  Y.  &  Col. 
347 ;  Ex  parte  Shaw,  8  Sim.  159;  and  see  also  Wall  v« 
Bright,  IJ.  &  W.  494. 

The  powers  of  trustees  and  executors,  as  well  as  of 
parties  seised  in  their  own  right,  were  liable  under  the  old 
law  to  be  affected  by  conviction  for  the  crimes  of  treason 
and  felony,  and  consequently  a  title  derived  through  or 
under  such  persons  was  invalid.  See  Co.  Litt.  2  b.  and 
54  Geo.  3,  c.  145.  Neither  could  the  continuing  trustee 
(if  any)  alone  make  a  title.  But  now  by  the  4  &  5  Will. 
4,  c.  23,  this  law  is  entirely  altered ;  the  act  was  passed  to 
remedy  the  inoonveniences  resulting  by  forfeiture  or  escheat 
of  real  or  personal  property  to  the  crown,  to  corporations, 
to  lords  of  manors  and  others,  in  consequence  of  the 
death  without  heirs,  or  the  conviction  for  treason  or  felony 
of  trustees^  in  whom  or  in  whose  name  the  same  was 
vested.  The  act  applies  to  copyholds  as  well  as  to  free- 
holds, and  to  almost  all  descriptions  of  property ;  and  by 
section  2,  extends  to  trustees  or  mortgagees  dying  without 
an  heir;  and  it  empowers  the  Court  of  Chancery  to 
appoint  a  person  to  convey  the  property  in  like  manner  as 
is  directed  by  the  act  of  11  Geo.  4  and  1  Will.  4,  c.  60,  in 
case  such  trustee  cr  mortgagee  had  left  an  heir,  and  it  was 
not  known  who  was  such  heir;  and  by  section  3  it  is  pro- 
vided that  no  property  shall  escheat  or  be  forfeited  by 
reason  of  the  attainder  or  conviction  for  any  offence  of 
soeh  trustee  or  mortgagee,  but  shall  remain  in  such  trustee 
or  mortgagee,  or  survive  to  his  co-trustee,  or  descend  or 
vest  tn  his  representative,  as  if  no  such  attainder  or  con- 
vidaoB  had  taken  place ;  and  by  sect.  4  the  act  is  extended 
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to  cases  of  actual  as  well  as  to  cases  of  implied  or  con- 
structive trusts ;  and  by  section  6  it  is  declared,  that  where 
any  person  possessed  of  land,  chattels,  or  stock,  as  a 
trustee,  shall  have  died  without  heirs,  or  been  convicted  of 
any  offence  whereby  the  lands  or  property  shall  have 
escheated  or  been  forfeited  before  the  passing  of  the  act, 
or  shall  have  become  subject  to  any  escheat  or  forfeiture, 
such  property  shall  become  subject  to  the  order,  controul, 
and  disposition  of  the  Court  of  Chancery,  subject  always  to 
the  provisions  of  the  above-mentioned  act  of  1 1  Geo.  4 
and  1  Will.  4,  c.  60. 

By  the  3  &  4  Will.  4,  c.  106,  s.  10,  it  is  declared  that 
the  attainder  of  a  person  from  whom  a  descent  is  to  be 
traced  shall  not  prevent  the  inheritance  passing  to  any 
person  capable  of  inheriting  and  tracing  his  descent 
through  such  relation. 

Trustees  are  usually  appointed,  and  act  as  such,  either 
by  their  own  express  consent  or  by  the  trust  devolving 
upon  them  by  act  of  law ;  but  the  trust  or  estate  will 
not  become  vested  in  one  by  devise,  or  otherwise  named 
as  a  trustee,  against  his  consent.  Stacey  v.  Elph,  1  Myl. 
&  K.  195. 

The  proper  plan  for  a  trustee  to  adopt,  who  is  desirous  of 
waiving  the  trust  (which  he  ought  to  do,  if  at  all,  from  the 
beginning,  and  before  he  has  in  any  way  accepted  it,)  is  to 
disclaim  or  renounce  ;  and  it  is  not  advisable  that  he  should 
convey  the  estate,  or  join  in  appointing  another  trustee, 
because  from  such  acts  his  prior  acceptance  of  it  might 
be  argued  or  implied ;  but  it  seems  from  the  case  of  Adams 
V.  Taunton f  5  Mad.  435,  that  a  trustee  who  renounces,  and 
also  releases  and  conveys  to  his  co-trustee,  cannot  be  con- 
sidered in  any  other  light  than  as  one  waiving  the  trust. 
Where  a  special  confidence  or  trust,  such  as  a  trust  to  sell, 
is  reposed  in  trustees  by  name,  it  seems  that  the  concur- 
rence of  all  such  trustees  will  be  required,  if  they  have  once 
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accepted  the  office  or  the  estate ;  but  if  any  one  or  more  of 
the  trustees  renounce  from  the  first,  and  do  not  intermeddle 
in  the  trusts,  it  seems  the  trust  may  be  well  executed  by 
those  only  who  do  accept.  Crewe  v.  DickeUy  4  Ves.  97  ; 
Adams  v.  TauntoUj  5  Mad.  435.  Neither  is  it  necessary 
that  the  trustee  who  renounces  should  join  in  the  receipt 
for  the  purchase  money  under  the  usual  receipt  clause. 
Niehsan  v.  Wardsworthj  2  Swanst.  365 ;  and  see  upon  the 
subject  of  renunciation,  Thomson  v.  Leackj  2  Vent.  201 ; 
Townson  y.  TicheUj  3  B.  &  Aid.  31 ;  Begbie  v.  Crook,  2 
Bing.  N.  C,  70 ;  Urch  v.  Walker,  3  Mylne  &  Cr.  702 ; 
Stacey  v.  Elphy  1  Myl.  &  Keen,  195. 

But  although  it  was  expressly  decided  in  Stacey  v.  Elpky 
1  Mylne  &  Keen,  195,  that  a  trustee  may  merely  by  his 
conduct  evince  his  desire  not  to  act,  or  not  to  accept  of  an 
estate  which  would  otherwise  vest  in  him,  and  by  such 
his  conduct  supersede  the .  necessity  for  any  more  formal 
renunciation  or  deed  of  conveyance  of  the  legal  estate,  it 
seems  unreasonable  in  practice  for  a  trustee  to  decline 
executing  such  a  more  formal  instrument  when  required, 
unless  under  some  very  peculiar  circumstances.  The  fact 
of  not  having  signed  the  trust  deed,  or  the  circumstance 
of  not  having  acted,  would  scarcely  in  any  case  amount 
to  evidence  of  a  disclaimer  or  of  renunciation.  If  nothing 
more  decisive  than  this  appear  to  prove  the  non-acceptance 
of  the  trust,  the  trust  estate,  it  is  thought,  would  be  pre-* 
sumed  to  have  vested  in  the  party  named,  and  after  his 
death  the  heir  of  the  trustee,  or  the  devisee  of  his  trust 
estates  (if  willing  to  act  as  such)  must  be  sought  for,  as 
the  person  to  convey  the  legal  interest.  A  trust  once 
accepted  cannot  be  renounced,  either  by  the  trustee  or  by 
his  heir  after  the  decease  of  the  trustee ;  and  without  a 
renunciation  it  is  difficult  to  say  whether  a  trustee  may 
not  begin  to  act  in  the  trusts  at  any  time  during  his  life. 
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Mere  powers  which  are  often  vested  in  trusteeB,  such  as 
powers  of  sale  or  of  mortgaging^  charging,  or  leasing,  must 
be  executed  strictly  according  to  the  terms  of  the  deed  or 
instrument  authorising  the  power,  and  will  not  always 
necessarily  survire.  Towmend  and  another  r.  Wikom^  1 
B.  k  Aid.  608,  and  3  Madd.  261.  See  contra  HaU  v. 
Demeiy  Jac.  189.  These  powers  pass  no  actual  estate  to 
the  donees  of  the  power,  and  such  cases  must  be  carefully 
distinguished  from  those  where  the  estate  does  pass  with- 
out the  powef,  as  for  instance  cases  of  absolute  devise  or 
gift  to  trustees  of  the  legal  ownership. 

In  the  case  of  a  mere  naked  power,  intended  to  be 
executed  in  ftituro,  until  the  power  arise  or  be  executed, 
the  legal  estate  descends  to  the  heir.  The  mode  of  exe- 
cution of  such  powers  (as  will  be  stated  hereaftier)  requires 
great  attention  on  the  part  of  the  purchaser,  and  variouB 
prooft  are  required  to  be  given. 

Whenever  property  becomes  absolutely  vested  in  trus- 
tees, it  is  frequently  necessary  for  the  purchaser  to  trace 
two  distinct  inheritances,  one  of  the  legal,  the  other  of  the 
equitable  ownership. 

Every  purchaser  should  ascertain  whether  in  such  cases 
the  legal  estate  has  remained  vested  in  the  trustees,  to 
whom  any  property  appears  to  have  been  so  given ;  or  the 
use  may  have  been  executed  in  the  cestui  que  use,  and  if  so, 
it  must  be  seen  whether  for  particular  estates  or  particular 
interests  only.  On  this  point  very  frequently  depends  the 
validity  of  recoveries,  the  effect  of  fines,  the  priority  of 
incumbrances,  rights  of  dower,  and  other  interests ;  also 
the  application  of  the  important  rule  in  Shelley's  case, 
which  it  is  well  known  does  not  take  effect  where  the 
first  estate  is  equitable,  and  the  estate  in  remainder  legal. 

The  legal  title  is  often  placed  in  uncertainty  where 
powers  of  appointment  have  not  been  well  executed,  which 
involves  questions  as  to  future  limitations. 
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Where  the  common  power  of  appointing  new  truflteesi 
and  of  vesting  the  property  in  such  new  trusteeB,  is  to  be 
exercised,  it  not  unfirequently  happens  that  mistakes  occur. 
If  new  trustees,  in  lien  of  the  old  trustees,  are  to  be  ap- 
pointed, the  words  of  the  power  must  be  referred  to,  and 
the  proper  number  of  trustees  contemplated  by  the  settle- 
ment or  will  must  be  appointed  by  the  parties  to  whom 
the  power  of  appointment  is  given. 

Where  a  power  was  contained  in  a  settlement  that  each 
of  two  trustees  therein  named  should  nominate  any  otilier 
person  to  succeed  him  after  his  decease,  and  one  trustee 
disclaimed,  and  the  other  trustee  by  his  will  appointed 
thtee  persons  to  succeed  him,  but  only  one  of  these  ac- 
cepted the  trust,  it  was  held  that  such  trustee  was  well 
appointed.  Sands  t.  Nugee,  8  Sim.  13P.  Ex  parte  Winter, 
5  Russ.  286.  Where  a  marriage  settlement  contained  a 
proviso,  that  if  the  trustees  or  any  of  them  should  die  or 
wish  to  be  dischai^ed,  &c.  from  the  trusts,  it  should  be 
lawful  for  the  husband  and  wife  to  appoint  any  other  per- 
son or  persons  to  be  a  trustee  or  trustees,  in  the  place  or 
stead  of  the  trustee  or  trustees  so  dying  or  wishing  to  be 
discharged,  &:c.,  and  three  trustees  having  been  originally 
appointed  all  died,  and  the  husband  and  wife  appointed 
four  trustees  in  their  stead,  it  was  held  in  the  Court  of 
Review,  that  snch  appointment  by  reason  of  the  number 
was  invsdid.  Ex  parte  Davis  in  Re  Clark,  reported  in  the 
Jurist,  May  20th,  1843.  But  see  In  re  Welch,  3.  M.  ft  C. 
292,  in  which  case  two  trustees  were  held  to  be  well  sub- 
stituted for  one  who  was  a  lunatic,  where  there  had  origi- 
nally been  three  trustees.  But  where  it  was  evident  from 
the  terms  of  the  deed,  that  it  was  intended  there  should 
always  be  two  trustees  of  the  settlement,  and  two  trustees 
were  named  in  such  settlement  accordingly;  but  imme- 
diately after  the  execution  of  the  settlement,  these  two 
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trustees  appointed  a  sole  trustee^  who  wasted  the  property, 
it  was  held  to  be  a  breach  of  trust  in  the  original  trustees. 
In  this  case,  the  parties,  prior  to  the  execution  of  the  more 
formal  deed,  had  relied  for  some  time  upon  articles  for  a 
settlement.  Hulme  v.  Hubne,  2  M.  &  K.  682.  And  where 
a  settlement  directed  that  a  new  trustee  should  be  ap- 
pointed upon  the  retirement  of  any  trustee,  and  that  the 
trust  propeity  should  be  vested  in  the  new  and  continuing 
trustees,  if  the  retiring  trustee  does  not  appoint  a  suc- 
cessor, but  vests  the  property  in  the  continuing  trustee 
alone,  it  is  a  breach  of  trust,  and  he  will  be  liable  for  a 
misapplication.  Wilkinson  v.  Parri/y  4  Russ.  272.  So 
also  if  a  trustee  stands  by  and  sees  a  breach  of  trust  com- 
mitted, although  he  take  no  active  part,  he  is  answerable. 
Booth  V.  Boothy  1  Beav.  125.  The  bankruptcy  of  a  trus- 
tee constitutes  an  unfitness  to  act  according  to  the  usual 
words  of  a  power  to  appoint  new  trustees,  upon  their  de- 
clining or  becoming  unfit  to  act.  And  although  the  power 
directs  that  the  property  be  vested  in  the  new  trustee 
jointly  with  the  surviving  or  continuing  trustee,  the  circum- 
stance of  there  not  being  any  to  answer  that  description 
will  not  prevent  a  valid  appointment  of  and  transfer  to  a 
new  trustee  under  the  power.  Re  Rochcy  1  Connor  &  Law- 
son's  Irish  Repoits,  306. 

The  property  must  then,  after  the  tnistees  are  agreed 
upon  and  appointed,  be  duly  conveyed  or  assigned.  If  one 
trustee  is  to  remain  and  a  new  trustee  is  to  be  appointed 
to  act  jointly  with  the  old  trustee,  a  conveyance  by  the 
old  trustee  is  made  according  to  the  nature  of  the  pro- 
perty and  the  limitations  of  the  settlement.  If  the  pro- 
perty be  freehold  and  the  legal  estate  is  intended  to  be 
vested  absolutely  in  the  trustees,  so  that  all  the  limitations 
are  to  be  simple  trusts,  one  deed  is  sufficient  to  answer 
the  purposes,  including  the  appointment  of  the  new  trustee. 
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TJie  property  is  by  such  deed  conveyed  by  the  old  trustee 
to  A.  B.  (some  indifferent  party),  and  declared  to  be  held 
by  him  to  the  use  of  the  old  and  the  new  trustee  upon  the 
trusts  of  the  settlement.  But  if  the  property,  being  free- 
hold, is  by  the  terms  of  the  settlement  to  be  vested  in  the 
old  and  a  new  trustee  jointly  to  serve  the  uses  of  the 
settlement ;  or  if  the  property,  being  leasehold,  or  other 
chattel  interest,  real  or  personal,  is  required  to  be  tested 
in  trustees  upon  trust,  two  deeds  are  requisite. 

In  the  first  of  these  cases,  where  freeholds  are  settled  to 
uses,  the  old  trustee  must  convey  the  freeholds  to  A.  B. 
(some  indifferent  party)  by  one  deed,  upon  trust  that  he 
shall  convey  them  by  another  deed  to  the  old  trustee  and 
the  new  trustee  jointly  in  fee  to  the  uses  of  the  settle- 
ment, which  second  deed  is  accordingly  executed  gene- 
rally immediately  after  the  first  deed. 

In  the  last  case,  where  the  property  is  a  chattel  interest, 
real  or  personal,  the  old  trustee  assigns  the  property  to 
A.  B.  by  one  deed,  upon  trust  that  he  shall  assign  the 
same  by  a  separate  deed  to  the  old  trustee  and  the  new 
trustee  upon  the  trusts  of  the  settlement,  which  deed  is 
usually  executed  immediately  after  the  fii*st,  as  above 
mentioned. 

These  deeds  are  often  indorsed  upon  the  settlement,  and 
where  the  description  of  the  parcels  is  long,  this  plan  may 
save  trouble  and  expense. 

It  may  not  be  useless  in  this  place  to  caution  the  young 
practitioner  against  the  plan  sometimes  adopted  of  ap- 
pointing a  sole  trustee :  this  has  not  only  been  the  means 
of  enabling  a  trustee  to  commit  an  easy  fi*aud,  but  may  in- 
volve parties  in  more  frequent  expenses  in  the  renewal  of 
the  trust  than  they  might  otherwise  be  compelled  to  sub- 
mit to. 

Trustees  are  not  necessarily  compelled  to  sell  by  pub- 
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lie  auctioQ,  although  the  power  under  which  they  act  may 
not  contain  the  usual  words  authorizing  a  sale  by  private 
contract ;  but  as  a  general  rule  there  can  be  no  doubt  that 
trustees  act  most  prudently  generally  in  selling  by  auction, 
or  at  least,  prior  to  a  sale  effected  by  them,  in  exposing  the 
property  to  public  competition  in  some  way  or  other. 

Estates  intended  to  arise  under  powers  (at  least  under 
powers  to  be  executed  by  deed)  will  not  arise  unless  the 
formalities  required  have  been  strictly  followed  in  the  ex- 
ecution of  the  power.  McQueen  v.  Farquiar,  11  Ves. 
467 ;  Wright  Y.  Waheford,  17  Ves.  454;  Sixtm  v.  Oliver, 
13  Yes.  114.  It  should  always  be  seen  that  the  estates 
created  are  not  improper,  and  particularly  that  they  have 
not  been  limited  too  remotely,  so  as  to  infringe  the  rules 
against  perpetuities.  Estates  appointed  under  a  power 
are  (for  the  most  part,  unless  the  power  be  a  general 
power,)  to  be  regarded  as  estates  limited  by  and  forming 
part  of  the  original  deed  creating  the  power.  Considerable 
doubt  exists  whether  a  power  collateral  to  an  estate  in  fee, 
such  as  a  power  of  sale  in  a  settlement  to  be  exercised  at 
any  indefinite  time,  is  altogether  void,  or  may  be  good  in 
part,  and  thus  partially  exercised ;  but  it  is  believed  by  the 
writer  to  be  the  better  opinion,  that  the  power  is  bad 
wholly  ab  initio.  Where  it  is  to  be  executed  with  the  con- 
sent of  a  tenant  for  life,  and  afterwards  at  the  discretion 
of  trustees,  it  is  held  good.  Boyee  v.  Honning,  2  Cr.  k 
3&t,  334.  Where  the  power  is  vested  in  trustees  and  is 
collateral  to  an  estate  tail,  it  is  now  settled  that  such  a 
power  is  good,  because  although  the  estate  tail  may  con- 
tinue for  a  long  period,  it  is  always  capable  of  being 
barred  formerly  by  a  recovery  or  a  fine,  or  now  by  deed 
under  the  new  act,  which  must  at  the  same  time  defeat  or 
destroy  the  power.  Waring  v.  Coventry ^  1  Myl.  &  K. 
249 ;  Walli$  v.  Free$ton€y  10  Sim.  225.    In  considering 


NOT  BBFORB  ADYERTSD  TO.  255 

■ 

l^al  titles,  the  abstruse  and  difficult  doctrine  of  merger 
often  gives  rise  to  questions  upon  the  abstract,  particularly 
where  terms  of  years  intervene. 

It  is  impossible  to  go  into  all  the  cases  which  may  occur 
in  connection  with  this  extensive  branch  of  the  law,  but  a 
few  general  rules  applying  to  the  merger  of  estates,  ex* 
tracted  from  established  works  on  the  subject,  may  add  to 
the  practical  utility  of  this  treatise.  In  order  to  allow  of 
a  merger  taking  place — 

1st.  There  must  be  two  estates  in  the  same  person,  or 
in  several  persons  as  joint  tenants. 

2dly.  These  estates  must  be  connected  in  privity  of  right 
and  title. 

3dly.  The  accession  of  a  third  or  intermediate  estate  may 
be  the  cause  of  merger  between  two  or  more  estates,  which 
otherwise  would  remain  distinct. 

4thly.  The  estates  must  be  in  the  same  lands  or  in  the 
same  portion  of  the  same  lands. 

5thly.  The  several  estates  must  be  immediately  expectant 
on  each  other  either  originally,  or  must  have  become  so 
by  the  determination  of  intermediate  estates. 

6thly.  The  more  remote  estates  must  be  as  extensive  or 
more  extensive  than  the  intermediate  estates,  (a) 

Lastly.  The  estates  must  be  held  in  the  same  right,  or 
an  estate  held  in  another  right  must  be  vested  in  the 
party  before  he  acquires  the  other  estate. 

It  is  well  settled  that  a  term  of  years  may  merge  in  an- 

(a)  By  this  it  is  not  meant  that  the  estate  in  which  the  intennediate  estate 
merges  should  be  of  greater  duration  in  its  origin  than  the  estate  merged  was  in 
its  origin ;  a  term  of  sixty  years,  created  in  1800,  may  be  merged  in  an  estate 
of  three  years  created  in  1820.  But  it  is  requisite  that  the  term  in  which  the 
estate  merges  should  be  retersionarj  and  in  this  sense  greater,  as  extending  be- 
yond the  estate  which  is  to  be  merged.  This  was  decided  in  the  case  of 
Stipken  v.  Bridget,  6  Mad.  h  Geld.  66,  where  a  term  of  a  1000  years,  created 
in  1720,  was  held  to  be  merged  in  a  term  of  500  years,  both  of  which  terms  bad 
rested  in  the  same  person. 
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other  term,  such  latter  being  reversionary  to  the  former 
term ;  and  this  although  the  reversionary  term  be  of  less 
duration  than  the  first  term  which  is  merged  ;  but  if  the 
second  estate  for  years  be  in  the  nature  of  a  remainder 
upon  the  first,  it  is  doubtful  whether  a  merger  will  take 
place.  Hugkes  v.  Rowbotham^  Cro.  Eliz.  302 ;  Burton  v. 
Barclay,  7  Bing.  745;  4  Bac.  Abrid.  211,  212;  and  see 
3  Prest.  Con.  185.  So  likewise  a  long  term  of  years  will 
merge  in  a  freehold  reversionary  interest,  be  that  fireehold 
only  a  life  estate  or  even  the  shortest  possible  fireehold 
interest ;  but  where  a  term  for  years  is  interposed  between 
two  freehold  estates,  one  being  reversionary  to  the  other 
(at  least  the  term  only  intervening),  such  freehold  estates 
will  not  be  prevented  from  merging  by  the  intervening 
term,  although  a  vested  estate  of  freehold  clearly  would 
prevent  the  merger  of  such  two  estates.  Bate^s  case,  1 
Salk.  254,  and  3  Prest.  Con.  110.  The  estate  given  to 
trustees  to  preserve  contingent  remainders  in  settlements 
is  now  always  considered  as  a  vested  estate  of  freehold. 

This  doctrine  of  merger  is  important  as  regards  the  rule 
in  Shelley's  case,  and  it  is  likewise  of  great  importance 
when  underleases  are  subsisting,  the  covenants  and  con- 
ditions of  which  it  is  desirable  should  not  be  destroyed. 
To  this  subject  we  have  alluded  at  page  93,  where  it  is 
recommended,  in  order  to  prevent  a  merger,  and  to  pre- 
serve the  rights  which  a  first  lessee  enjoys  over  his  under- 
lessee,  that  when  the  freeholder  purchases  a  first  lease, 
such  first  lease  should  be  assigned  to  a  trustee  for  the 
freeholder,  or  the  freeholder  should  convey  his  original 
estate  or  reversion  on  the  first  lease  to  some  one  in  trust 
for  him,  before  taking  an  assignment  of  the  first  lease  to 
himself. 

An  estate  tail  never  merges  in  the  reversion  in  fee 
vested  in  the  same  tenant,  but  continues  for  the  benefit  of 
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the  issue.  Neither  will  an  equitable  estate  tail  in  copy- 
holds mei^e  in  the  legal  fee.  Merest  v.  JameSj  6  Mad* 
!c  Geld.  118;  although  where  the  copyhold  is  enfran- 
chised the  entail  may  merge  in  the  freehold.  ChaUoner 
y.  Murhallf  2  Ves.  Jun.  624.  But  if  a  fine  be  levied  by 
tenant  in  tail  with  remainder  to  himself  in  fee,  the  estate 
tail  when  barred  is  merged  in  the  fee,  and  such  being  the 
consequences  of  levying  a  finCi  the  very  important  con- 
sideration was  involved,  whether  in  particular  cases  a  fine 
should  be  levied,  or  a  recovery  suffered  by  a  tenant  in  tail. 
To  this  we  have  adverted  at  p.  46,  showing  that  in  the  one 
case  the  reversion  upon  the  estate  tail  is  brought  into 
possession  by  the  operation  of  the  fine ;  and  in  the  other 
case  the  reversion  or  remainder  is  defeated,  the  estate  tail 
being  enlarged  into  a  fee  by  the  operation  of  the  re- 
covery. With  respect  to  the  mei^er  of  charges,  whether 
annuities  or  rents,  or  sums  in  gross — such  as  monies  due 
on  mortgage,  legacies,  and  other  like  payments,  we  have 
before  stated,  p.  222,  that  when  the  owner  of  the  fee,  or  he 
who  can  acquire  the  fee  as  tenant  in  tail,  pays  off  a 
charge,  or  becomes  entitled  to  the  charge  as  well  as  to 
the  estate,  it  is  considered  as  an  exoneration  of  the  land, 
and  the  charge  is  merged  for  the  benefit  of  the  inhe- 
ritance, unless  any  intention  to  the  contrary  expressed  or 
implied  appear. 

In  some  titles  it  happens  that  annuities  granted  by  the 
state,  or  otherwise  being  of  a  public  nature,  are  sought  to 
be  charged  or  absolutely  sold  by  the  grantees,  and  ques- 
tions arise  how  far  such  charges  or  sales  are  warranted 
under  a  particular  branch  of  the  law.  Where  there  is  no 
specific  restriction  created  by  act  of  parliament  and  no- 
thing expressed  or  implied,  and  no  connection  with  the 
service  of  the  state  in  respect  of  which  they  have  been 
granted,  it  is  presumed  that  generally  this  may  be  done. 

s 
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Orenfell  t.  The  Deans  and  (hnans  of  Windsor,  2  Bear. 
644. 

The  fact  whether  such  pensions  have  been  granted  pro 
consilio  impendendo  or  pro  consilio  impenso,  creates  a  wide 
difference  in  the  power  of  the  grantee  to  alien.  The  latter 
description  of  pensions,  being  in  the  nature  of  a  reward  for 
past  services,  are  generally  assignable ;  but  the  former, 
being  in  respect  of  continuing  services,  are  not.  Of  the 
first  description  is  the  pay  or  half-pay  of  naval  or  military 
officers,  the  half-pay  being  in  the  nature  of  a  retainer  by 
the  government  for  future  services.  Flarty  v.  Odium,  3 
T.  R.  681 ;  Stowe  v.  Lidderdale,  2  Anst.  533. 

The  salaries  of  the  Judges  and  of  the  Lord  Chancellor 
are  likewise  granted  to  secure  the  performance  of  the 
several  duties  and  the  maintenance  of  the  proper  dignity 
connected  with  their  respective  offices ;  and  the  policy  of 
the  law  forbids  that  they  should » be  assigned  or  parted 
with  while  those  duties  remain  to  be  fulfilled.    The  act  of 

5  &  6  Edw.  6,  cap.  16,  also  prohibits  such  sales.  In  PaU 
mer  v.  Vaughan,  3  Swanst.  173,  it  was  questioned  how 
far  the  profits  of  the  office  of  clerk  of  the  peace  (an  office 
which  may  be  executed  by  deputy)  were  by  law  assign- 
able. Where  an  office  under  the  government  had  been 
abolished,  and  compensation  was  awarded  to  the  officer 
for  the  loss  of  his  office,  it  was  held  that  such  a  retiring 
pension  was  not  assignable.     Wells  v.  Foster,  8  Mees. 

6  W.  149. 

Where  the  provision  granted  is  pro  consilio  impenso^  the 
same  reason  and  policy  does  not  apply  to  prevent  aliena- 
tion. In  the  case  of  the  Marlborough  family,  and  in  that 
of  the  Duke  of  Wellington,  the  acts  of  parliament  limiting 
the  honours  and  estates  have  expressly  prohibited  aliena- 
tion, but  this  is  on  a  different  ground.  See  Davis  v. 
Duke  of  Marlborough,  1  Swanst.  74. 
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Until  very  lately  it  has  been  matter  of  doubt  how  far 
the  assignment  or  the  charging  of  a  chnrch-living,  by  way 
of  a  security  for  money,  was  or  was  not  valid.  By  the  13 
Eliz.  c.  20,  and  the  14  Eliz.  c.  11,  sect.  15,  the  charg-' 
ing  of  livings  by  clergymen,  except  by  way  of  sequestra- 
tion, was  prohibited ;  but  those  statutes  were  repealed  by 
the  43  Geo.  3,  c.  84.  However,  that  repealing  statute  was 
itself  partially  repealed  by  the  67  Geo.  3,  c.  99,  thereby, 
as  it  was  supposed,  calling  up  the  powers  of  the  old 
statutes  of  Elizabeth,  prohibiting  such  dealings  with 
Hvings.  By  the  cases  of  Shaw  v.  Pritchard,  10  B.  k  C. 
241,  and  Flight  v.  Salter,  1  B.  &  Ad.  673,  this  view  of 
the  law  as  it  originally  stood  under  the  last  mentioned 
statute  is  confirmed,  and  such  charges  are  now  held  to  be 
illegal.  But  in  the  latter  case  it  is  said  to  have  been  the 
opinion  of  the  judges,  that  a  sequestration  might  issue 
against  the  effects  of  the  debtor,  a  clergyman,  where  a 
warrant  of  attorney  had  been  given,  and  that  under  it, 
execution  for  the  arrears  of  an  annuity  (which  had  been 
in  that  case  granted)  might  be  taken  out  as  for  a  debt 
then  due.  In  Aberdeen  v.  Newland,  4  Sim.  281,  the 
warrant  of  attorney,  although  really  given  in  connection 
with  a  grant  of  this  description,  was  held  good ;  so  thi^t  in 
any  securities  given  by  clergymen  of  this  nature  in  future, 
(if  parties  will  accept  them,)  the  warrant  of  attorney 
should  not  be  forgotten.  See  Metcalfe  v.  2%e  Archbishop 
of  York,  6  Sim.  224 ;  also  Colebrook  v.  Layton,  4  B.  & 
Adol.  678 ;  Johnson  v.  Brazier,  1  Ad.  &  Ellis,  624  -,  Salt- 
marshe  v.  Hewett,  1  Adol.  &  Ellis,  812;  and  see  Alchin 
V.  Hopkins,  1  Bing.  N.  C.  101. 

In  some  cases  the  evidence  required  upon  an  abstract 
may  be  of  a  peculiar  nature,  in  consequence  of  the  parties 
through  whom  the  title  is  deduced  being  under  disability, 
or  by  reason   of  conveyances  or  settlements  being  void 

s2 
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or  voidable.  Thus  corporations^  not  being  allowed  to  hold 
lands  (except  under  license  from  the  crown  or  by  act  of 
parliament),  whenever  they  appear  to  be  grantors  or 
grantees  of  land,  their  license,  charter,  or  act,  giving  them 
the  proper  authority,  must  be  shown.  The  7  &  8  Will.  3, 
c.  37,  enacted  that  a  license  from  the  crown  should  be  a 
dispensation  from  the  former  disabilities  of  holding  lands, 
and  that  lands  acquired  with  such  license  should  not  be 
forfeited.  But  this  provision  it  is  believed  has  been  very 
little  acted  upon.  Where  lands  are  settled  or  devised  to 
charitable  uses,  or  are  derived  under  a  title  in  which  they 
may  have  been  in  mortmain,  the  provisions  of  the  statute 
of  mortmain,  9  Greo.  2,  c.  36,  must  be  strictly  attended  to. 

Some  dispositions  of  property  involve  questions  of  what 
is  and  what  is  not  consistent  with  the  general  policy  of 
the  law ;  and  devises  have  been  held  void  as  superstitious, 
or  as  being  at  variance  with  the  Christian  religion  and  the 
established  institutions  of  the  country.  In  such  cases,  if 
the  disposition  be  void,  the  next  of  kin  or  the  heir  at  law 
is  held  to  be  entitled.  But  if  the  disposition  be  a  cha- 
ritable one,  and  the  disposition  as  such  be  well  made,  but 
the  object  is  an  improper  one,  the  crown  disposes  of  the 
fund. 

Thus  gifts  and  devises  or  bequests  made  to  persons  to 
pray  for  the  souls  of  the  deceased  have  been  declared  void, 
as  coming  within  the  description  of  superstitious  uses, 
intended  to  be  suppressed  by  the  1  Edward  6,  c.  14.    See 
West  V.  ShuttkiDorthj  2  Mylne  k  Keen,  684.     But  in  the 
case  of  De  Cagta  v.  De  Pas^  Amb.  228,  and  see  also 
2  Pow.  on  Devises,  14,  Lord   Hardwicke   held   that  a 
bequest  for  the  maintenance  of  a  Jesuba  or  assembly  for 
reading  the  Jewish  Law  and  for  advancing  the  Jewish 
religion,  being  itself  a  charity  which  could  not  take  effect, 
should  be  supported  as  a  charity  to  be  disposed  of  by  the 
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crown.  And  Sir  William  Grant,  in  Cory  v.  Abbott^  7  Ves. 
490,  declared  a  bequest  for  the  educating  and  bringing  up 
of  Roman  Catholic  children  void,  although  this  decision 
could  not,  since  the  10  Geo.  4,  c.  7,  (the  Catholic  Relief 
Bill),  be  followed ;  see  West  v.  Shuttlewarth,  2  Mylne  & 
Keen,  684.  The  question  how  far  a  trust  could  be  sup- 
ported, the  object  of  it  being  now  a  legal  object,  which  at 
the  time  of  the  trust  created  was  illegal,  is  remarked  upon 
in  the  case  of  Attomey^Oeneral  v.  Pearson,  7  Sim.  309, 
and  in  the  case  of  Attorney- Oeneral  v.  Shore,  reported  in 
a  note  to  that  case ;  from  which  it  may  be  deduced  that 
the  courts  will  intend  that  the  founders  of  charities  did  not 
mean  that  doctrines  should  be  inculcated  which  were  at 
the  time  of  the  foundation  of  the  charity  illegal,  in  the 
absence  of  any  precise  evidence  showing  what  those  doc- 
trines were  which  the  settlor  desired  to  be  inculcated  or 
taught. 

The  incapacity  of  ecclesiastical  corporations  to  alien 
their  possessions,  except  by  act  of  parliament  or  under 
certain  restrictions,  has  already  been  referred  to  in 
connection  with  the  subject  of  powers  of  leasing,  ante,  p. 
95. 

There  is  no  point  of  more  practical  importance  than 
identity  of  parcels,  to  which  we  have  before  referred  at  p. 
40.  Parcels  «Lre  oftentimes  so  generally  stated  at  the 
commencement  of  an  abstract,  and  many  of  the  descrip- 
tions comprised  in  the  deeds  themselves  are  so  vague  and 
indefinite,  that  a  vendor  himself  may  occasionally  be 
deceived  as  to  his  own  property,  and  be  quite  unable  by 
authenticated  evidence  to  make  out  a  clear  statement,  of 
what  is  and  what  is  not  comprised  in  his  title.  Under 
such  circumstances,  some  attention  is  requisite  to  see  that 
the  regular  chain  is  kept  up ;  and  that  the  new  description 
comprises  what  the  old  description  was  intended  to  com* 
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prise ;  certificates  and  affidavits  of  living  persons  have  been 
made  use  of  until  lately,  but  now  certificates  or  declara- 
tions under  the  Abolition  of  Oaths  Acts  are  required,  if 
any  thing  is  wanted  in  addition  to  the  common  evidence  of 
recitals,  maps,  plans,  old  leases,  parish  and  other  surveys, 
assessments,  terriers,  and  the  like  documents. 

Upon  the  ground  of  misdescription,  many  sales  by 
auction  have  been  avoided,  the  particulars  of  sale  not 
giving  a  true  description  of  the  property,  where  it  was  in 
the  power  of  the  vendor  to  do  so,  and  when  it  could  not  be 
expected  that  the  purchaser  should  obtain  precise  infor- 
mation himself. 

Gases  of  misrepresentation,  when  not  intentionally  made, 
are  grounds  for  compensation  to  a  purchaser,  if  not  very 
important,  as  we  have  stated  before  at  p.  17 ;  when  inten- 
tionally made,  a  question  of  fraud  is  involved. 

Misdescriptions  generally  occur  in  respect  of  the  actual 
quantity,  quality,  or  value  of  the  property  sold.  The 
quantity  is  in  general  readily  ascertained.  In  regard  to 
quality,  perhaps  more  laxity  of  description  is  allowable, 
but  in  regard  to  annual  value  the  vendor  is  generally 
required  to  prove  exactly  the  statement  which  he  makes 
as  to  the  rentals  or  the  yearly  income  of  the  property, 
particularly  if  the  statement  of  value  forms  an  important 
feature  in  the  description.  This  proof  i»  made  by  the 
production  of  rent  rolls,  steward's  books,  or  other  books  of 
account,  expired  leases,  or  documents,  firom  which  the 
value  may  be  estimated,  verified  if  necessary  by  the  decla- 
rations of  living  persons. 
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CHAPTER  XIII. 

GENERAL  DESCRIPTION   OF  EVIDENCE  AS  ADOPTED   BY  THE 
COURTS,  AND  AS  ADOPTED  BY  CONYETANCERS. 

Strictly  speaking,  there  are  but  two  descriptions  of 
evidence  known  to  the  law  of  England,  one  being  speci- 
alty evidence,  or  instruments  in  writing  under  seal,  the 
other  parol ;  the  latter  comprising  not  only  what  is  com- 
monly called  parol  or  verbal,  but  all  written  documents 
not  under  seal. 

To  enforce  or  support  a  promise  or  engagement  under 
the  latter,  a  consideration  must  in  general  be  proved, 
which  is  not  necessary  where  the  agreement  is  under  seal. 
Rann  v.  Hughes,  7  T.  R.  350,  note. 

At  law,  it  is  not  allowable  to  contradict  an  instrument 
under  seal  by  matter  of  parol,  and  in  equity,  only  by  the 
special  jurisdiction  of  the  courts,  in  cases  of  fraud,  mis- 
take, surprise  or  the  like.  For  this  reason,  nothing  con- 
trary to  the  contents  of  an  ordinary  deed  can  be  averred. 
Thus  a  vendor  is  estopped  from  averring  the  fact  of  non- 
payment of  the  consideration  money  admitted  by  a  deed 
to  have  been  paid,  the  fact  being  contrary  to  what  is 
stated  in  the  body  of  the  deed.  Rowntree  v.  Jacob,  2 
Taunt.  141.  Thus,  too,  in  regard  to  the  parcels  comprised 
in  a  conveyance,  it  cannot  be  pleaded  that  something 
which  is  inserted  was  not  intended  to  pass ;  as  in  the  case 
of  Doe  d.  Norton  v.  Webster,  12  Adol.  k  ElUs,  442, 
where  a  woiUiouse  had  been  conveyed  with  the  ^'  appurte- 
nances/' and  a  garden  was  shown  to  have  always  be- 
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longed  to  the  workhouse,  but  by  the  conditions  of  sale 
was  declared  to  be  not  included  in  the  contract ;  evidence 
(o  contradict  the  deed  was  not  allowed  to  be  gone  into, 
and  the  garden  was  held  to  have  passed  to  the  purchaser 
under  the  terms  of  the  deed,  notwithstanding  the  state- 
ment contained  in  the  conditions  of  sale. 

In  equity,  perhaps,  on  the  ground  of  surprise  or  mis- 
take, such  an  error,  if  shown  to  have  been  clearly  an  error, 
and  nothing  more,  might  be  corrected ;  but  this  is  doubt- 
ful, for  such  a  jurisdiction  would  tend  to  allow  parties  to 
contradict  their  own  conveyances. 

The  rule  which  does  not  allow  documents  under  seal  to 
be  contradicted  by  parol  evidence,  (that  is,  either  by  words 
or  by  writing  not  sealed,)  does  not  apply  to  the  contradic- 
tion or  varying  of  instruments  not  under  seal  by  similar 
evidence,  and  therefore  it  is  allowable  by  such  evidence 
to  contradict  the  receipt  for  the  purchase  money  or  con- 
sideration usually  indorsed  upon  deeds,  although  few 
deeds  are  without  the  acknowledgment  of  payment  of  the 
consideration  in  the  body  of  them ;  for  such  indorsed  re- 
ceipts, not  being  under  seal,  do  not  alone  operate  as  an 
estoppel,  and  a  party  may  therefore  even  at  law  contra- 
dict such  a  memorandum  by  other  evidence.  Lampon  v. 
Carke,  5  B.  &  Aid.  611 ;  and  see  BotireU  v.  Summers, 
2  Yo.  &  J.  407. 

In  equity  neither  the  deed  nor  the  memorandum  in- 
dorsed are  conclusively  binding  where  fraud  is  averred ; 
and  it  has  been  lately  held,  that  where  the  deed  stated  the 
consideration  to  be  paid,  although  in  fact  it  was  not  so, 
and  fraud  was  alleged,  the  vendor  might  show  that  the 
money  was  not  paid,  and  thus  establish  a  lien  on  the 
property  even  by  parol  evidence.  Leman  v.  Whitley ,  4 
Russ.  427.  Likewise  where  the  consideration  is  usurious 
or  otherwise  illegal,  parol  evidence  may  be  adduced  to 
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prove  those  &cts.  Collins  v.  Blantemy  2  •Wils.  347 ; 
Greville  v.  Atkinsj  9  B.  &  C.  462.  So  also  to  show  that 
a  deed  did  not  take  effect  from  the  date,  the  execution 
being  made  on  a  different  day,  Hall  v.  Cazertovej  4  East, 
477.  But  this  evidence  is  not  admissible  to  vary  the  time 
ot  holding  under  a  demise,  as  to  show  that  Michaelmas 
day  meant  old  Michaelmas  day,  contrary  to  the  usually 
received  import  of  the  term  Michaelmas,  which  is  now 
new  Michaelmas.    Doed.  Spicer  v.  Lea,  11  East,  312. 

If  there  be  an  evident  mistake  in  a  deed  or  other  instru- 
ment, such  as  a  clerical  error,  or  plain  omission,  or  mis- 
nomer, a  Court  bf  Equity  will  (if  application  be  made 
within  a  reasonable  period,  and  perhaps  twenty  years 
would,  for  such  a  purpose,  be  considered  as  a  reasonable 
time,)  rectify  the  error,  upon  any  clear  evidence  adduced 
to  warrant  the  alteration.  If  the  instrument  to  be  cor- 
rected contain  a  recital  of  an  agreement  intended  to  be 
carried  into  effect  by  the  more  formal  instrument  in  which 
the  agreement  is  recited,  but  by  which  instrument  the 
intention  does  not  appear  to  have  been  fulfilled,  this  is 
considered  a  strong  case  for  the  interference  of  a  Court  of 
Equity.  In  such  cases  an  issue  will  sometimes  be  di- 
rected to  inquire  into  the  real  state  of  the  facts,  and  thereby 
to  ascertain  whether  or  not  there  has  been  any  such  mis- 
take as  is  alleged.  See  Marquis  of  Tawnshend  v.  5ton- 
groom,  6  Ves.  328 ;  and  Beaumont  v.  Bromley,  1  Turn.  & 
Russ.  41,  and  the  cases  there  cited. 

Where  no  consideration  is  stated  in  a  document,  or 
where  it  is  stated  that  a  deed  is  made  for  some  particuldir 
consideration,  or  for  divers  other  considerations,  it  is  only 
an  explanation,  not  a  contradiction  of  the  deed,  to  show 
what  the  consideration  was,  and  therefore  it  is  allowable 
to  prove  a  consideration  not  stated  in  the  deed.  Clifford 
V.  Turretl,  1  Yo.  k  Col.  N.  S.  138. 
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But  even  Courts  of  Equity  will  not  allow  a  document 
under  seal  to  be  contradicted  by  merely  verbal  evidence, 
unless  it  be  where  gross  fraud  has  occurred,  but  they  will 
require  some  material  written  evidence  of  the  facts  or  con* 
struction  contended  for  in  opposition  to  the  deed,  before 
such  deed  can  be  materially  varied ;  as,  for  instance,  if  by 
evidence  adduced  it  can  be  shown  that  the  instrument  was 
intended  to  be  a  conveyance  for  the  benefit  of  one  person, 
when  by  the  deed  itself  the  property  appears  to  have  been 
absolutely  conveyed  to  another,  for  this  would  be  to  re- 
peal the  Statute  of  Frauds.  Thus  in  the  above  case  of 
Leman  v.  Whitley^  4  Russ.  423,  an  estate  was  conveyed 
by  a  son  to  his  father,  in  consideration  of  400^.  paid  by 
the  fiither,  as  expressed  in  the  deed,  although  in  reality 
no  money  passed,  the  conveyance  being  made  to  the 
father  in  order  that  he  might  deal  with  the  property 
for  the  son's  benefit  Aflter  the  father's  death,  the  son 
claimed  the  estate  as  undoubtedly  his,  and  the  Master 
of  the  Rolls,  in  giving  judgment,  said,  ^*  Unfortunately 
there  is  here  no  evidence  in  writing  which  is  inconsistent 
with  the  fact,  that  the  father  was  die  actual  purchaser  of 
the  estate,  and  it  does  appear  to  me,  that  to  give  effect  to 
the  trust  here,  would  be  in  truth  to  repeal  the  Statute  of 
Frauds.  Considering  myself  bound,  therefore,  to  treat 
this  case  as  a  purchase  by  the  father  from  the  plaintiff, 
there  does  however  arise  an  equity  for  the  plaintiff,  which, 
consistently  with  the  facts  stated  and  proved,  and  under 
the  prayer  for  general  relief,  he  is  entitled  to  claim.  It  is 
stated  and  proved  that  no  part  of  the  alleged  price  or 
consideration  of  400^.  was  ever  paid  by  the  father  to  the 
plaintiff,  and  the  plaintiff  therefore,  as  vendor,  has  a  lien 
on  the  estate  for  this  sum  of  400/.,  and  the  decree  must 
be  accordingly." 

Where  one  writing,  whether  under  seal  or  not,  appears 


BY  THE  COURTS  AND  BY  CONVBYANCEBB.  267 

to  be  contredictory  to  another^  even  verbal  evidence  may 
be  let  in  to  explain  the  contradiction,  as  in  Cripps  v.  Jee, 
4  Bro*  C.  C.  472,  where  an  estate  was  conveyed  to  two 
persons,  that  they  might  sell  it,  and  a  consideration  was 
stated  in  the  deed,  but  by  other  written  evidence  it  ap- 
peared that  the  grantees  did  not  pay  for  the  estate,  or  that 
they  were  not  absolutely  entitled,  although  partially  in- 
terested in  it  as  mortgagees,  Lord  Kenyon  held  that 
verbal  evidence,  supported  by  the  written  evidence  opposed 
to  the  deed  in  question,  was  admissible  to  explain  the 
doubts  arising  upon  it.  See  on  this  subject  Imham  v. 
ChUd,  1  Bro.  C.  C.  92. 

In  one  case,  2  Str.  1073,  where  it  appeared  that  a  regis- 
ter was  made  out  from  a  day  book,  kept  by  the  minister  for 
that  purpose,  it  was  held  that  the  day  book  could  not  be 
admitted  to  explain  the  entry  in  the  register,  ex,  gr.  to 
prove  a  child  illegitimate,  where  no  notice  was  taken  of  it 
in  the  register,  which  would  therefore  be  taken  as  evidence 
to  prove  him  legitimate.  The  Courts  have  in  some  cases 
held  that  the  entries  or  minutes  made  by  the  steward  of 
a  manor  in  the  shape  of  a  rough  draft  intended  to  be  per- 
fected, and  afterwards  to  be  fidrly  copied  into  another 
book,  may  be  varied  by  verbal  testimony.  Dot  d.  Priestly 
v.  Calloway^  6  B.  &  C.  484.  And  the  court  rolls  them- 
selves have  in  some  instances  been  reformed,  where  it 
appeared  that  erroneous  entries  had  been  made  by  the 
steward.    Elstm  v.  Wood,  2  M.  &  K.  678. 

It  has  already  been  stated,  that  some  difference  prevails 
between  the  rules  of  evidence  adopted  by  the  Courts  and 
the  rules  observed  in  practice  by  conveyancers.  The  latter 
however  are  sufficiently  strict  to  ensure  such  a  degree  of 
certainty  as  is  usually  satisfactory  to  a  purchaser.  The 
proo&  required  in  all  cases  out  of  Court  are,  or  ought  to 
be,  such  as  will  carry  conviction  to  every  reasonable  mind. 
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and  if  they  do  not  amount  to  that,  they  ought  to  be  un^ 
doubtedly  rejected. 

In  each  case  the  best  evidence  ought  to  be  adduced  of 
which  the  nature  of  the  circumstances  admits,  and  failing 
thaty  the  next  best  evidence  is  to  be  sought  out.  Evidence 
admitted  by  the  Courts  being  of  the  strictest  kind,  it  fol- 
lows, that  whatever  is  allowed  to  be  evidence  by  the 
Courts  is  a  fortiori  to  be  admitted  in  conveyancing  mat- 
ters out  of  Court. 

In  perusing  an  abstract,  it  frequently  becomes  neces- 
sary to  consider,  whether  documents  which  cannot  from 
some  informality  operate  as  they  were  intended,  may  not 
still  take  effect  in  some  other  mode,  so  as  to  meet  the 
wishes  and  intentions  of  the  parties,  and  support  the  title 
as  intended  to  be  deduced.  A  release  may  operate  as  a 
grant,  or  a  grant  as  a  release.  An  assignment  may  be 
a  lease  or  an  under-lease. 

A  legal  charge  affecting  lands  may  often  be  created 
without  words  expressive  of  an  actual  grant.  In  many 
cases  a  covenant  or  reservation  will  amount  to  a  grant, 
and  a  covenant  to  pay  a  certain  sum  of  money  out  of 
lands  may  amount  to  a  mortgage;  where  a  rent  is  in- 
tended to  be  secured,  a  covenant  will  often  amount  to  a 
grant,  and  by  covenant  the  same  powers  of  recovery  of 
the  rent  by  distress  may  be  given  as  in  the  case  of  a  rent 
charge  regularly  created  by  grant  or  demise.  Thus  a 
covenant  that  B.  shall  enjoy  a  right  of  way,  is  regarded 
in  law  as  a  legal  interest,  and  is  said  to  amount  to  a  grant, 
3  Lev.  305 ;  Com.  Dig.  tit.  Chemin,  D  3 ;  and  in  the  case 
of  a  covenant  to  pay  rent  out  of  land,  or  that  a  person 
shall  have  power  to  distrain  for  a  rent  out  of  lands,  the 
right  to  the  rent  and  of  the  power  of  distress  will  pass  to 
the  assignee  of  the  first  grantee  or  covenantee.  See  Anon* 
Moore,  179;  AUerton  v.  JESofen,  Noy,  6« 
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So  in  a  lease  where  liberty  was  given  to  several  persons 
under  these  words — '^  excepting  and  reserving  unto  A., 
B.  and  C,  their  heirs  and  assigns,  liberty  to  hunt,  shoot, 
&c./'  and  C.  was  not  a  party  to  the  deed,  and  therefore 
a  reservation  contained  in  it  was  void  as  to  him ;  it 
was  held  not  to  be  a  reservation,  but  a  new  grant,  of 
which  C.  might  take  advantage.  Wichham  v.  Hawker j  7 
Mee.  k  W.  63. 

Sometimes  an  instrument  in  the  form  of  a  deed  may  be 
operative  only  as  a  testament,  as  where  a  voluntary  settle- 
ment is  made,  and  the  settlor  reserves  to  himself  a  life- 
interest  and  a  power  of  revocation,  or  never  parts  with  the 
deed.  Attorney  General  v.  Janes,  3  Price,  368,  and  see 
2  Yo.  &  J.  602. 

As  regards  equitable  estates,  almost  any  writing  duly 
signed  will  have  the  effect  of  an  agreement  or  assignment, 
if  that  intention  appears  upon  the  face  it,  and  may  pass 
the  beneficial  interest  from  the  owner  to  a  mortgi^ee  or 
purchaser.  A  defective  release  may  often  operate  as  a 
grant.  And  oftentimes  a  conveyance,  in  other  respects 
imperfect,  may  operate  as  a  bargain  and  sale,  if  there  be 
a  pecuniary  consideration  to  support  it ;  or  as  a  covenant 
to  stand  seised,  if  there  be  a  consideration  of  blood  or 
marriage,  that  marriage  being  with  one  of  the  covenantor's 
blood,  although  the  consideration  may  not  be  men- 
tioned. We  have  before  stated  the  necessity  for  observing 
in  all  cases  the  due  execution  of  deeds  and  wills,  and  that 
the  attestations  are  regularly  and  correctly  made,  and 
that  receipts  are  duly  indorsed. 

Where  an  attestation  appears  to  have  been  made  by  a 
marksman,  more  than  ordinary  consideration  is  necessary, 
particularly  if  the  deed  be  a  recent  deed,  or  if  any  suit  or 
question  is  likely  to  arise  respecting  the  title.  The  diffi- 
culty which  may  occur  in  cases  of  this  kind,  is  noticed 
in  the  report  of  Woodhause  v,  Meredith,  1  J.  &  W.  212, 
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stated  beloWy  in  which  case  the  deed  was  recdved  €b  bene 
e$ie,  but  no  decision  was  giren  upon  the  particnlar  point  of 
the  attestation.  The  objection  to  the  deed  there  was,  that 
the  attesting  witness,  who  was  a  rery  illiterate  person, 
was  only  able  to  depose  that  he  saw  a  man  (GhtiTenor) 
write  something,  which  he  believed  to  be  his  name, 
upon  a  parchment  deed,  and  which  from  its  appearance 
he  believed  to  be  the  deed  in  question ;  but  he  could  not 
depose  as  to  the  sealing  and  deUvefy.  These  doubts  and 
difficulties  attending  a  marksman's  testimony  are  a  warn- 
ing to  professional  men  not  to  employ  such  witnesses  to 
any  instrument,  where  one  who  can  write  may  be  had. 
Alterations  and  interlineations  in  a  deed,  although  they 
may  excite  suspicion  as  to  the  correctness  of  the  instru- 
ment, cannot  alone  be  a  ground  for  invalidating  it,  but  no 
prudent  person  attesting  the  execution  of  a  deed  or  will 
would  omit  to  notice  in  the  attestation  of  such  documents 
important  alterations  or  interlineations. 

The  consideration  of  each  deed  should  be  noticed  by 
the  abstract,  and  whether  it  be  valuable,  as  marriage, 
money,  or  the  like ;  or  a  good  consideration,  such  as  blood 
or  relationship,  any  of  which  will  be  sufficient  to  prevent 
the  instrument  being  regarded  as  voluntary ;  but  the  latter 
will  not  insure  it  as  a  valid  deed  against  other  claims  by 
purchasers  for  value  or  creditors. 

A  voluntary  deed  may  become  a  valid  deed  in  the  hands 
of  a  purchaser  from  a  volunteer,  in  consequence  of  a  bond 
Jide  consideration  having  been  paid  by  him  to  the  volun- 
teer, and  this  notwithstanding  the  purchaser  for  value 
had  notice  of  the  prior  voluntary  deed  ;  and  a  voluntary 
deed  is  always  invalid  as  against  a  bond  fide  purchaser 
for  value,  who  claims  in  opposition  to  such  deed,  even  if 
he  bought  with  notice  of  the  voluntary  deed :  this  applies 
equally  to  copyholds  as  to  freeholds.  Currie  v.  Nind,  1 
M.&C.17. 
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Bttt  although  this  is  the  law^  and  although  purchase 
deeds  made  under  such  circumstances  for  value  are  sup- 
ported,  few  persons  would  willingly  involve  themselves  in 
the  risk  of  litigation,  by  entering  into  an  agreement  for  the 
purchase  of  property  dependent  upon  a  title  in  which  trans- 
actions of  such  a  nature  have  recently  occurred.  But  a 
purchaser,  who  is  anxious  to  avail  himself  of  a  contract 
which  he  has  entered  into,  and  who  is  commonly  called  a 
wilUng  purchaser,  may  often  venture  to  complete  his  pur- 
chase  under  circumstances  of  this  description,  where  no  pre- 
sent claim  is  made,  knowing  that  the  strict  rule  of  law  upon 
this  point  is  in  his  favour.  Generally  speaking,  it  is  ad- 
visable to  have  some  consideration  expressed  in  a  deed  or 
agreement,  even  where  it  may  not  be  required  by  the  Stamp 
Act.  But  in  some  cases  it  may  be  improper;  as,  for  in- 
stance, in  deeds  operating  under  the  Statute  of  Uses,  the 
use  is  said  to  arise  in  favour  of  the  party  from  whom  the 
consideration  moves,  unless  it  is  clearly  rebutted  by  the 
terms  of  the  instrument.  See  Gilb.  on  Uses,  by  Sug.  p. 
89.  It  therefore  seems  improper  to  insert  a  considera- 
tion as  moving  from  any  party  to  the  deed,  in  whom  or 
in  whose  favour  the  use  is  not  to  arise;  such  a  con- 
sideration, in  the  absence  of  all  evidence  to  the  contrary, 
might  imply  that  the  party  paying  the  consideration  was 
to  take  the  beneficial  estate.  If,  as  sometimes  happens, 
persons  are  made  parties  to  a  deed  while  they  are  as  yet 
infants,  it  seems  advisable  that  a  special  memorandum 
should  be  indorsed  upon  the  instrument,  showing  that  at 
the  time  of  the  execution  they  had  attained  twenty-one, 
in  order  that  no  suspicion  may  be  afterwards  thrown  upon 
the  document,  as  having  been  improperly  signed;  or  if 
the  infant  do  execute  the  deed,  it  would  be  prudent  to 
have  the  same  re-executed  by  him  when  of  age,  and  his 
re-execution  noticed,  to  prove  his  confirmation  of  the 
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former  act.  In  case  of  such  re-execution  it  is  to  be  ob* 
served,  that  the  operation  of  the  deed  has  relation  back  to 
the  former  execution,  which  b  in  fact  not  void,  but  voidable 
only.  Sometimes  a  deed  may  be  in  course  of  execution  for 
a  considerable  length  of  time,  and  if  it  be  so  dealt  with 
bond  fide  and  without  any  fraudulent  or  grossly  negligent 
delay,  it  may  still  be  good,  although  it  should  be  two 
years,  or  even  upwards,  under  execution  before  it  is  per* 
fected.  Neither,  as  it  seems,  would  an  alteration  in  it,  ex- 
tending even  so  far  as  to  make  a  new  party  liable  upon 
the  deed,  who  was  not  originally  intended  to  be  a  party, 
affect  the  instrument,  so  as  to  invalidate  it  or  to  render 
a  new  stamp  (which  is  the  risk  most  to  be  apprehended 
in  these  cases)  necessary.  A  case  of  this  kind  lately 
occurred  with  respect  to  a  promissory  note,  as  to  which 
description  of  instrument,  alterations  or  additions  have 
always  been  regarded  with  great  jealousy.  A  joint  and 
several  promissory  note  was  made,  and,  after  it  was  issued, 
the  name  of  a  second  surety  was  added  to  the  note,  and  it 
was  held  to  be  not  such  a  material  alteration  as  to  render 
an  additional  stamp  necessary,  or  to  affect  the  right  of 
the  co-surety  to  contribution.  See  CatUn  v.  SimptoUf  3 
N.  &  P.  248. 

Since  the  increased  duties  under  the  stamp  laws,  these 
questions  as  to  the  alteration  and  the  re-execution  and 
re-delivery  of  deeds  have  frequently  arisen,  but  it  has  in 
several  instances  been  determined,  that  where  the  altera- 
tion is  made  by  consent  of  the  parties,  and  the  instrument 
is  immediately  re-executed,  the  alteration  being  rather  to 
explain  and  support  the  real  meaning  and  intended  effect, 
it  shall  not  be  considered  void,  nor  shall  such  alteration 
or  re-execution  render  another  stamp  requisite.  See  Cole 
v.  Parkin,  12  East,  471 ;  Hall  v.  ChandUss,  4  Bing.  123 ; 
Doe  d.  Lewis  v.  Bingham,  4  B.  &  Aid.  672 ;  Com.  Dig, 
Fait,  (F.  1). 


II   1^  ~— 
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The  memorandums  indorsed  upon  deeds  often  give  im- 
portant notice  of  trusts  or  incumbrances  affecting,  or  which 
may  have  previously  affected,  the  title.  Some  of  these  in- 
dorsements properly  relate  to  the  due  registration'of  deeds, 
to  the  enrolment  of  bargains  and  sales,  and  the  acknow- 
ledgment of  different  instruments. 

The  acknowledgment  of  deeds  by  married  women  under 
the  late  act,  3  &  4  Will.  4,  c.  74,  ought  to  be  at  the  foot 
or  in  the  margin  of  the  deed.  The  enrolment  of  deeds 
for  securing  an  annuity  or  rent  (not  charged  upon  land  or 
public  stock  of  a  sufficient  value,  or  otherwise  brought 
within  the  exceptions  of  the  53  Geo.  3,  c.  141,)  is  neces- 
sary, and  sRould  appear  by  an  indorsement  on  the  deed 
itself. 

Where  deeds  have  been  executed  by  power  of  attorney, 
it  is  important  to  ascertain  that  the  principal  was  alive 
when  the  attorney  executed,  as  the  power  would  be  re- 
voked by  his  death.  In  consequence  of  this  rule,  it  is 
often  arranged  between  the  parties  to  an  instrument  exe- 
cuted by  attorney  that  the  deed  shall  be  executed,  but 
that  the  purchaser  or  party  paying  the  money  shall  not 
be  called  upon  for  payment,  until  intelligence  is  received 
that  the  principal  was  alive,  and  that  the  power  of  attorney 
stood  unrevoked  when  the  deed  in  question  was  executed. 
But  a  purchaser  is  not  compellable  to  take  his  conveyance 
by  power  of  attorney.  See  Coore  v.  Callaway^  1  Esp.  R. 
115.  A  party  executing  a  deed  as  attorney  for  another 
should  subscribe  his  own  name  underneath  that  of  his 
principal : — thus  "  A.  B.,  by  C.  D.,  his  attorney" — and  in 
no  other  way  should  the  attorney's  name  appear  in  the 
deed.  The  power  of  attorney  will  of  course  follow  the 
custody  of  the  deed,  and  be  kept  with  it. 

It  is  always  important  to  see,  not  only  that  the  proper 
parties  are  joined  in  a  deed,  but  that  no  other  persons 
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than  those  who  hate  apparently  some  intereat  in  the  pro- 
perty are  made  parties,  otherwijie  a  satisfactory  reason 
should  be  assigned  for  such  persons'  names  s^jpearing 
upon  the  deed. 

It  has  of  late  become  very  material^  to  see  that  the  pro- 
per  stamp  is  affixed  to  deeds,  particularly  the  more  recent 
instruments.  All  deeds  and  agreements  may  be  stamped 
after  they  are  executed,  provided  they  are  brought  to  the 
office  at  Somerset  House  for  that  purpose  within  a  reason* 
able  time,  namely,  a  month  or  six  weeks  after  execution, 
without  any  penalty  (a).  Upon  payment  of  the  usual 
penalty  (5/.)  upon  each  skin  or  sheet  of  a  document,  the 
Stamp  Office  will  generally  stamp  deeds  and^  agreements 
some  years  even  after  the  execution  of  them.  The  duty 
must  of  course  be  paid  in  addition  to  the  penalty,  where 
the  penalty  is  demanded.  The  rule  as  to  stamping  agree* 
ments  without  explanation  and  without  penalty  at  any 
time  within  twenty-one  days  after  the  date  has  always 
existed.  Powers  of  attorney  sent  from  abroad  to  be  acted 
upon  here,  require  the  usual  British  stamp  duty,  and  will 
like  any  other  deed  be  stamped  at  Somerset  House  al  any 
time  within  one  month  or  six  weeks,  or  thereabouts,  after 
they  come  into  this  country.  The  Commissioners  of 
Stamps  have  a  discretionary  power  in  regard  to  the  stamp- 
ing of  most  deeds,  but  under  certain  circumstances  the  act 
of  parliament  is  the  guide  in  such  matters,  and  there  is  no 
discretion.  Although  the  usual  penalty  for  stamping  a 
deed  or  agreement  out  of  date  is  5/.  for  every  skin  or  sheet 
on  which  the  deed  is  engrossed,  yet  if  a  wrong  stamp  has 
been  affixed,  and  a  new  stamp  is  necessary,  the  penalty 
required  by  the  Stamp  Office  is  10/.  for  every  skin  or 
sheet,  besides  the  proper  duty. 

(a)  Tbia  u  the  itatemeDt  made  by  tbe  Solicitor  of  Stamps,  but  the  law  sta* 
tionen  tay  that  a  longer  period  of  titne  is  allowed  in  practice  for  fttampin|^ 
deedt  alieadj^  eiecuted. 
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The  points  upon  which  mistakes  are  made  in  practice 
in  regard  to  the  stamp  duties  on  deeds  are  very  various 
and  difficult  to  be  enumerated.  Among  the  most  fre- 
quent may  be  mentioned  the  case  of  an  estate  which  is  in 
mortgage,  which,  when  sold,  if  the  purchase  money  be 
over  and  above  the  mortgage  money,  the  balance  is  re» 
ceived  by  the  vendor:  upon  that  balance  alone  the  ad 
valorem  duty  is  sometimes  by  mistake  calculated  and 
paid,  when  it  ought  to  be  paid  upon  the  total  price  or 
value  given  for  the  whole  estate,  which  of  course  in- 
cludes the  mortgage  money.  Again,  careless  practitioners 
sometimes  omit  to  insert  any  clause  in  a  mortgage  or 
security  deed,  by  which  the  amount  secured  is  declared 
never  to  exceed  some  specific  sum,  where  the  security  is 
intended  to  include  and  cover  future  advances,  so  that  by 
this  omission  the  deed  becomes  liable  to  a  stamp  duty, 
which  attaches  in  cases  of  securities  made  for  an  unli- 
mited amount.  Also,  where  several  parties  join  in  a 
deed  as  vendors,  conveying  several  distinct  interests  under 
several  contracts,  the  stamp  duty  is  sometimes  wrongly 
paid  on  the  whole  amount  of  the  purchase  monies,  in- 
stead of  being  paid  upon  the  amount  due  in  respect  of 
each  purchase.  Doubts  have  sometimes  existed  as  to 
what  ought  to  be  the  stamp  duty  where  several  co- 
parceners or  joint  tenants  or  tenants  in  common  have 
conveyed  their  shares  to  a  purchaser,  or  released  to  one  of 
the  other  co-parceners  or  joint  tenants,  but  it  is  generally 
understood  that  until  partition  be  made,  joint  tenants,  co- 
parceners, and  tenants  in  common  may  join  in  convey- 
ing, and  the  two  former  may  join  in  releasing  the  whole 
estate,  the  deed  being  subjected  to  one  duty  only  on  the 
gross  sum  paid ;  and  this  is  in  accordance  with  the  rules 
laid  down  in  the  existing  Stamp  Act,  under  the  head  Con- 
veyance; but  after  partition  made^  the  contracts  then 
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being  not  for  several  shares,  but  for  distinct  portions  of 
landy  the  daties  payable  must  be  several  duties  in  respect 
of  the  divided  estates  under  the  partition,  or  the  shares 
of  each  tenant  in  common. 

In  an  asMgnment  of  a  mortgage  it  is  now  settled,  that 
if  no  further  advance  be  made  to  the  assignor,  the  deed 
of  assignment  requires  only  to  be  stamped  with  a  com- 
mon deed  stamp  of  36f .  If  a  further  sum  be  advanced 
upon  the  assignment  being  made,  and  added  to  the  ori- 
ginal mortgage  money,  then  an  ad  valorem  duty  upon 
such  additional  advance  only  is  payable,  without  any 
common  deed  stamp  being  required  in  respect  of  the  as- 
signment. Doe  d.  BartUy  v.  Gray^  4  N.  &  M.  719. 
This  appears  to  be  the  true  construction  of  the  3  Geo.  4, 
c.  117,  ss.  1  and  2. 

In  Martin' B  case,  5  Bing.  160,  upon  an  assignment  of 
a  mortgage,  additional  lands  were  added  to  the  original 
security,  and  an  additional  sum  advanced  by  the  assignee 
of  the  mortgage.  It  appears  from  the  observations  made 
in  that  case,  that  Best,  C.  J.,  (according  to  the  report) 
evidently  only  noticed  half  the  section  in  the  above  act, 
which  applied  to  the  question  of  duties  payable  upon  an 
assignment  of  a  mortgage,  where  no  new  money  is  ad- 
vanced, and  that  case  cannot  therefore  be  deemed  an 
authority. 

An  instrument  which  is  intended  to  operate  as  a  further 
security  for  money  already  advanced,  and  in  respect  of 
which  the  ad  valorem  duty  has  been  paid,  is  not,  under 
the  6S  Geo.  3,  c.  184,  exempted  from  any  other  duty.  See 
Zant  v.  Peace,  3  N.  &  P.  329. 

It  is  well  known  that  monies  payable  under  a  mortgage 
deed  for  insuring  premises  from  fire  need  not  be  consi- 
dered as  part  of  the  monies  secured  by  the  deed  upon 
which  stamp  duty  attaches,  but  monies  secured  to  be  paid 
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for  insuring  a  life  or  lives  in  such  a  deed  will  be  con- 
sidered as  monies  secured  by  the  mortgage,  the  exception 
in  the  Stamp  Act,  65  Geo.  3,  c.  184,  under  the  title  Mort- 
gage, extending  only  to  insurances  of  any  life  or  lives 
pursuant  to  any  deed,  whereby  any  annuity  shall  be 
granted  for  such  life  or  lives. 

In  mortgage  deeds,  where  the  equity  of  redemption 
subject  to  the  mortgage  is  left  to  go  or  devolve  as  the 
estate  would  have  gone  in  case  no  mortgage  had  been 
made,  a  mortgage  stamp  only  is  necessary ;  but  where  by 
the  mortgage  deed  the  equity  of  redemption  is  settled  or 
limited  to  different  persons,  uses  or  trusts,  this  change  in 
the  property,  although  it  can  only  be  an  equity  of  redemp- 
tion, renders  necessary  a  settlement  as  well  as  a  moiigage 
stamp  on  the  deed.  These  few  points  will  show  the  stu- 
dent how  much  the  subject  of  the  stamp  duties  require  his 
attention. 
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CHAPTER  XIV. 

OBSERVATIONS  ON  8BVBRAL  OF  THE  DIFFERENT  DEEDS  AND 
INSTRUMENTS  CONSTITUTING  THE  PRIMARY  EVIDENCES 
OF  TITLE,  AND  THE  POINTS  TO  BE  ATTENDED  TO  UNDER 
BACH  WHEN  ABSTRACTED. 


The  direct  and  primary  evidences  of  title  usually  comprise 
the  originals  of  all  deeds  and  wills,  grants  and  charters  of 
various  descriptions,  private  acts  of  parliament,  agree- 
ments, memorandums,  and  most  other  private  documents 
affecting  the  title ;  also  probates  of  wills,  letters  of  admi- 
nistration, exemplication  of  recoveries,  chirographs  of  fines, 
proceedings  in  bankruptcy,  proceedings  in  Courts  of 
Equity  and  other  Courts  of  Record,  copies  of  court  rolls, 
certificates  of  parish  and  other  registers,  monumental  in- 
scriptions, and  such  other  pubhc  documents  as  are  usually 
proved  by  official  or  authenticated  copies. 

Some  observations  are  intended  to  be  here  inserted  as 
to  these  common  primary  evidences  of  title,  and  the  rea- 
der's attention  directed  to  some  of  the  points  occurring  in 
respect  of  each,  which  call  for  particular  observation. 

In  Feoffments  the  usual  memorandum  of  livery  of  seisin 
ought  to  be  indorsed  on  the  deed,  and  if  made  of  gavel- 
kind lands  by  a  party  who  is  under  twenty-one  years 
of  age  (as  it  may  lawfully  be),  the  livery  must  appear 
to  have  been  made  in  person,  and  not  by  attorney ;  as 
infiemts  cannot  execute  a  deed  appointing  an  attorney. 
It  seems  that  a  presumption  that  livery  of  seisin  has  been 
duly  made  ought  not  to  be  relied  upon,  after  a  possession 
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of  lew  than  twenty  years.    See  Doe  d«  WUktm  v.  Marqvi$ 
of  CUvekmdy  9B.kC.  864. 

A  fine  or  feoffment  was  formerly  said  to  be  so  much 
stronger  a  conTeyance  than  a  conveyance  by  lease  and 
release^  bargain  and  sale^  or  covenant  to  stand  seised^  that 
contingent  and  future  interests,  and  mere  possibilities,  and 
some  other  interests  of  a  similar  nature,  might  be  trans- 
ferred or  bound  by  a  feoffment  with  livery,  which  would 
not  pass  by  innocent  conveyances,  such  as  the  above.  See 
1  Leon.  6,  33 ;  and  Hard.  416 ;  and  this  effect  or  opera- 
tion mnst,  it  is  apprehended,  still  belong  to  a  feoBboient, 
the  only  conveyance  having  now  any  tortious  operation. 

Gifts  and  G^oftte.— Gift  is  the  term  generally  applied 
to  a  deed  by  which  an  estate  tail  is  created,  but  otherwise 
such  a  deed  has  no  peculiarities  to  distinguish  it.  Grants 
are  generally  those  deeds  by  which  rights  and  incorporeal 
hereditaments,  and  estates  in  remainder  or  reversion  are 
transferred.  If  a  remainder  or  reversion  be  the  subject  of 
a  grant,  the  parties  should  see  that  it  is  accurately  de- 
scribed as  the  actual  remainder  or  reversion  in  question, 
otherwise  it  may  be  contended  that  it  has  not  passed  by 
the  terms  of  the  grant.  Tliis  inconvenience  does  not  arise 
where  the  land  itself  is  conveyed,  as  it  generally  is,  by 
lease  and  release,  because  in  such  cases  the  interest  of  the 
grantor  in  the  land  passes,  of  whatever  nature  it  may  be, 
and  this  mode  is  therefore  preferable  to  the  granting  of 
any  particular  or  specific  remainder  or  reversion  as  above 
mentioned,  although  in  small  properties  the  stamp  duty 
in  respect  of  the  lease  for  a  year,  which  is  still  payable, 
is  saved  by  adopting  the  single  deed  of  grant.  It  is  by 
presuming  ancient  conveyances  or  grants  made  in  refer- 
ence to  certain  cases,  that  many  titles  are  supported  or 
approved  which  could  not  be  so  by  any  direct  evidence^ 
"  ex  diutumHate  temporis  omnia  i>re9umuntur,  rite  et  eo^ 
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Umniter  acta/'  but  of  this,  and  how  fkr  presamptions  are 
to  be  carried^  more  will  be  said  hereafter,  under  the  head 
of  Presumptive  Evidence.  A  grant  is  considered  as  an 
innocent  conveyance,  and  may  operate  under  the  Statute 
of  Uses. 

Lease  and  Release.— The  lease  upon  which  a  release 
was  until  lately  founded  may  be  either  a  bargain  and  sale 
for  a  year,  taking  effect  under  the  statute  of  uses,  or  it 
might  be  a  lease  taking  effect  at  common  law  under 
which  an  actual  entry  has  been  made. 

Corporations  are  sometimes  said  to  be  incapable  of 
conveying  by  lease  and  release  under  the  statute  of  uses, 
because  they  are  incapable  of  taking  lands  to  the  use  of 
another.  See  Butl.  note  to  Co.  Litt.  271,  b.  iii.  3 ;  but 
there  seems  much  reason  for  questioning  whether  corpo- 
rations might  not  stand  seised  so  as  to  charge  their  estate 
with  a  use,  although  they  cannot  take  lands  to  uses.  See 
Gilb.  on  Uses  by  Sug.  p.  7,  note.  However,  conveyances 
are  generally  made  by  a  corporation  by  force  of  a  feoff- 
ment or  by  a  lease  and  an  actual  entry  under  it,  upon 
which  the  release  operates,  and  which  obviates  all  ob- 
jection. The  late  act  of  4  Vict.  c.  21,  does  not  seem  to 
affect  the  mode  of  conveyance  hitherto  made  by  lease  and 
release  in  the  case  of  corporations.  There  is  no  doubt 
that  a  corporation  may  have  the  benefit  of  a  use.  The 
lease,  whether  under  the  statute  or  at  the  common  law,  if 
it  be  now  made,  should  be  made  by  those  who  have  any 
present  legal  estate  or  interest  in  the  premises ;  and  it 
should  be  seen  that  the  parcels  in  the  lease  correspond 
with  those  in  the  release.  Under  tiie  late  act  of  4  &  5 
Vict.  c.  21,  the  loss  of  a  lease  upon  which  the  release  is 
grounded  is  not  material,  provided  it  is  referred  to  in  the 
release ;  and  in  Ireland  this  has  long  been  the  case,  the 
mere  recital  of  or  reference  to  the  lease  being  held  suffi- 
cient. 
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The  release  may  oftentimes  operate  as  a  grant,  or  as  a 
bargain  and  sale,  or  as  a  covenant  to  stand  seised,  to  meet 
the  intention  of  the  parties,  if  there  are  any  circumstances 
that  warrant  its  being  so  regarded.  This  kind  of  release, 
founded  on  a  lease,  or  bargain  and  sale,  is  said  to  operate 
by  enlargement  of  the  estate,  and  is  always  regarded  as 
an  innocent  conveyance,  transferring  no  more  than  the 
party  rightfully  may. 

Bargains  and  Sales. — Bargains  and  sales  enrolled  are 
considered  as  deeds  of  record,  of  which  as  well  as  of  other 
records  a  purchaser  cannot  usually  require  attested  copies 
to  be  delivered  to  him  on  completion  of  his  purchase,  un- 
less such  copies  are  in  the  vendor  s  hands  and  do  not 
relate  to  other  larger  property  retained  by  the  vendor. 
This  form  is  therefore  desirable  to  be  adopted  as  a  means 
of  conveyance  where  an  estate  is  divided  for  the  purpose 
of  being  disposed  of  in  lots  or  small  parcels,  or  where 
previous  to  a  sale  some  ai*rangement  by  deed  is  rendered 
necessary  to  perfect  the  title,  which  deed  must  form  part 
of  the  future  title,  as  in  cases  where  several  mortgages  or 
other  properties  are  conveyed  or  settled  by  one  deed,  in 
order  to  save  the  vendor  from  being  compelled  to  give 
copies  of  that  deed,  in  such  cases  it  is  often  desirable  to 
have  it  enrolled.  Bargains  and  sales  are  required  to  be 
enrolled  by  the  27  Hen.  8,  c.  16,  within  six  months  from 
the  date  of  the  deed,  and  these  months  are  lunar  months 
(as  is  generally  meant  in  civil  matters  where  neither  lunar 
nor  calendar  months  are  specified).  1  Prest.  on  Convey- 
ancing, 38.  Custom  has  in  some  cases  warranted  a 
different  mode  of  calculation,  as  in  bills  of  exchange  and 
other  negotiable  securities,  and  likewise  in  some  ecclesi- 
astical matters,  in  which  cases  the  calculation  is  by  ca- 
lendar months.  See  on  this  subject  a  note  by  Mr.  Chitty, 
2  Bl.  Comm.  p.  141.    In  acts  of  parliament,  such  as 
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the  fines  and  recovery  act,  calendar  months  arc  more 
generally  specified  than  Innar  months.  See  Cooper  v. 
JfTfamA,  1  Bing.  307. 

No  particular  words  are  necessary  in  a  bargain  and 
sale,  but  some  consideration  either  of  money  or  money's 
worth  is  necessary  to  support  it.  Bargains  and  sales 
made  under  powers  or  authorities  in  wills  and  acts  of  par- 
liament, operate  as  common  law  assurances,  and  not  un- 
der the  statute  of  uses  or  as  appointments  of  the  use.  Of 
these  no  enrolment  is  required ;  uses  by  deeds  of  this  de- 
scription may  be  declared  and  executed  by  the  statute  of 
uses,  which  they  cannot  be  where  the  deed  operates 
under  the  statute  as  a  bargain  and  sale  of  the  use,  for 
there  the  bargainee  is  the  person  in  whom  the  use  is  ex- 
ecuted, and  all  subsequent  uses  declared  after  the  use 
limited  to  such  bargainee  must  be  trusts. 

In  Leases  it  is  necessary  to  attend  to  ihe  distinction 
between  those  taking  effect  out  of  the  interest  of  the 
lessor,  and  those  taking  effect  under  a  power  which  ap- 
points or  directs  the  use ;  in  the  latter  the  powers  must 
be  strictly  pursued. 

In  leases  made  by  tenants  in  tail,  husbands  seised  in 
right  of  their  wives,  and  ecclesiastal  persons  or  bodies,  as 
well  as  in  leases  made  under  powers,  the  rules  before 
referred  to  at  p.  95,  must  be  considered ;  and  see  ex- 
planatory of  the  law  on  this  subject,  4  Cruise's  Dig.  66. 

Where  a  lease  is  made  in  consideration  of  a  premium, 
as  well  as  in  consideration  of  an  annual  rent,  the  prac- 
titioner will  bear  in  mind  that  a  double  stamp  duty  is 
payable ;  that  is  to  say,  a  duty  in  respect  of  the  fine,  and 
a  duty  also  in  respect  of  the  rent.  We  have  before  di- 
rected the  reader's  attention  to  the  form  and  construction 
of  the  provisions,  covenants  and  conditions,  contained  in 
all  leases,  some  of  which  declare  the  lease  void  in  certain 
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events,  but  which  according  to  the  recent  decisions  seem  in 
most  cases  to  be  regarded  as  being  void  only  at  the  elec- 
tion of  the  lessor. 

Leases  for  lives  in  possession  of  freehold  lands,  it  will 
be  remembered,  cannot  be  granted  except  by  livery  or 
by  some  instrument  having  equal  force  with  livery  of 
seisin,  3  Prest.  Abst.  113.  Freehold  leases  in  reversion 
and  remainder  may  of  course  be  created  by  grant. 

In  practice  it  is  often  requisite  to  consider  whether  a 
deed  amount  to  an  assignment,  or  a  lease,  or  underlease, 
it  must  be  remembered,  that  the  mere  reservation  of 
rent  or  of  a  right  of  entry  will  not  of  themselves  con- 
stitute a  lease.  If  the  supposed  lessor  or  grantor  part 
with  all  his  interest,  the  instrument  must  always  be  con- 
sidered as  an  assignment,  and  not  an  underlease.  Palmer 
V.  Edwards^  Doug.  187,  note,  4th  edit.  See  also  Jenin- 
son  V.  Lexington^  1  P.  Wms.  655.  Neither  can  an  instru- 
ment purporting  to  be  an  assignment  be  construed  as 
such,  if  by  the  grant  of  the  term  the  smallest  portion  of 
estate  be  reserved  to  the  grantor  at  the  end  of  the  term 
granted. 

Assignments. — ^The  distinction  between  assignments  and 
underleases  has  just  been  adverted  to.  It  is  sometimes 
difficult  to  determine  what  interests  may  or  may  not  be 
assigned.  This  difficulty  Bas  arisen  chiefly  with  reference 
to  possibilities,  and  interests  of  married  women,  which 
have  been  noticed  elsewhere.  Assignments^  of  freehold 
interests  in  possession  cannot  be  made  but  by  livery,  or 
by  that  which  is  equivalent  to  it;  freeholds  in  remainder 
or  reversion  are  usually  passed  by  grant. 

In  purchasing  leaseholds  there  seem  to  be  some  advan- 
tages in  buying  from  assignees  of  a  bankrupt  or  insolvent, 
for  they,  not  being  usually  required,  as  upon  a  common 
purchase,  to  enter  into  the  commoti  covenant  to  indemnify 
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the  yendoFy  or  the  assignor,  against  the  rent  and  the  cove- 
nants of  the  orignal  lease,  any  subsequent  purchaser  from 
them  cannot  well  be  made  answerable  for  any  other  de- 
fault in  payment  of  the  rent,  or  in  the  performance  or 
observance  of  covenants,  than  what  may  happen  during 
the  particular  time  that  he  may  hold  the  property.  The 
disadvantages  under  which  such  purchasers  labour  is,  that 
(as  assignees  of  bankrupts  or  insolvents  are  not  com- 
pellable to  covenant  as  common  vendors)  they  usually  get 
no  covenants  for  title.  Where  a  chain  of  covenants  on 
the  part  of  each  purchaser,  indemnifying  his  respective 
assignor,  is  kept  up  from  one  deed  to  another,  the  last 
assignee  becomes  in  fact  liable  to  indemnify  all  the  former 
Jiolders,  except  in  such  cases  as  are  alluded  to  above,  where 
one  of  the  holders  has  become  bankrupt  or  insolvent, 
which  breaks  this  chain.  Staines  v.  Morris,  1  Ves.  &  Bea. 
8 ;  Burnett  v.  Lynchj  5  B.  &  C.  589 ;  and  see  also  as  to 
the  liabilities  of  an  assignee  of  the  equitable  estate  in 
leaseholds,  Close  v.  Wilberforce,  1  Bea.  116. 

Mortgages  may  be  effected  by  any  of  the  foregoing 
deeds,  whether  feoffments,  lease  and  release,  bargains 
and  sales,  or  assignments ;  and  equitable  mortgages  are 
effected  by  agreements,  or  even  by  a  deposit  of  deeds,  from 
which  an  agreement  may  be  inferred.  The  primary  ope- 
ration of  a  mortgage  deed,  whatever  form  be  adopted,  is 
equivalent  to  that  of  a  common  purchase  deed,  but  the 
full  operation  is  in  the  mortgage,  restrained  by  the  sub- 
sequent proviso  or  condition.  This  proviso  or  condition, 
or  the  trusts  inserted,  may  either  be  to  render  the  deed 
void  upon  payment  of  the  moitgage  money,  interest,  &c., 
or  upon  those  payments  being  made,  for  a  reconvey- 
ance of  the  estate,  or  for  a  cesser  of  the  tenn.  The 
mortgage  deed  being  void  at  law  in  the  event  only  of  the 
money  being  satisfied  on  the  precise  day  fixed  by  the 
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deed  (which  it  scarcely  ever  is),  the  consequence  is  that 
the  estate,  in  default  of  payment,  vests  in  the  mortgagee, 
which,  upon  payment  of  what  is  due  (namely,  the  amount 
of  the  principal  money,  interest  and  costs,)  is  conveyed  or 
transferred  back  to  the  mortgagor,  the  mortgagee  usually 
covenanting  by  the  deed  of  re-conveyance  or  assignment 
that  he  has  not  encumbered  the  property. 

It  may  here  be  again  observed,  that  an  equitable  mort- 
gagee or  assignee  of  leasehold  property  is  liable  for  the 
rent  and  covenants  of  the  lease  under  which  he  claims, 
although  he  does  not  take  possession.  Close  v.  Wilber" 
force,  1  Beav.  116,  and  the  cases  there  cited.  In  mort« 
gage  deeds,  it  is  the  practice  to  insert  more  absolute 
covenants  for  title  by  the  mortgagor  than  are  usually 
given  by  vendors  in  purchase  deeds,  by  way  of  affording 
greater  security  to  the  mortgagee.  In  many  mortgages 
the  mortgagee  is  entrusted  with  a  power  of  selling  the 
property  as  a  further  security,  and  this  power  is  generally 
to  be  exercised  after  notice  given  to  the  mortgagor,  or 
son\etimes  without  any  notice,  and  the  mor^agee  or  his 
trustee  has  power  to  convey  and  to  give  discharges  to  any 
purchaser  of  the  premises  for  the  amount  of  the  purchase 
money.  Previous  to  selling  under  such  a  security,  a 
mortgagee  should  be  prepared  with  evidence  of  default  in 
payment  of  the  mortgage  money  having  happened ;  for  it 
has  been  lately  held  that  his  own  solemn  declaration 
under  the  6  &  6  Will.  4,  c.  62,  (the  abolition  of  oaths  act) 
unsupported  by  any  other  evidence  that  default  has  been 
made  in  payment,  is  not  sufficient  evidence  of  non-pay- 
ment to  support  a  sale.  Hobson  v.  Bell,  2  Beav.  17.  In 
mortgages,  where  the  moi-tgagor  is  anxious  to  have  notice 
of  any  sale  before  his  property  is  sold,  but  the  mortgagee 
wishes  an  unrestricted  power  of  sale  without  being  com- 
pellable to  prove  notice  of  the  sale  to  have  been  given  to 


286         oBssBVATom  on  Norai  cowotitutinq 

the  mortgagor,  the  power  of  selling  is  inserted  generally^ 
and  is  not  stated  so  as  to  require  notice  to  be  given  to 
the  mortgagor.  Thus  the  mortgagee  may  sell  at  any  time 
without  producing  any  proof  beyond  his  mortgage  deed 
of  his  power  being  duly  exercised.  The  mor^agee  then 
in  such  cases  enters  into  a  covenant  by  the  same  deed, 
(which  is  merely  a  personal  covenant,)  by  which  he  agrees 
that  no  sale  shall  be  made  without  notice  given  to  the 
mortgagor. 

In  cases  where  the  mortgagor  is  himself  the  occupier  of 
the  mortgaged  property,  it  is  often  useful  and  convenient 
as  between  him  and  the  mortgagee  to  stipulate  at  the  time 
of  the  mortgage  that  if  default  be  made  in  payment  of  the 
money,  the  mortgagor  shall  be  considered  as  tenant  of  the 
property  at  a  fixed  rent,  for  which  the  mortgagee  shall,  as 
a  means  of  recovering  his  interest,  have  the  power  to 
distrain  in  the  same  manner  as  for  rent  in  arrear. 

Upon  investigating  a  title  to  property  in  mortgage,  these 
clauses  ought  of  course  to  be  set  out  by  the  abstract,  and 
to  be  well  considered  by  the  professional  adviser.        « 

We  have  alluded  elsewhere  to  the  desirableness,  where 
loans  are  made  by  trustees,  of  concealing  in  many  cases,  as 
far  as  may  be,  the  fact  that  the  money  is  trust  money,  with 
a  view  of  saving  to  all  parties  the  inquiries  and  trouble 
consequent  upon  the  belief  that  it  is  not  the  proper  money 
of  the  persons  lending,  or  that  they  have  not  full  power  to 
give  discharges  upon  repayment  of  the  loan. 

By  a  late  statute,  the  4  &  6  Will.  4,  c.  29,  trustees 
authorised  to  lend  money  at  interest  on  real  securities  in 
Great  Britain  are  empowered  to  lend  the  same  or  any 
part  thereof  on  real  securities  in  Ireland,  with  a  proviso 
that  all  loans  in  which  any  minor  or  child  unborn,  or 
person  of  unsound  mind,  is  or  may  be  interested,  shall  be 
made  by  direction  and  under  the  authority  of  the  Court  of 
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Chancery  or  Exchequer  in  England,  such  direction  or 
authority  being  obtained  in  any  cause  upon  petition  in  a 
sununary  way ;  and  the  like  consent  of  all  persons  required 
to  the  inrestment  of  the  money  in  Great  Britain  is  to  be 
bad,  if  invested  in  Ireland  under  the  above  act. 

It  seems  however  that  the  Court  of  Chancery  will 
pxercise  a  discretion  whether  or  not  it  will  be  for  the 
benefit  of  parties  claiming  under  the  settlement  to  have  it  so 
invested,  before  the  order  is  made  by  the  court  under  the 
act.  Stuart  v.  Stuart,  3  Beav.  430.  But  the  court  will 
not,  at  the  suggestion  of  the  tenant  for  life,  allow  the  fond 
to  be  so  invested  merely  to  give  such  tenant  for  life  6/.  per 
cent,  interest  instead  of  4/. 

In  marriage  BettUments,  as  connected  with  titles,  very 
various  are  the  points  requiring  attention ;  the  construction 
of  the  different  clauses,  the  powers  and  authorities  to  sell, 
to  lease,  and  to  mortgage,  to  raise  portions,  jointures,  and 
sums  in  gross,  and  the  poWer  to  appoint  new  trustees  are 
to  be  considered.  One  important  point  to  be  regarded  in 
every  settlement  of  freehold  is,  whether  the  legal  estate  be 
vested  in  trustees,  or  whether  the  use  be  executed  in  those 
who  are  intended  to  take  beneficially  under  the  settlement. 
Upon  this  question  depends  the  validity  of  recoveries  and 
the  effect  of  fines,  the  operation  of  the  rule  in  Shelley's 
case,  the  right  or  power  to  make  leases,  and  the  operation 
of  them  when  made. 

Another  question  which  always  arises  is,  whether  the 
settlement  is  ante-nuptial  or  post-nuptial,  and  if  the  latter, 
whether  the  articles  can  be  produced  in  support  of  the 
settlement.  If  not,  whether  the  recital  of  the  articles  be 
consistent  with  the  strict  Umitations  contained  in  the  deed, 
although  recitals  are  not  to  be  relied  upon  in  all  cases  as 
evidence  of  articles.  Creditors  cannot  certainly  be  bound 
by  a  mere  recital  of  articles  said  to  be  entered  into  before 
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marru^  contained  in  a  post  nuptial  settlement^  but  it  will 
be  remembered  that  a  post-nuptial  settlement,  if  made  by 
one  not  indebted  at  the  time,  is  valid  as  against  future 
creditors,  although  as  against  purchasers  for  valuable  con- 
sideration from  the  settlor,  (whether  with  or  without  notice 
of  the  settlement,)  it  cannot  stand,  and  this  seems  to  be 
the  consequence  of  the  provisions  of  the  two  statutes, 
13  Eliz.  c.  5,  and  27  Eliz.  c.  4,  Battenhee  v.  Farringtoni 
1  Swanst.  1 13 ;  HoUaway  v.  MiUardy  I  Mad.  414*  Courts 
of  Equity  take  upon  themselves  to  rectify  or  to  set  aside 
settlements  as  well  as  other  deeds  which  have  been 
improperly  made,  whether  by  reason  of  mistake,  surprise, 
or  fraud,  under  which  last  term  are  technically  comprised 
those  settlements  which  are  not  in  accordance  with  the 
terms  of  the  articles. 

If  the  settlement  contain  clauses  inconsistent  with  or 
contradictory  to  the  articles  as  recited ;  if  for  instance  the 
recital  of  the  articles  state  an  agreement  that  the  property 
should  be  settled  on  the  parents  and  their  issue,  and  the 
settlement,  instead  of  giving  the  parents  an  estate  for  life 
with  a  remainder  to  the  issue  in  tail  or  a  remainder  in  fee, 
has  vested  an  estate  tail  at  once  in  the  parents,  such  a 
mistake  as  this  a  Court  of  Equity  will  correct,  if  appli* 
cation  be  made  within  a  reasonable  period,  (perhaps  if 
within  thirty  years  or  thereabouts,)  and  will  give  the 
proper  intended  estates  to  the  children,  which  it  will  be  out 
of  the  parent's  power  to  bar ;  see  Trevor  v.  TrevoVf  1  Eq. 
Ca.  Ab.  387 ;  also  Fearne's  C.  R.  90. 

Unless  such  a  reformed  settlement  be  made,  a  purchaser 
may  refuse  to  complete  his  purchase  under  a  contract 
entered  into  by  parents  or  others  wrongfully  entitled.  If 
however  the  settlement  has  been  acquiesced  in  or  acted 
under  by  parties  of  fiiU  age,  and  who  have  been  under  no 
incapacity  for  thirty  or  forty  years,  or  who  have, had  time 
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and  opportunity  to  assert  their  rights^  it  appears  hardly 
probable  that  a  purchaser  could  refuse  to  complete  his 
purchase  on  the  ground  of  the  settlement  not  being  con- 
formable to  the  articles,  even  if  the  articles  should  be 
produced ;  unless  under  a  new  settlement  if  made,  some 
different  rights  or  estates  might  fairly  be  created  which 
would  subject  a  purchaser  to  claims  quite  at  variance  with 
those  whose  estates  he  would  purchase.  See  Johnson  v. 
Johnson  J  1  J.  &  W.  479,  by  which  it  appears  that  a  settle* 
ment  made  by  order  of  the  court  ought  always  to  include 
provisions  for  the  children  or  issue  of  the  marriage. 

In  a  singular  case,  reported  in  the  3  Russ.  399,  Robinson 
v.  DickensoUj  where  there  had  been  two  settlements  made, 
the  first  previous  to  a  marriage,  which  was  declared  void, 
and  the  second  previous  to  a  second  marriage  between  the 
same  parties,  the  Lord  Chancellor  decided  that  the  first 
settlement  was  void,  as  having  been  made  under  a  mistaken 
impression  that  the  first  marriage  was  a  valid  marriage, 
and  that  the  second  settlement  should  prevail,  the  marriage 
to  which  it  related  being  good. 

In  the  case  of  The  Marquis  of  Bredalbane  v.  The 
Marquis  of  ChandoSj  2  Mylne  &  Craig,  711,  the  question 
was  whether,  where  certain  proposals  of  marrie^e  were 
reduced  into  writing,  after  the  preparation  of  which  a 
settlement  was  (executed,  apparently  very  much  in  accord- 
ance with  the  proposals,  but  not  referring  specifically  to 
the  proposals,  the  settlement  might  be  corrected  or  altered 
on  the  ground  of  the  proposals  not  having  been  rightly 
followed  or  acted  upon. 

The  Lord  Chancellor,  in  giving  judgment,  says,  "  The 
ground  upon  which  this  motion  is  rested  is,  that  there  is 
evidence  which  would  justify  the  court  in  correcting  the 
settlement.  Tlie  proposals  having  been  afterwards  matured 
into  a  settlement,  it  is  the  settlement  which  binds  the  rights 
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of  the  partiesy  unless  there  be  something  bringing  the  case 
within  the  authority  of  other  cases,  in  which  the  court  has 
felt  itself  authorised  to  correct  a  settlement,  upon  the 
ground  of  mistake  or  misapprehension,  and  to  introduce 
into  the  instrument  something  which  appears  to  have  been 
the  intention  of  the  parties,  as  evidenced  by  other  means 
than  the  settlement  itself. 

''  Now  in  order  to  justify  the  Court  in  taking  such  a 
course,  it  is  obyious  that  a  clear  intention  must  be  proved ; 
it  must  be  shown  that  the  settlement  does  not  carry  into 
effect  the  intention  of  the  parties.  If  there  be  merely 
evidence  of  doubtful  or  ambiguous  words  having  been 
used,  the  settlement  itself  is  the  construction  which  the 
parties  have  put  upon  those  doubtful  or  ambiguous  words. 
They  have  themselves  removed  any  doubt  which  might 
have  existed  upon  that  which  forms  the  foundation  of  the 
settlement.  But  in  this  case,  although  it  is  unnecessary 
for  me  to  pursue  that  subject  farther,  there  is  in  hct  an 
absence  of  proof  that  the  settlement  did  grow  out  of  these 
proposals.  It  differs  from  the  proposals  in  some  most 
important  parts. 

'*  No  doubt  those  were  the  proposals  originally  sug- 
gested :  what  passed  between  the  time  when  the  proposals 
were  prepared  and  the  execution  of  the  settlement ;  what 
gave  rise  to  any  change  of  intention,  or  why  it  was  that 
the  settlement  was  not  in  conformity  with  the  proposals  in 
other  matters,  does  not  at  all  appear ;  but  there  is  evidence 
of  a  manifest  departure  in  the  settlement,  in  some  important 
points,  from  the  arrangement  as  contained  in  the  proposals. 
In  order  to  justify  the  Court  in  correcting  the  settlement, 
it  must  be  proved,  not  only  that  the  contract  was  different 
from  that  which  the  settlement  carried  into  effect,  but  that 
there  was  no  change  of  intention  by  which  the  circum- 
stance, that  the  settlement  did  not  follow  the  terms  of  the 
original  contract,  might  be  explained." 
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A  defect  therefore  in  this  particular,  namely  that  the 
settlement  and  the  contract  or  articles  do  not  agree,  may 
be  &tal  to  a  title ;  for  a  purchaser  could  not  in  any  ca«e 
be  compelled  to  take  a  title  in  which  a  mistake  (although 
clearly  such  a  mistake  as  a  Court  of  Equity  would  rectify) 
appears  upon  the  title  as  to  an  important  point 

Every  vendor  has  it  in  his  power,  before  offering  his 
estate  for  sale,  to  get  simple  mistakes  in  settlements  and 
deeds  reformed,  by  application  to  the  Court  of  Chancery, 
But  there  must  be  some  sufficient  evidence  produced,  on 
which  the  Court  can  proceed  to  act. 

On  this  subject  Sir  E.  Sugden  (Lord  Chancellor)  says, 
in  Alexander  v.  Crosbie,  Lloyd  &  Goold's  Reports  (1835), 
160,  '^  In  all  cases,  perhaps,  in  which  the  Court  has  re- 
formed a  settlement,  there  has  been  something  beyond 
the  parol  evidence,  such,  for  instance,  as  the  instructions 
for  preparing  the  conveyance,  or  a  note  by  the  attorney, 
and  the  mistake  properly  accounted  for.  But  the  Court 
would,  I  think,  act,  where  the  mistake  is  clearly  established 
by  parol  evidence,  even  though  there  is  nothing  in  writing 
to  which  the  parol  evidence  may  attach."  Thus  in  a  late 
case  the  engrossment  of  a  deed  was  corrected,  where  the 
sheets  of  a  draft  having  been  put  up  in  the  wrong  order, 
it  was  hastily  engrossed  and  executed,  and  when  perused, 
turned  out  to  be  utter  nonsense,  but  when  the  draft  was 
put  in  order,  was  quite  consistent— see  upon  this  subject 
Cordwaller  v.  Mackrill,  2  Eden,  346.  Difficulties  arising 
from  the  inconsistency  of  settlements  with  marriage  arti- 
cles are  influenced,  like  many  others,  by  lapse  of  time,  but 
their  importance  is  now  diminished  by  the  3  &  4  Will.  4, 
c.  27,  the  new  Statute  of  Limitations. 

Where  articles  are  the  foundation  of  a  marriage  settle- 
ment,  the  words  of  limitation  in  the  settlement  should  be 

u2 


2d2  OBSBRVATIOHfi  ON  DBBDB  CONSnTTTINO 

compared  with  the  terms  or  words  of  the  articles  when 
produced;  on  this  account  the  limitations  in  marriage  arti- 
cles are  always  recommended  to  be  fully  set  forth  by  the 
abstract  See  Feame*s  C.  R.  92.  How  far  the  consi- 
deration of  marriage  in  a  settlement  vrill  carry  the  limi- 
tations in  remainder  in  that  settlement,  so  as  to  support 
them  and  make  the  parties  in  remainder  purchasers  for 
value,  so  that  such  estates  cannot  be  defeated  or  avoided 
by  the  settlor,  or  any  claiming  under  him,  was  considered 
in  the  case  of  Johnton  v.  Legardy  3  Mad.  283,  in  which  it 
was  held,  that  limitations  to  a  brother  of  the  settlor  after 
prior  limitations  to  the  sons  of  a  second  marriage  of  the 
settlor,  were  voluntary,  and  could  not  be  within  the  consi- 
deration of  the  settlement,  and  that  a  purchaser  for  value 
from  the  settlor  might  therefore  hold  discharged  of  those 
limitations,  although  he  bought  with  notice.  See  also 
Claytm  v.  Earl  Winton^  3  Mad.  302,  in  note. 

Where  a  sale  takes  place  under  a  marriage  settlement, 
a  power  is  often  given  to  revoke  the  old  uses,  and  to  de- 
clare new  uses,  with  an  authority  to  the  trustees  to  give 
receipts  for  the  money.  This  plan  is  in  general  strictly 
acted  upon  in  making  a  conveyance  under  the  settlement, 
but  if  there  be  no  such  power  of  revocation,  but  a  power 
only  to  declare  new  uses,  the  old  uses  may  be  considered 
as  revoked,  and  indeed  will  be  impliedly  revoked,  by  the 
exercise  of  the  power  of  simply  declaring  new  uses,  and  it 
is  not  therefore  essential  to  revoke  expressly  the  old  uses. 
See  Butler's  MS.  notes  on  Conveyancing,  tit.  Powers. 

If  a  power  be  given  to  the  trustees  to  sell  or  exchange 
upon  other  lands  being  conveyed  or  settled  to  the  same 
uses,  it  has  been  held,  that  the  power  does  not  arise  until 
this  substituted  settlement  has  been  made,  and  that  there- 
fore a  purchaser  from  the  trustees  should  require  to  see 
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that  this  has  been  done  prior  to  the  taking  of  his  convey- 
ance. 

It  is  now  more  usual  to  adopt  a  different  form  of  pro- 
viso or  power  in  this  respect  in  settlements^  and  to  state 
by  the  deed  that  when,  or  as  soon  as  any  sale  shall  be 
made  under  the  power,  the  money  to  arise  from  such  sale 
shall  be  settled  to  the  same  uses  as  those  originally  de- 
clared affecting  the  property  first  settled. 

And  where  the  usual  power  to  sell  and  exchange  is 
inserted  in  a  settlement  or  deed,  with  a  direction  that 
when  any  lands  are  sold,  others  shall  be  purchased  and 
settled  to  the  same  uses,  if  the  property  has  become  sub- 
jected to  any  mortgage  or  incumbrance  created  subse- 
quently to  or  under  the  power  in  the  settlement,  it  is 
important  for  the  mortgagee,  upon  a  sale  being  made  or 
attempted  to  be  made  under  the  power,  to  understand 
what  is  the  situation  in  which  he  is  placed.  In  general  it 
will  be  found  that  the  power  of  sale  over-rides  all  the 
uses  of  the  original  settlement,  and  that  the  lands  settled 
are,  when  sold  under  the  power,  discharged  from  the 
mortgage  or  other  incumbrance  created  in  the  first  in- 
stance. But  in  almost  all  these  cases  the  tenant  for  life 
under  the  settlement  is  required  to  be  a  consenting  party 
to  the  execution  of  the  power,  and  it  seems  to  be  consi- 
dered, that  by  having  given  his  consent  to  a  mortgage, 
the  tenant  for  life's  power  of  consenting  to  a  sale  is,  for 
the  time,  suspended,  and  therefore  there  appears  to  be  but 
little  risk  of  securities  made  over  property  thus  settled 
being  invalidated  by  a  subsequent  sale.  See  Walmsley  v. 
Butterworthy  in  Appendix  to  Coote  on  Mortgages. 

Where  an  estate  is  derived  under  any  instrument  and 
that  estate  is  liable  to  be  defeated  or  affected  by  an  express 
proviso  or  condition,  it  seems  that  any  estate  created  out 
of  or  under  such  first  estate  must  fail,  when  the  first  or  ori- 
ginal estate  is  determined  by  the  proviso  or  condition  taking 
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effect ;  as  in  the  case  of  lessee  and  under-lessee,  where 
the  original  lease  contains  a  proviso  for  re-entry  and  avoid- 
ing the  lease  upon  condition  broken ;  if  the  lease  be  de- 
termined by  the  condition  taking  effect,  the  under-lease 
must  likewise  fall ;  but  it  is  otherwise  where  the  original 
estate  is  determined  by  act  or  operation  of  law,  as  where 
tenant  for  life  makes  a  lease  and  then  commits  waste,  or 
makes  a  feoffment,  and  the  reversioner  enters  for  the  for- 
feiture, this  shall  not  determine  the  lease  granted  by  the 
tenant  for  life,  for  the  law,  not  the  contract,  has  deter- 
mined it.    Co.  Litt.  234  a. 

Exchanges  are  now  effected  in  two  ways,  either  by  a 
single  deed,  by  which  one  estate  is  granted  by  one  party 
to  another,  in  exchange  for  the  other  estate ;  or  the  same 
purpose  is  effected  by  two  deeds  of  conveyance,  one  being 
made  in  consideration  of  another  conveyance  of  even  date, 
each  conveyance  comprising  only  one  of  the  properties, 
and  operating  as  any  common  purchase  deed.  In  this 
arrangement  the  common  clause  of  eviction  may  be  intro- 
duced. 

The  mutual  warranty,  which  is  incident  to  the  former 
kind  of  exchange  deeds,  may,  by  this  latter  plan,  be  got 
rid  of,  but  not  where  the  eviction  clause  is  inserted.  That 
clause  of  eviction  generally  extends  the  warranty,  which  is 
always  implied  by  the  word  exchange,  beyond  the  bounds 
to  which  it  is  otherwise  confined,  where  it  arises  by  impli-* 
cation  upon  that  word.  The  rule  as  to  this  implied  war-> 
ranty  is,  that  it  charges  the  land  into  whose  hands  soever 
it  may  come,  and  the  exchangee  or  his  heiiis  may,  if 
evicted,  enter  and  resume  his  old  interest  in  the  land  which 
he  gave  away  in  exchange.  It  is  held,  however,  that  the 
right  to  take  advantage  of  this  implied  warranty  does  not 
nm  on  to  the  assignee  of  either  of  the  exchanging  parties, 
although  the  assignee  of  either  party  may  be  liable  in  re- 
spect of  the  lands  he  receives  or  holds  to  the  other  actual 
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party  to  the  exchange,  who  has  not  aliened  his  share; 
conseqiiently  when  the  land  received  in  exchange  is  once 
aliened,  the  land  given  in  exchange  may  be  consid^ed  as 
free  from  any  claim,  at  least  from  him  to  whom  it  is 
aliened,  by  reason  of  the  warranty.  But  in  the  case  of 
the  eviction  clause  being  inserted,  and  the  word  assigns 
being  used,  it  seems  that  the  right  of  resuming  possession 
of  his  former  estate  may  be  enjoyed  by  the  assignee  of 
either  of  the  parties  to  the  exchange.  The  old  objection, 
that  lands  to  be  exchanged,  at  the  common  law,  must  be 
equal,  is  easily  obviated  where  it  is  desirable,  by  effecting 
the  exchange  by  two  separate  conveyances  in  one  deed, 
or  by  two  separate  deeds  in  manner  above  alluded  to. 

Surrenders. — ^The  doctrine  of  surrenders  (for  the  instru* 
ment  is  described  by  its  operation)  is  so  closely  connected 
with  the  doctrine  of  merger,  that  the  same  rules  may  be 
applied  almost  indiscriminately  to  both.  Merger  may  be 
said  to  occur  by  the  implication  of  law,  while  surrenders 
are  occasioned  by  the  acts  of  the  parties.  See  the  rules 
as  to  merger,  ante,  256. 

It  is  always  material  to  observe  in  surrenders  and  with 
respect  to  the  merger  of  estates,  what  are  the  estates  im- 
mediately in  succession  one  of  another.  If  any  estate  of 
freehold  be  interposed  between  two  other  estates  of  free- 
hold, no  surrender  or  merger  between  such  latter  estates 
can  take  place,  but  an  estate  for  years  will  not  prevent 
two  freeholds  in  succession  merging  the  one  in  the  other. 
It  is  immaterial  that  the  estate  in  reversion  be  of  shorter 
duration  than  the  estate  which  is  surrendered  or  merged 
in  it,  1000  years  may  well  be  surrendered  or  merged  in 
a  reversion  of  one  day,  if  the  day  be  immediately  expec- 
tant upon  the  1000  years.  Thus  if  A.,  the  owner  of  the 
freehold,  grant  a  lease  of  1000  years  to  B.,  and  the  fol- 
lowing day  grant  a  lease  of  the  same  property  to  C.  for 
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one  year,  and  then  B.  surrender  to  C,  the  1000  years  is 
merged  in  the  one  year,  and  C/s  estate  takes  effect  in 
possession.  This  is  the  simplest  and  most  common  in- 
stance of  merger.  An  implied  surrender  or  merger  takes 
place  where  one  being  tenant  of  lands,  generally  for  a 
term  of  years,  accepts  a  grant  of  the  same  lands  for 
another  term,  whether  greater  or  less  is  immaterial,  the 
acceptance  of  the  second  term  is  considered  as  an  assent 
to  the  waiving,  abandoning,  or  surrendering  of  the  first 
term,  and  consequently  it  is  held  that  the  first  term  of  years 
is  annihilated  and  merged  in  the  second.  Other  instances 
of  surrenders  might  be  given,  but  the  doctrine,  if  fully 
gone  into,  would  exceed  the  limits  of  this  little  work. 
Mr.  Preston  has  treated  fully  of  the  subject  in  his  third 
volume  of  the  Practice  of  Conveyancing. 

Appointments  take  effect  under  the  Statute  of  Uses; 
It  must  be  seen  that  the  power  is  strictly  pursued,  both  as 
regards  the  operative  words  of  the  deed  and  the  form  of 
the  execution  and  attestation.  Wright  v.  Wakeford,  17 
Ves.  459 ;  M' Queen  v.  Farquhar,  11  Ves.  476. 

The  act  of  54  Geo.  3,  c.  168,  intended  to  confirm  deeds 
not  properly  attested,  by  reason  of  the  word  signed  having 
been  omitted  in  the  attestation,  was  retrospective  only  and 
does  not  provide  for  cases  happening  since  it  was  passed. 

In  appointments  it  is  advisable  to  see  that  the  uses  to 
arise  are  to  arise  from  a  proper  seisin,  and  particularly  that 
the  appointor  has  not  vested  the  legal  estate  in  the  ap- 
pointee where  it  is  otherwise  intended,  and  is  necessary 
that  it  should  not  be  so  vested.  Where  words  of  appoint- 
ment as  well  as  words  of  conveyance  are  both  used,  or  are 
mixed  up  together  in  the  deed,  as  is  sometimes  done,  (a 
plan  which  it  is  not  often  desirable  to  adopts)  it  is  necessary 
to  consider  whether  the  instrument  shall  be  held  to  be  an 
appointment  or  a  conveyance.    Perhaps  on  this  subject 
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the  author  may  be  excused  introducing  a  case  with  the 
opinions  given  upon  it,  to  which,  as  being  the  opinions  of 
two  of  the  most  eminent  lawyers  of  the  day,  every  respect 
is  due,  and  which  may  serve  to  illustrate  a  difficult  and 
abstruse  branch  of  the  law. 

The  case  stated  was  as  follows  : — 

In  1781,  E.  M.  was  seised  of  lands  in  fee. 

10th  October,  1781,  by  indentures  of  lease  and  release 
between  the  said  E.  M.  of  &c.,  and  J!  M.  of  &c.,  the  said 
E.  M.  in  consideration  of  £  granted,  bargained,  sold, 
and  released  unto  the  said  J.  M.,  his  heirs  and  assigns, 
all  the  said  lands,  &c.,  to  hold  unto  the  said  J.  M.  and  his 
heirs,  to  the  use  (a)  of  such  person  and  persons,  and  for 
such  intents  and  purposes,  and  in  such  shares,  and  subject 
to  such  limitations,  &c.,  as  the  said  J.  M.  should  at  any 
time  during  his  life,  by  deed  or  deeds,  to  be  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  (or  by  will  executed  as  therein  men- 
tioned,) direct,  limit,  or  appoint,  and  for  default  of  such 
direction,  and  in  the  meantime,  and  until  &c.,  and  as  to 
such  part  &c.,  of  which  no  such  direction  should  be  made, 
or  in  case  any  such  should  be  made,  then  when  and  as  the 
same  should  determine,  to  the  only  use  and  behoof  of  the 
said  J.  M.,  his  heira  and  assigns  for  ever. 

3rd  April,  1782,  by  indentures  of  lease  and  release 
(attested  by  two  witnesses)  between  the  said  J.  M.  of  the 
one  part,  and  W.  P.  and  H.  his  wife  of  the  other  part,  the 
said  J.  M.  in  consideration  of  money  paid  by  P.  and  wife 
did  grant,  (b)  bargain,  sell,  release,  confirm,  limit,  direct, 
and  appoint  to  the  said  W.  P.  and  H.  his  wife,  and  to  the 
heirs  and  assigns  of  the  said  W.  P.  and  H.  his  wife,  all 

(a)  In  my  opioioa  the  uses  were  ? oid.-^R.  P. 

(fr)  If  80,  these  deeds  operated  as  a  coDveyance  and  not  as  an  appoint- 
ment.—R.  P. 
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the  said  lands,  kc,  to  bold  the  same  unto  the  said  W.  P. 
and  H.  hia  wife,  their  heirs  and  asaigna,  to  and  for  the 
several  uses  thereinafter  declared,  t.  e.  to  the  use  and 
behoof  of  such  person  or  persons,  and  for  such  estate  or 
estates,  interests  and  purposes,  and  in  such  parts,  shaieSy 
and  proportions,  and  under  and  subject  to  such  limitations, 
Icc.y  and  in  such  manner  and  form  as  the  said  W.  P.  and 
H.  his  wife  should  from  time  to  time,  during  their  joint 
lives,  by  any  deed  or  deeds,  to  be  by  both  of  them  sealed 
and  delivered  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  direct,  limit,  or  appoint,  and  in 
default,  &c.,  and  in  the  meantime,  &c.,  and  as  to  such 
parts,  &c.,  whereof  no  limitation  should  be  nude,  fcc,  to 
and  for  the  only  proper  use  and  behoof  of  the  said  W*  P. 
and  H.  his  wife,  and  of  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  and  to  and  for  no  other 
use,  &c.,  whatsoever. 

May  6  and  7,  1790,  by  indentures  of  lease  and  release, 
(attested  by  two  witnesses)  between  the  said  W.  P.  and 
H.  his  wife  of  the  one  part,  and  J*  M.  of  the  other  part, 
W.  P.  et  Ux«  in  consideration  of  money,  and  in  pur- 
suance of  the  power  given  by  the  indenture  dated  1782, 
and  of  all  other  powers,  did  give,  grant,  bargain,  sell, 
alien  and  confirm,  limit  and  appoint  unto  the  said 
J.  M.,  his  heirs  and  assigns,  all  the  said  lands,  &c.  To 
hold  unto  the  said  J.  M.,  his  heirs  and  assigns,  to  the  use 
and  behoof  of  such  person  and  persons,  for  such  estate 
and  estates  as  the  said  J.  M.  should  by  deed,  kc»  And  in 
default,  &c.,  &c.,  in  the  meantime,  &c.,  to  and  for  the  only 
proper  use  and  behoof  of  the  said  J.  M.  his  heirs  and 
assigns  for  ever. 

No  fine  was  levied  by  P.  and  wife. 

Mrs.  P.  survived  her  husband. 

Qu.  The  question  for  your  consideration  is,  whether  the 
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deeds  executed  by  Mr.  and  Mv8.  P.  were  effectual  to  pass 
the  fee. 

As  Mr.  and  Mrs.  P.  were  the  releasees  in  the  deed  of 
1782,  and  the  only  persons  interested  under  the  intended 
uses,  it  is  doubted  whether  they  were  not  in  of  their  legal 
estate,  so  as  to  prevent  the  power  of  appointment  taking 
etkcL  The  vendors  rely  on  MarUm  v.  Lees^  Sug.  on 
Powers,  133;  and  also  on  Ray  v.  Punfff  6  Mad.  320; 
5  Bam.  &  C.  66,  in  support  of  the  power  of  appointment. 
But  no  reasons  are  given  for  the  decision  in  Morton  v. 
licesj  and  the  facts  are  different  in  Ray  v.  Pung^  for  there 
the  seisin  to  uses  was  in  a  stranger;  and  Preston,  in 
arguing  this  case,  6  Mad.  318,  seems  to  say  he  could  not 
support  the  case,  if  the  releasee  had  been  the  same  person. 

The  vendor  also  urges  that  the  power  given  to  Mr.  and 
Mrs.  P.  gave  them  a  power  to  appoint  in  a  mode  by  which 
the  legal  fee  would  not  enable  them  to  convey,  and  that 
the  ultimate  use  is  not  limited  to  P.  and  wife  in  fee,  but  to 
them  and  the  survivor,  and  the  heirs  and  assigns  of  such 
survivor,  and  that  therefore  the  power  of  appointment  may 
be  considered  as  more  beneficial  than  the  legal  estate. 

Do  the  circumstances  above  stated  form  any  objection 
to  the  title  ? 

Op.  We  are  of  opinion  that  the  power  of  appointment 
to  P.  and  his  wife  arose,  and  consequently  the  title  of  a 
purchaser  derived  under  them  is  in  this  respect  free  from 
objection. 

E.  B.  SUGDEN,  7 

RB.PaESTON.1 13th  January,  1830. 

It  will  be  seen  that  in  most  of  the  late  cases  upon  the 
construction  of  deeds,  intention  has  been  generally  suffered 
to  prevail  as  well  in  Courts  of  law  as  in  Courts  of  equity, 
where  there  is  any  doubt  upon  the  document,  in  order  that 
the  desired  effect  may  be  given  to  the  instrument;  rather 
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than  the  effect  which  would  follow  a  strictly  technical 
construction;  see  Darnel  y,  Dudley ^  11  Sim.  163;  and 
accordingly  that  where  a  deed  may  be  construed  either  as 
a  grant,  or  as  a  lease  and  release,  or  bargain  and  sale,  or 
either  as  a  conveyance  or  as  an  appointment  under  a 
power,  the  intention  of  the  parties  in  this  respect,  if  capable 
of  being  discovered  from  the  document,  shall  decide  the 
question. 

In  cases  where  appointments  are  made  to  unborn  chil- 
dren, the  rule  against  perpetuities  is  sometimes  infringed, 
and  therefore  in  considering  the  effect  of  an  appointment 
the  nature  of  the  power  should  be  considered,  whether  it 
be  a  general  or  a  confined  power  vested  in  the  appointor, 
because  if  the  latter,  (that  is  to  say)  a  power  of  appointing 
to  certain  specified  objects  as  children  or  grandchildren, 
the  appointment  when  executed  nmy  possibly  extend 
beyond  the  bounds  allowed  by  law  for  perpetuities,  by 
giving  estates  which  will  tie  up  the  property  longer  than  a 
life  or  lives  in  being  and  twenty-one  years,  calculating 
from  the  time  of  the  execution  of  the  deed  creating  the 
power. 

It  is  different  where  the  power  is  capable  of  being 
extended  to  any  geneml  objects,  for  in  such  cases  it  is 
regarded  as  conferring  the  same  unlimited  right  of  dis- 
position as  if  the  donee  of  the  power  were  the  actual 
owner  of  the  property ;  see  Sug.  on  Powers,  vol.  ii.  p. 
249.  In  the  treatise  just  referred  to  will  be  found  the 
whole  subject  of  powers  discussed ;  and  it  is  only  a  casual 
allusion  that  can  here  be  justified,  the  points  referred  to 
being  such  as  are  sometimes  connected  with  the  subject 
of  evidence,  or  are  of  frequent  occurrence  in  practice,  or 
new  or  doubtful  points.  Thus  the  destruction  of  powers 
appendant  to  an  estate  for  life  may  be  mentioned  as  one 
of  the  subjects  of  frequent  occurrence  upon  the  investi-^ 
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gation  of  titles.  Powers  appendant,  such  as  a  power  of 
leasing,  or  a  power  collateral,  such  as  a  power  of  appoint- 
ment among  children,  or  to  jointure,  may  be  released  or 
extinguished.  The  case  of  Badham  v.  MeCj  7  Bing.  695, 
involved  a  question  of  this  kind.  There  it  was  decided  . 
that  where  tenant  for  life,  with  a  power  of  appointment 
vested  in  him  in  favour  of  his  children,  becomes  bank- 
rupt before  the  execution  of  the  power,  the  conveyance  to 
the  assignees  (or  since  the  late  Bankrupt  Act,  1  &  2  Will. 
4,  c.  56,  s.  26,  if  the  same  analogy  is  to  hold,  the  vesting 
of  the  estate  for  life  of  the  bankrupt  in  the  assignees,) 
destroys  the  power  incident  to  that  estate  of  the  bankrupt, 
a  conveyance  therefore  by  the  tenant  of  his  life  estate 
must  prove  destructive  of  the  power.  It  is  now  settled 
that  a  power  simply  collateral  cannot  be  released  or  extin- 
guished, but  if  reserved  for  the  donee's  own  benefit,  it 
may  be  released.  See  upon  this  subject  West  v.  Berney, 
1  Russ.  k  Mylne,  431,  and  Hole  v.  JEscott,  2  Keen,  444. 

By  the  6  Geo.  4,  c.  16,  s.  77,  the  assignees  of  a  bank- 
rupt are  authorised  to  execute  powers  vested  in  the  bank- 
rupt which  he  might  legally  have  executed  for  his  own 
benefit.  Also  an  important  change  in  the  mode  of 
executing  powers  by  will  has  been  made  by  the  10th  sect, 
of  the  late  Wills  Act,  the  1  Vict.  c.  26,  which  enacts  that 
no  appointment  by  will  shall  be  valid  unless  executed  in 
manner  thereinbefore  required  (that  is,  by  writing  signed 
by  the  testator,  or  by  some  other  person  in  his  presence, 
and  by  his  direction  in  the  presence  of  two  witnesses 
present  at  the  same  time).  And  by  that  act  it  is  declared 
that  every  will  executed  in  manner  thereinbefore  required, 
shall,  so  far  as  respects  the  execution  and  attestation 
thereof,  be  a  valid  execution  of  any  power  of  appointment 
by  will,  notwithstanding  it  shall  have  been  expressly 
required  that  a  will  made  in  exercise  of  such  power  shall 
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be  executed  with  some  additional  or  other  form  of  executioQ 
or  solemnity. 

Upon  the  subject  of  the  release  or  extinguishment  of 

powers,  the  reader  will  find  much  useful  learning  in  the 

.  cases  cited  below,  viz.,  Smith  v.  Death,  5  Mad.  371 ; 

West  V.  Bemey,    1  Russ.   &    Mylne,  431 ;   Bickley  v. 

Oueetj  1  Russ.  &  Mylne,  440 ;  Badham  v.  Mee,  1  Mylne 

Prior  to  the  late  Wills  Act,  a  power  to  dispose  of  pro- 
perty by  will  directed  to  be  signed  and  pubHshtd  in  the 
presence  of  witnesses,  was  held  not  to  be  sufficiently  ex* 
ecuted  by  a  will  attested  purporting  to  be  signed  only ; 
nor  could  extrinsic  evidence  of  the  actual  publication  of 
a  will  in  such  a  case  be  allowed.  AUen  v.  Bradshaw, 
1  Curteis,  110.  But  in  Doe  d.  Spilsbuty  v.  Burdett,  6  N. 
k  M.  269  (c),  where  the  will  itself  was  in  these  terms,  '^  I, 
the  testator,  pubUsh  and  declare  this  to  be  my  last  will 
and  testament,  in  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,"  and  the  attestation  was  simply  "  Witness 
A.  B.  and  C,"  this  was  held  to  be  a  sufficient  publication 
and  attestation.    See  also  Bailer  v.  Btart,  6  N.  &  M.  281. 

Deeds  to  lead  the  uses,  and  deeds  to  declare  the  uses 
of  fines,  were  formerly  instruments  taking  effect  likewise 
under  the  Statute  of  Uses.  These  deeds  were  auxiliary  to 
the  fines,  and  were  taken  as  a  part  of  such  assurances. 
In  small  purchases  where  a  fine  was  necessary  this  form 
of  conveyance  was  useful,  as  the  expense  of  the  lease  for 
a  year  was  thus  saved ;  and  even  the  deed  to  declare  or 
lead  the  uses  might  be  spared,  provided  there  were  evi« 
dence  of  a  consideration  moving  from  the  conuzee  suffi<- 
cient  to  attract  the  uses  of  the  fine  levied,  and  prevent 
its  resulting  in  favour  of  the  conuzor.  But  in  large  pur* 
chases,  the  declaration  of  the  uses  of  the  fine  was  generally 

(c)  This  case  is  now  under  appetl.    , 
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comprised  in  the  release,  which  formed  part  of  the  con- 
veyance ;  the  fine  and  lease  and  release  being  altogether 
considered  as  one  assurance.  Doe  d.  Odiame  v.  White- 
heady  2  Burrows,  704.  There  is  scarcely  any  observation 
necessary  as  to  the  operation  of  such  deeds ;  they  took 
effect  under  the  Statute  of  Uses,  and  are  now  of  course 
superseded  by  the  act  abolishing  fines  and  recoveries,  the 
3  &  4  Will.  4,  c.  74. 

Under  all  these  deeds,  which  take  effect  under  the  Statute 
of  Uses,  the  first  use  is  executed,  and  therefore  a  second  use 
if  introduced  into  the  limitations,  is  only  a  trust  estate,  and 
in  a  fine  the  conuzee  is  the  party  firom  whose  seisin  the 
use  arises.  Any  words  which  manifest  the  intention  of 
the  parties  to  these  deeds  will  govern  the  limitation  of 
the  uses.  The  uses  of  a  fine  being  once  declared  cannot 
be  varied  by  any  subsequent  declaration  without  an  ex- 
press power  reserved  to  revoke  the  first  uses ;  but  parties 
might  agree,  after  executing  a  deed  to  lead  the  uses  of  a 
fine,  and  before  that  fine  was  levied,  to  waive  their  rights, 
or  change  the  uses  by  another  deed  executed  previously 
to  the  levying  of  a  fine.  Houghton  v.  Tate^  3  Y.  &  J.  486. 
This  cannot  now  be  done  under  the  new  system;  and 
formerly  it  might,  as  is  apparent  in  some  cases,  have 
opened  a  door  for  fraud,  by  enabling  parties  to  suppress 
an  important  deed  and  to  substitute  another  for  it. 

Recoveriee  and  Finet. — ^Two  of  the  oldest  and  most 
important  modes  of  assurance  yet  remain  to  be  noticed, 
and  although  they  have  lately  been  superseded  in  practice 
by  the  act  of  3  &  4  Will.  4,  c.  74,  it  must  be  many  years 
before  the  learning  connected  with  them  can  become  ob- 
solete or  useless.  First,  a  common  recovery  has  always 
been  regarded  as  a  tortious  conveyance,  and  was  used  as 
well  for  barring  rights  of  dower  and  other  charges  upon 
lands,  as  for  barring  remainders  and  reversions  expectant 
upon  estates  tail ;  or  to  speak  more  correctly^  for  enlarg- 
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ing  the  estate  tail  into  a  fee.  In  this  it  differs  from  the 
operation  of  a  fine,  which,  by  merely  barring  the  estate 
tail  itself  and  creating  a  base  fee,  does  not  bar  the  re* 
mainders  or  reversions  expectant  upon  the  estate  tail,  but 
brings  the  remainders  or  reversions  into  possession ;  the 
base  fee  created  out  of  the  entail  becoming  merged  in 
such  estates  in  remainder  or  reversion. 

The  requisites  to  be  attended  to,  in  considering  the  va« 
lidity  of  a  recovery,  are  chiefly  matters  of  form.     It  is 
material  that  there  should  be  a  tenant  of  the  freehold  (or 
a  tenant  to  the  praecipe  as  he  is  usually  called)  either  of 
the  legal  or  of  the  equitable  estate.     It  may  be  sufficient 
that  it  be  only  of  the  latter,  in   case  the  reversion  or 
remainders  to  be  barred  are  only  equitable.     Against  this 
tenant  of  the  freehold  the  writ  of  entry  or  preecipe  was 
brought,  and  the  freehold  was  required  to  be  vested  in 
such  tenant  on  or  prior  to  the  last  day  of  the  term  of 
which  the  recovery  was  suffered,  and  by  a  fiction  the 
party  to  whom  the  property  was  to  be  passed  recovered 
the  estate  against  the  tenant  in  tail.    Where  leases  of  a 
freehold  nature  were  subsisting,  and  as  such  were  neces- 
sarily considered  as  the  first  estate  of  freehold,  it  was  not 
necessary  that  such  estates  should  be  surrendered  or  got 
in,  or  that  any  lessees  for  life  or  lives  at  certain  rents 
should  join  in  making  the  tenant  to  the  praecipe,  in  order 
that  the  recovery  might  be  well  suffered.    This  was  under 
the  statute  of  14  Geo.  2,  c.  20,  by  which  it  was  provided 
that   all   recoveries  suffered  without  the  concurrence  of 
such  lessees  should  be  valid. 

An  equitable  estate  of  freehold,  and  of  course  an  equit- 
able tenant  to  the  praecipe  whose  estate  is  derived  out  of 
such  equitable  estate,  could  only  be  sufficient  in  cases 
where  all  the  remainders  or  reversions  intended  to  be 
barred  were  equitable,  the  general  rule  being,  that  to  bar 
legal  remainders  or  reversions,  there  must   be  a  legal 
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estate,  of  freehold  in  possession  vested  in  the  tenant  to  the 
praecipe;  but  to  bar  equitable  remainders,  an  equitable 
estate  of  freehold  would  suffice  ;  and  it  seems  to  be  now 
well  settled  that  a  legal  estate  of  fi'eehold,  vested  in  the 
tenant  to  the  praecipe,  being  the  most  perfect  estate,  would 
be  sufficient  for  barring  equitable  as  well  as  legal  remain- 
ders or  reversions.  But  now  by  the  3  &  4  Will.  4,  c.  74, 
sect.  11,  it  is  provided  "  that  no  common  recovery  already 
suffered  or  hereafter  to  be  suffered  shall  be  invalid  in 
consequence  of  any  person,  in  whom  an  estate  at  law 
was  outstanding,  having  omitted  to  make  the  tenant 
to  the  writ  of  entry  or  other  writ  for  suffering  such  re- 
covery, provided  the  person  who  was  the  owner  of  or 
had  power  to  dispose  of  an  estate  in  possession,  not 
being  less  than  an  estate  for  a  life  or  lives,  in  the  whole 
of  the  rents  and  profits  of  the  lands  in  which  such  estate 
at  law  was  outstanding,  or  the  ultimate  surplus  of  such 
rents  and  profits,  after  payment  of  any  charges  thereout, 
and  whether  any  surplus  after  payment  of  such  charges 
shall  actually  remain  or  not,  shall  within  the  time  limited 
for  making  the  tenant  to  the  writ  for  suffering  such  re- 
covery have  conveyed  or  disposed  of  such  estate  in  pos- 
session to  the  tenant  to  such  writ ;  and  an  estate  shall  be 
deemed  to  be  an  estate  in  possession,  notwithstanding 
there  shall  be  subsisting  prior  thereto  any  lease  for  lives 
or  years  absolute  or  determinable,  upon  which  a  rent  is 
reserved,  or  any  term  of  years  upon  which  no  rent  is 
reserved." 

The  next  important  point  to  be  regarded  in  a  recovery, 
18  whether  the  proper  party  was  vouched,  and  if  it  be  a 
recovery  with  double  voucher,  it  must  be  seen  that  he 
vouched  over.  The  whole  efficacy  of  a  recovery  is  sup- 
posed to  proceed  upon  this  voucher,  and  the  compen- 
sation,   or    feigned    compensation,  given   to   the   party 
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vouched^  who  was  or  ought  to  have  been  the  person  Beised 
of  the  estate  tail.    The  difference  as  to  recoveries  with 
single,  double,  and  treble  voucher  consists  in  the  first  case 
of  the  tenant  in  tail  only  being  vouched,  or  in  the  second 
case  of  his  being  vbuched  and  again  vouching  over,  or  in 
three  persons  being  vouched,   including  the  tenant   in 
tail,  he  being  the  last  party  vouched ;  and  although  it  may 
be  proper  to  notice  these  three  kinds  of  recoveries,  yet  it 
is  doubtful  whether  the  last  ever  had  any  greater  force 
than   the   recovery   with   double  voucher,  or  was   ever 
necessary  to  be  adopted.    The  second,  namely,  that  with 
double  voucher,  was  the  one  most  used,  and  generally 
answered  all  practical  purposes.    The  only  case  in  which 
it  was  pretended  that  a  recovery  with  treble  voucher  was 
required,  was  where  the  estate  tail  was  derived  out  of 
another  estate  tail,  in  which  case  both  tenants  in  tail,  it  is 
said,  ought  to  have  been  separately  vouched  and  vouch 
over,  but  this  seems  questionable.    The  recovery  with 
single  voucher  was  rarely  used,  as  its  operation  was  not 
so  extensive  as  either  of  the  others  in  barring  outstanding 
estates ;  it  had  merely  the  effect  of  barring  the  actual 
estate  tail  in  possession,  of  which  the  tenant  in  tail  was 
for  the   time   being    seised,  against  whom  the  writ    is 
brought. 

Recoveries  are  evidenced  by  exemplifications  under  seal, 
and  these  for  the  last  twenty  years  have  lately  been  re- 
moved into  the  Common  Pleas  Office,  Chancery  Lane; 
the  earlier  records  are  in  the  New  Record  Office,  Carlton 
Terrace.      In  cases  of  loss  or  destruction  either  of  the 
recovery  or  of  the  deed  to  make  a  tenant  to  the  praecipe, 
provision  has  been  made  by  the  act  of  14  Geo.  2,  c.  20, 
declaring  what  should  be  sufficient  secondary  evidence 
after  the  loss  of  the  recovery,  or  of  the  deed  to  make  a 
tenant  to  the  praecipe. 
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The  act  provides,  that  where  a  recovery  has  not  been 
regularly  entered  upon  record,  a  purchaser  for  valuable 
consideration,  who  shall  have  been  in  possession  for  twenty 
years,  may  prove  such  recovery  by  the  production  of  the 
deed  to  make  a  tenant  to  the  preeecipe  declaring  the  uses 
of  the  recovery,  the  same  being  executed  by  persons  having 
a  sufficient  estate  and  power  to  make  a  tenant  to  the  pree- 
cipe,  and  to  suffer  such  recovery.    And  by  the  same  sta- 
tute (sect.  5)  every  recovery  twenty  years  old  shall  be  good 
and  valid,  if  it  appear  upon  the  face  thereof  that  there  was 
a  tenant  to  the  praecipe,  and  if  the  persons  joining  in  such 
recovety  had  sufficient  estate  and  power  to  suffer  the 
same ;  and  this  it  has  been  held  will  apply  to  a  case  where 
the  tenant  has  been  made  by  lease  and  release,  but  the 
lease  happens  to  have  been  lost.    Holmes  v.  Aikbie,  1 
Madd.  551.    And  by  sect.  6  it  is  declared,  that  every  re- 
covery suffered  or  to  be  suffered  shall  be  good  and  valid 
to  all  intents  and  purposes,  notwithstanding  the  fine  or 
deed  making  the  tenant  to  the  writ  of  entry  should  be 
levied  or  executed  after  the  judgment  given  and  seisin 
awarded,  provided  the  same  be  levied  or  executed  before 
the  end  of  the  term  of  great  session  or  assizes  in  which 
such  recovery  was  suffered,  and  the  persons  joining  had 
sufficient  estate  and  power  to  suffer  the  same.    The  tenant 
to  the  praecipe  should,  therefore,  always  appear  by  the 
deeds  to  have  the  freehold  vested  in  him  during  the  term 
of  which  the  recovery  is  suffered. 

It  is  no  objection  to  the  validity  of  a  recovery,- that  a 
tenant  in  tail  has  previously  levied  a  fine  of  the  estate  of 
which  a  recovery  was  suffered,  and  although  it  has  been 
questioned  whether  the  issue  in  tail  of  the  person  who  has 
leyied  a  fine  could  afterwards  suffer  a  recovery  with 
effect,  yet  it  seems  to  be  the  better  opinion,  that  the  issue 
were  not  bound  more  than  the  conusor  himself  was ;  no 
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direct  authority  appears  on  this  head  in  the  books,  but  the 
subject  is  treated  of  by  Mr.  Feame.  Feame's  Post.Works, 
442 ;  and  by  Mr.  Preston,  Pr.  Abst.  vol.  i.  p.  394 ;  and 
1  Pr.  Con.  307. 

Formerly  it  was  necessary  to  see  by  the  chirograph  of 
the  fine  levied,  or  by  the  exemplification  of  the  recovery, 
that  the  proper  description  as  to  quantity  of  acres,  manors, 
messuages,  advowsons,  tithes,  or  other  hereditaments  (al- 
though in  a  fine  or  recovery  it  must  be  understood,  that 
neither  the  word  tenement  nor  hereditament  would  pass 
all  that  is  generally  comprehended  under  those  terms),  and 
the  proper  situations  or  locality  of  the  property  were  com- 
prised in  the  fine  or  recovery,  and  that  the  same  agreed 
with  the  description  in  the  deed  by  which  the  uses  were 
declared.  But  this  is  now  rendered  in  great  measure  un- 
necessary by  the  above-mentioned  act  of  3  &  4  Will.  4, 
c.  74,  by  which  it  is  declared  (sect.  7),  that  if  it  shall  be 
apparent  fi*om  the  deed  declaring  the  uses  of  any  fine 
already  levied  or  hereafter  to  be  levied,  that  there  is  in  the 
indentures,  record,  or  any  of  the  proceedings  of  such 
fine,  any  error  in  the  name  of  the  conuzor  or  conu2ee  of 
such  fine,  or  any  misdescription  or  omission  of  lands  in- 
tended to  have  been  passed,  then  and  in  every  such  case 
the  fine,  without  any  amendment  of  the  indentures,  record, 
or  proceeding  in  which  such  error,  misdescription,  or 
omission  shall  have  occurred,  shall  be  as  good  and  valid 
as  the  same  would  have  been,  and  shall  be  held  to  have 
passed  all  the  lands  intended  to  have  been  passed  thereby, 
in  the  same  manner  as  it  would  have  done  if  there  had 
been  no  such  error,  misdescription,  or  omission. 

And  by  sect.  8  of  the  same  act  it  is  declared,  that  if  it 
shall  be  apparent  from  the  deed  making  the  tenant  to  the 
writ  of  entry  or  other  writ  for  suffering  a  common  recoveiy 
already  suffered,  or  thereafter  to  be  suffered,  that  there  is 
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in  the  exemplification,  record,  or  any  of  the  proceedings  of 
such  recovery,  any  error  in  the  name  of  the  tenant,  demand- 
ant, or  vouchee  in  such  recovery,  or  any  misdescription  or 
omission  of  lands  intended  to  have  been  passed  by  such 
recovery,  then  and  in  every  such  case  the  recovery,  with- 
out any  amendment  of  the  exemplification,  record,  or  pro- 
ceedings in  which  such  error,  misdescription,  or  omission 
shall  have  occurred,  shall  be  as  good  and  valid  as  the 
same  would  have  been,  and  shall  be  held  to  have  passed 
all  the  lands  intended  to  have  been  passed  thereby,  in  the 
same  manner  as  it  would  have  done  if  there  had  been  no 
such  error,  misdescription,  or  omission.    See  ante,  32.   An 
author  who  has  treated  of  this  subject  has  given  an  un- 
necessary caution  to  those  upon  whom  devolves  the  duty 
of  inspecting  titles.     He  states,  ^'  that  it  is  important  to 
see  that  the  number  of  acres  of  land  mentioned  in  the 
fine  will  cover  the  arable  lands,  for  as  to  pasture,  if  it 
turn  out  that  there  is  enough  land  described,  that  will 
suffice."     No  case  seems  to  justify  this  assertion,  and  no 
such  rule  as  this  prevailed  of  late  years  at  the  different 
offices.     At  the  Cursitors'  Office,  in  Chancery  Lane,  their 
chief  care  in  this  respect  formerly  was,  to  see  that  there 
were  lands  generally  described  sufficient  to  comprise  the 
whole  intended  to  pass,  without  regard  to  the  particular 
description,  whether  arable,  meadow,  or  pasture.     Lord 
Coke  indeed  says  (1  Inst.  4  a),  that  this  confined  meaning 
of  the  word  land,  was  only  adopted  in  an  adverse  suit,  but 
that   land  in   the   legal   signification   comprehends    any 
ground,  soil,  or  earth  whatever.    The  case  quoted  by  the 
author  above  referred  to  in  support  of  his  proposition^ 
Coke  d.  Yate$,  vouchee,  4  Bing.  90,  appears  to  warrant  a 
doctrine  rather  the  reverse  of  that  stated. 

It  may  be  still  necessary  to  set  forth  the  kind  of  recovery 
which  has  been  suffered,  but  it  is  not  as  formerly,  prior  to 
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the  3  &  4  Will.  4,  c.  74,  of  much  importance  as  between 
the  parties,  to  inquire  whether  fines  or  recoveries  have  or 
have  not  been  suffered  in  the  king's  Courts  at  Westmin- 
ster ;  for  by  sect.  4  of  the  3  &  4  Will.  4,  c.  74,  no  fines  or 
recoveries  levied  or  suffered  in  any  superior  Court  of 
ancient  demense,  can  be  reversed  by  writ  of  deceit  (which 
was  the  mode  formerly  adopted  for  avoiding  such  instru- 
ments), as  to  any  person  except  the  lord  of  the  manor, 
but  the  same  are  declared  to  be  valid  as  against  the  conu- 
sor's vouchees  therein,  and  others  claiming  under  them, 
and  all  persons  except  the  lord  of  the  manor.  And  by 
sect.  6,  fines  and  recoveries  are  declared  to  be  valid,  even 
if  they  have  been  levied  or  suffered  in  the  Comi;  of  a  manor 
of  ancient  demesne,  and  whether  the  tenure  of  the  land 
may  have  been  changed  by  a  fine  or  recovery  previously 
levied  or  suffered  in  a  superior  Court  or  not ;  and  although 
any  fine  or  recovery  may  have  been  levied  or  suffered  in 
an  unlawful  or  unauthorized  Court,  it  is  not  to  be  deemed 
invalid  on  that  account.  These  and  some  other  enact- 
ments have  tended  to  do  away  with  many  doubts  formerly 
affecting  lands  of  tlie  tenure  of  ancient  demese. 

Fines,  it  is  well  known,  are  evidenced  by  the  inden- 
tures or  copies  called  chirographs,  officially  made  out  by 
the  chirographer,  formerly  recorded  or  kept  at  the  Chapter 
House,  Westminster,  where  searches  were  made  by  the 
name  of  the  county  in  which  the  lands  lay. 

The  earlier  of  these  records,  viz.  those  twenty  years  old 
or  upwards,  have  lately  been  removed  to  the  new  Record 
Office,  near  Carlton  Terrace,  but  the  more  recent  fines, 
those  passed  during  twenty  years  prior  to  the  1st  of 
January,  1834,  are  to  be  found  recorded  in  the  office 
where  the  acknowledgments  of  deeds  by  married  women 
are  registered  under  the  3  &  4  Will.  4,  c.  74,  being  the 
office  of  the  registrar  of  certificates  of  acknowledgment* 
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By  an  act  of  6  Vict.  c.  32,  reciting  that  many  fines  and 
recoveries  levied  and  suffered  in  the  late  Courts  of  Great 
Session  in  Wales,  and  in  the  Court  of  Session  in  Cheshire, 
had  been  irregularly  and  carelessly  engrossed  or  kept,  the 
same  notwithstanding  are  declared  to  be  good  and  firm  in 
law. 

The  fine  formerly  most  in  use  was  the  fine  sur  conu- 
zonee  de  droit  come  ceo,  &c.  which  was  the  most  extensive 
in  its  operation.  The  fine  9ur  concessit  was  used  for  trans-* 
ferring  life  estates  and  chattels  and  partial  interests; 
and  the  fine  sur  conuzance  de  droit  tantum  for  passing  an 
estate  in  remainder  or  reversion ;  there  was  also  a  fine  sur 
done,  f/rant  and  render,  which  might  have  been,  but  which 
very  seldon  was,  used  to  create  particular  limitations  of 
estates. 

Proceedings  in  bankruptcy  are  by  the  6  Geo.  4,  c.  16, 
s.  96,  not  to  be  received  in  evidence,  unless  entered  of 
record,  and  this  direction  extends  to  the  commission,  the 
adjudication  of  bankruptcy  by  the  commissioners,  the 
assignment  of  the  personal  estate  and  certificate  of  con- 
formity, as  to  each  of  which  it  is  directed  that  a  certificate 
that  the  same  have  been  so  entered  of  record  be  indorsed 
by  the  proper  officer,  and  that  when  so  indorsed  they  shall 
be  received  in  evidence. 

Dispositions  or  other  proceedings  in  bankruptcy  may 
also  be  entered  of  record  by  order  of  the  Lord  Chancellor. 
And  by  sect.  97  of  the  same  act,  copies  of  any  instrument 
filed  in  the  office,  or  officially  in  the  possession  of  the 
secretary  of  bankrupts,  are  made  evidence. 

Proceedings  under  the  Insolvent  Debtors'  Act  are  to  be 
proved  in  various  ways.  The  late  Insolvent  Act  was  the 
7  Geo.  4,  c.  67,  which  is  in  great  measure  repealed.  By 
the  1  &  2  Vict.  c.  110,  the  Insolvent  Debtors'  Court  is 
empowered  (sect.  36)  to  make  an  order  vesting  the  real  and 
personal  estate  and  effects  of  the  insolvent  in  the  provisional 
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'  assignee  of  the  Court ;  and  (by  sect.  46)  the  Court  is 
empowered,  after  any  such  vesting  order  made,  to  appoint 
an  assignee  or  assignees  of  the  insolvent's  estate,  in  whom 
the  estate  and  effects,  rights  and  powers  of  the  insolvent 
shall  vest,  without  conveyance  or  assignment.  And  it  is 
enacted  (sect.  46),  that  a  copy  of  any  such  vesting  order, 
or  of  the  appointment  of  any  assignee  or  assignees,  upon 
parchment,  purporting  to  have  the  certificate  of  the  pro- 
visional assignee  or  of  his  deputy  indorsed  thereon,  and 
under  seal  of  the  Court,  shall  be  sufficient  evidence,  and 
the  same  is  to  be  registered,  enrolled,  or  recorded,  wherever 
any  conveyance  or  assignment  would  be  required  to  be 
registered,  enrolled,  or  recorded ;  and  (by  sect.  47)  if  the 
insolvent  be  possessed  of  copyhold  or  customary  lands,  a 
copy  of  such  vesting  order,  and  of  the  appointment  of 
assignees,  is  to  be  entered  on  the  court  rolls. 

Other  proceedings  may  be  proved  by  copies  examined 
with  the  records  of  the  Insolvent  Debtors'  Court. 

The  award  of  commissioners  under  inclosttre  acts  is  di- 
rected by  the  General  Inclosure  Act,  41  Geo.  3,  c.  109, 
s.  36,  to  be  enrolled  in  one  of  the  Courts  at  Westminster, 
or  with  the  clerk  of  the  peace  of  the  county  in  which  the 
lands  lie,  and  a  copy  of  such  award,  or  any  part  thereof, 
signed  by  the  proper  officer  of  the  Court  wherein  the  same 
is  enrolled,  or  by  the  clerk  of  the  peace  for  the  county  or 
his  deputy,  is  directed  to  be  delivered  to  any  person  at  a 
charge  of  2d.  per  folio,  and  such  copy  is  to  be  admitted 
and  allowed  as  evidence,  and  any  plan  annexed  to  the 
award  is,  by  the  same  act,  directed  to  be  a  part  thereof. 

Wills  relating  solely  to  real  estate  are  not  required  to 
be  proved,  and  therefore  original  wills,  and  not  the  pro- 
bates, are  sometimes  produced  upon  purchases  of  real 
property,  and  such  evidence  is  deemed  perfectly  satisfac- 
tory. Frequently  testators  having  real  and  personal  estates 
make  two  wills,  one  applying  separately  to  each  descrip- 
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tion  of  property,  so  that  it  is  not  necessary  to  disclose 
private  matters,  by  proving  the  will  affecting  the  real  es- 
tate.    But  although  the  Courts  in  matters  of  title  to  real 
estate  always  require  the  production  of  the  original  will, 
and  give  no  credit  to  the  probate  copy,  see  Doe  v.  Calvert^ 
2  Camp.  389,  such  is  not  the  practice  out  of  Court  upon 
a  purchase.     The  probate  upon  purchases  out  of  Court  is 
always  regarded  as  sufficient  evidence  of  title,  and  it  seems 
doubtful,  whether  in  actions  of  ejectment  the  probate  may 
not  be  used  for  the  sake  of  proving  a  pedigree ;  Dike  v. 
Polhilly  1  Lord  Raym.  744 ;  but  see  B.  N.  P.  246,  where 
it  is  stated,  that  though  the  probate  might  not  even  be 
allowed  for  the  purpose  of  proving  a  pedigree  in  ejectment, 
yet  that  the  ledger-book  usually  kept  in  the  office  of  the 
Ecclesiaistical  Court  might  be  allowed ;  and  with  respect 
to  copies  of  the  ledger-book,  or  book  of  acts,  it  is  said, 
that  a  copy  of  the  ledger-book  kept  by  the  oi*dinary  for 
registering  wills,  has  been  oflen  holden  not  to  be  evidence, 
but  that  such  decisions  have  been  under  the  mistake  that 
the  ledger-book  is  read  as  a  copy,  so  that  the  copy  of  that 
is  but  the  copy  of  a  copy,  whereas  the  ledger-book  is  read 
as  a  roll  of  Court.     In  B.  N.  P.  246,  it  is  also  stated, 
that  the  copy  of  a  probate  of  a  will  may  be  evidence  of  a 
person  being  executor,  but  that  a  copy  of  the  will  would 
not  be  evidence  of  it.     SmartU  v.  WilliamSy  3  Lev,  387, 
as  cited  by  Hardw.  C. 

We  have  also  before  stated,  that  a  prerogative  grant  is 
in  general  more  satisfactory  than  a  consistory  probate. 
If  there  are  several  testamentary  instruments,  and  it  is 
uncertain  which  of  them  is  entitled  to  probate,  the  Court 
out  of  which  probate  issues  decides  this  question  in  the 
first  instance. 

If  the  different  instruments  are  exactly  co-extensive  in 
their  provisions,  and  in  other  respects  are  so  nearly  iden- 
tical as  to  satisfy  the  judge  that  they  could  never  be  in- 
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tended  to  exist  together,  probate  will  be  granted  only  of 
the  lastest  in  date,  and  the  others  will  be  held  to  be  vir- 
tually revoked.  Methuen  v.  Methuen,  2  Phillim.  416.  And 
parol  evidence  will  be  resorted  to  if  necessary,  to  assist  in 
determining  the  intentions.  Id.  But  where  testamentary 
papers,  very  similar  in  form,  and  embracing  the  same  ge- 
neral range  of  objects,  still  present  such  discrepancies, 
that  one  cannot  amount  to  more  than  a  partial  revocation 
or  repetition  of  the  rest,  the  Prerogative  Court  allows  all  of 
them  to  be  proved,  and  leaves  it  to  Courts  of  Equity  to 
exercise  their  own  judgment  on  the  question  of  addition 
or  substitution,  whenever  those  courts  are  called  upon  to 
construe  their  effect  for  the  purpose  of  determining  the 
Fights  of  legatees  or  others.  Jackson  v.  Jackson,  2  Cox, 
42 ;  Hemming  v.  Ourreyy  2  S.  &  S.  311 ;  1  Bligh,  N.  S. 
479. 

The  difficulties  which  arise  in  practice  under  the  enact- 
ments of  the  late  act  of  1  Vict.  c.  26,  chiefly  relate  to  the 
execution,  attestation,  and  revocation  of  wills. 

By  that  statute  it  is  directed  (sect.  9),  that  every  will 
be  signed  at  the  foot  thereof,  and  be  attested  by  two  wit- 
nesses, as  before-mentioned  at  p.  74. 

Where  it  is  stated  by  the  attestation  that  the  witnesses 
have  subscribed  their  names  in  the  presence  of  the  tes- 
tator, and  in  the  presence  of  each  other,  as  required  by 
the  act,  the  Ecclesiastical  Courts  do  not  commonly  require 
that  fact  to  be  verified,  as  they  do  where  the  attestation 
omits  to  mention  those  circumstances. 

Any  persons,  it  is  now  thought,  are  sufficient  witnesses, 
even  though  convicted  of  crimes,  if  not  mentally  incom- 
petent ; — to  hold  that  idiots  or  lunatics  may  be  competent 
witnesses,  would  amount  to  a  contradiction  of  the  terms 
of  the  act  itself. 

The  revocation  of  wills  has  been  before  alluded  to.  The 
act  (sect.  18)  declares,  that  every  will  shall  be  revoked  by 
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marriage  (except  in  one  case),  and  under  this  clause-  it  is 
understood,  that  no  declaration  by  a  testator  in  the  will 
itself,  that  it  shall,  notwithstanding  marriage,  be  unre- 
voked, can  be  of  any  avail  to  support  it.  By  sect.  19,  no 
will  shall  be  revoked  by  presumption  of  intention,  on  the 
ground  of  alteration  of  circumstances.  And  no  will  shall 
be  revoked  otherwise  than  as  aforesaid,  except  by  another 
will  didy  executed,  or  by  the  burning,  tearing,  or  otherwise 
destroying  the  same. 

Letters  of  administration  differ  from  probates  of  wills  in 
the  credit  and  weight  attached  to  them  by  the  Courts  and 
by  conveyancers.  Tliey  are  admitted  as  original  acts  of 
the  Court  out  of  which  they  are  granted,  conferring  upon 
the  individual  administrator  the  authority  of  the  Court  to 
interfere  and  act  in  the  effects  of  the  intestate,  he  having 
no  authority  until  the  grant  made  by  the  Court,  and  being 
in  this  respect  unlike  the  executor,  whose  acts  before 
probate  are  made  valid  even  back  to  the  time  of  the  tes- 
tator^s  decease,  as  soon  as  probate  of  the  will  has  been 
granted.  A  copy  of  the  book  of  acts  containing  the  grant 
of  letters  of  administration  has  frequently  been  held  to  be 
evidence  of  the  administration  granted,  and  this  in  the 
Courts  of  law,  without  notice  given  to  produce  the  original. 
See  B.  N.  P.  246 ;  and  Dams  v.  WilliamSy  13  East,  232 ;  see 
also  Cox  V.  Allinghamy  Jacob,  314 ;  and  Elden  v.  Keddall, 
8  East,  187.  Letters  of  administration  have,  from  constant 
practice,  been  much  relied  upon  by  conveyancers  as  evi- 
dence of  intestacy ;  but  it  would  seem  that  implicit  reli- 
ance is  not  to  be  placed  on  them,  Thompson  v.  Donaldson^ 
3  Esp.  63  :  they  are  granted  by  the  Court  upon  the  affidavit 
made  by  the  nearest  relation,  that  no  will  of  the  deceased 
has  been  discovered,  and  this  it  is  evident  can  never  be 
conclusive  proof  that  there  is  no  will  in  existence.  Much 
however  depends  in  practice  upon  the  length  of  time 
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elapsed  since  letters  of  administration  have  been  granted : 
twenty  years  may  entitle  them^  if  acted  upon^  to  great 
weight,  and  to  presumptive  evidence  almost  irresistiblei 
that  no  will  has  been  found;  but  two  or  three  years 
elapsed  are  not  sufficient  to  warrant  a  purchaser  in  relying 
upon  a  grant  of  administration,  without  other  evidence  of 
intestacy,  or  at  least  without  making:  some  further  inquiry. 
Whether  a  purchaser  can  insist  upon  administration  bei^ 
taken  out,  in  order  to  afford  the  most  public  positive  proof 
that  no  will  exists,  is  a  matter  of  doubt.  For  if,  as  Mr. 
Preston  observes,  an  affidavit  to  the  effect  required  by  the 
Court  previous  to  granting  letters  of  administration,  to 
negative  the  existence  of  any  will,  can  be  made  and  pro- 
duced to  a  purchaser,  it  seems  strange  to  contend  that  a 
vendor  should  be  compelled  to  go  through  the  useless 
ceremony  of  obtaining  an  actual  administration;  and  this 
observation  comes  now  with  much  greater  weight,  since 
the  5  &  6  Will.  4,  c.  62  (the  Oaths  Abolition  Act).  The 
evidence  of  intestacy  may,  however,  be  considered  more 
complete  by  the  production  of  actual  letters  of  adminis- 
tration, inasmuch  as  they  tend  to  show,  not  only  that  the 
affidavit  above  referred  to  has  been  properly  made,  but 
likewise  that  there  is  no  caveat  entered  in  the  Ecclesias- 
tical Court  against  such  a  grant.  As  far  as  the  writer  has 
been  able  to  ascertain  the  fact,  the  opinion  of  the  profes- 
sion is  against  any  right  of  the  purchaser  to  insist  upon 
administration  being  taken  out  to  prove  intestacy,  although 
undoubtedly  the  purchaser  may  and  ought  to  require  cer- 
tificates or  declarations  in  writing  made  if  possible  by 
relations,  to  substantiate  the  fact  of  intestacy. 

Letters  of  Administration  de  bonis  nan  are  required 
where  there  is  personal  property  i*emaining  unadministered ; 
they  are  granted  where  a  former  administrator  has  died  or 
has  become  incapable  of  acting.    Letters  of  administration, 
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limited  to  a  particular  part  of  the  estate  or  to  a  term  of 
years,  are  frequently  taken  out  to  support  a  title,  where 
there  is  no  one  authorized  to  deal  with  the  property  for 
the  benefit  of  a  purchaser.  It  is  the  constant  practice  to 
require  such  limited  administrations,  where  trustees  to 
whom  terms  of  years  have  been  assigned  to  attend  the 
inheritance  have  died  without  leaving  any  one  who  can 
legally  assign  the  terms  vested  in  such  trustees.  Upon 
such  administrations  as  these,  which  amount  to  no  more 
than  administrations  de  bonis  non,  or  administrations  limited 
to  particular  property,  no  stamp  duty  is  required  to  be  paid, 
if  the  full  duty  has  been  paid  upon  a  previous  grant. 

Decrees  in  Chancery  and  Judgments.  — It  is  the  duty  of 
the  purchaser  to  look  through  the  whole  of  the  decrees 
and  other  proceedings  in  chancery  when  referred  to,  to 
ascertain  that  nothing  contained  in  them  will  affect  his 
title,  and  in  many  cases  it  will  be  found  well  worth  his 
time  and  attention  so  to  do,  as  they  oflen  afford  important 
evidence  of  facts  connected  with  titles.  The  decree,  sen- 
tence or  judgment  of  any  Court,  ecclesiastical  or  civil, 
having  competent  jurisdiction,  is  conclusive  evidence  of  the 
matters  stated  by  it.  See  the  cases  cited  B.  N.  P.  224.  Thus 
a  sentence  in  the  Ecclesiastical  Court  in  a  cause  of  jactita- 
tion of  marriage  is  very  sufficient  evidence  where  the  fact 
of  a  marriage  between  particular  parties  is  in  question, 
and  an  office  copy  would  of  course  be  received  as  proof  of 
the  sentence.  Bull.  N.  P.  244 ;  Carth.  226.  But  if  fects 
are  only  stated  in  the  decree  as  having  been  averred  by 
the  bill  or  answer,  although  the  decree  may  be  founded  on 
such  recitals,  such  statements  or  recitals  would  not  be 
evidence  where  better  evidence  might  be  obtained,  as  for 
instance  in  matters  connected  with  the  customs  of  a  manor 
or  the  like. 
Decrees  in  Chancery,  and  all  orders,  reports,  and  pro- 
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ceedings  connected  with  them,  will  be  found  recorded  in  the 
Report  Office,  Chancery  Lane,  and  the  vendor  is  bound  to 
produce  office  copies  of  such  proceedings,  when  the  same 
are  referred  to  by  the  abstract  in  support  of  his  title. 

We  have  before  stated  the  effect  which  has  recently 
been  given  to  lis  pendens  and  decrees,  and  rules  and  orders 
of  Court  for  payment  of  money,  when  properly  registered 
under  the  I  &  2  Vict.  c.  110.  Whether  a  purchaser,  with 
notice  of  any  facts  mentioned  or  referred  to  by  a  document 
which  ought  to  be  registered,  was  exempted  from  the 
liability  or  consequences  of  notice  by  reason  of  the  omis- 
sion to  register  the  document  in  question  under  the  above 
act,  was  a  matter  of  doubt.  In  order  to  obviate  that  doubt 
the  4  Vict.  c.  82,  was  passed,  by  which,  after  reciting  the 
1  &  2  Vict,  c- 110,  it  is  declared  that  no  decree,  order,  or 
rule  shall,  by  virtue  of  the  said  recited  act,  affect  any  lands, 
tenements,  &c.,  unless  or  until  a  memorandum  shall  have 
been  left  with  the  Senior  Master  of  the  Court  of  Common 
Pleas.  This  clause  it  will  be  seen  alludes  to  the  effect 
derived  by  registration  under  the  former  act,  and  denies 
that  effect  to  any  instruments  not  registered ;  but  such 
documents  it  is  presumed  are  not  deprived  of  their  former 
efficacy  independently  of  the  act,  and  therefore  it  is  sub- 
mitted that  the  consequences  of  notice  of  such  documents 
cannot  be  altogether  disregarded.  Judgments  entered  up 
are  proved  by  an  official  or  examined  copy,  authenticated 
by  the  person  who  compared  it  with  the  original  record, 
or  in  some  of  the  methods  hereafter  pointed  out,  when 
secondary  evidence  is  allowable.     See  Chap.  XVI. 

Judgments  in  the  House  of  Lords  are  proved  by  an 
examined  or  authenticated  copy  of  the  minutes  entered  on 
the  journals.  A  Clerk  of  the  Treasury  is  not  authorised 
to  make  out  copies  of  judgments  kept  by  him,  such  copies 
ought  therefore  to  be  proved  by  examined  copies ;  and  the 
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minutes,  and  judgments,  and  proceedings  of  a  Court 
Baron,  or  of  other  inferior  Courts,  which  are  admissible  as 
evidence,  are  likewise  proved  by  copies ;  Jones  v.  Randally 
1  Cowp.  17.  These  latter  Courts  are  not  generally  re- 
garded as  Courts  of  Record ;  and  there  is  some  doubt  how 
far  the  Court  of  Chancery,  the  County  Courts,  and  the 
Ecclesiastical  Courts  can  be  properly  considered  as  Courts 
of  Record.  See  B.  N.  P.  236.  But  it  is  seldom  that  a 
vendor  can  desire  to  prove  the  existence  of  a  judgment ; 
and  we  have  before  seen  that  under  the  recent  act  of 
1  &  2  Vict.  c.  110,  8.  19,  a  purchaser  is  not  bound  by  any 
judgment,  decree,  rule,  or  order,  unless  registered  in  the 
office  of  the  Master  of  the  Common  Pleas. 

In  matters  of  conveyancing,  office  copies  of  proceedings 
have  heretofore  in  most  cases  been  held  sufficient  evidence 
of  title.  Where  judgments  are  found  existing  against  a 
vendor,  the  purchaser's  solicitor  should  either  insist  upon 
satisfaction  being  entered  up  upon  the  judgment  roll 
(which  is  the  most  expedient  plan),  or  he  may  consent  to 
accept  a  release  from  the  judgment  creditor  of  all  liability 
in  respect  of  this  particular  lien.  Under  the  latter  course, 
however,  care  must  be  taken  on  behalf  of  the  creditor  that 
the  release  does  operate  as  a  total  discharge  of  his  lien, 
and  if  the  lien  is  still  kept  up  as  a  subsisting  charge  on 
other  property,  it  is  worth  the  consideration  of  the  pur- 
chaser, whether,  under  some  circumstances,  it  may  not  be 
used  or  dealt  with  to  his  annoyance.  If  it  be  preferred, 
a  purchaser  may  take  an  assignment  of  the  judgment  from 
the  judgment  creditor  to  a  trustee  for  himself,  upon  trust 
to  attend  as  a  protection  against  mesne  incumbrances,  so 
far  as  the  judgment  will  extend,  somewhat  similar  to  the 
case  of  a  common  assignment  of  a  legal  term ;  at  whose 
expense  this  ought  to  be  seems  not  settled. 

If  the  lands  be  released  from  a  judgment,  care  must  be 
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taken  on  behalf  of  the  judgment  creditor  (if  it  be  material) 
that  other  lands  subjected  to  the  same  lien  be  not  dis- 
charged. The  release  must  be  so  framed  that  other  pro- 
perty subjected  to  the  judgment  may  not  be  released  by 
the  same  instrument^  and  for  that  purpose  several  plans 
are  practised,  which  will  be  found  in  the  books  of.  prece- 
dents in  conveyancing. 

Where  the  lands  lie  in  Yorkshire,  Hull,  Middlesex,  or 
within  the  Bedford  Level,  the  only  search  that  need  be 
made  as  to  judgments  is  the  register  of  the  district,  as 
judgments  not  registered  are  not  binding  without  notice. 
But  the  office  of  the  Master  of  the  Common  Pleas  is 
almost  always  necessary  to  be  searched  for  other  matters. 

Copyholds  were  not  until  the  above  act  of  1  &  2  Vict, 
c.  110,  affected  by  judgments  until  execution  issued. 
Neither  were  trust  estates  liable,  except  those  of  which 
the  debtor  was  cestui  que  trust  at  the  time  of  execution 
issued,  prior  to  the  passing  of  the  above  act,  1  &  2  Vict, 
c.  110.  That  act,  as  we  have  before  noticed,  has  also  sub- 
jected estates  to  judgments  notwithstanding  a  power  of 
appointment  has  been  exercised  over  the  property ;  but 
formerly  the  execution  of  a  power  of  appointment  would 
have  over-reached  the  judgment.  Leaseholds  are  still 
unaffected  by  judgments  until  execution  issues.  Of  late 
years  the  undersherifFs  in  some  counties  have  allowed  their 
offices  to  be  searched  for  executions,  where  they  are  quite 
satisfied  that  the  party  searching  has  no  other  object  than 
of  saving  a  purchaser  harmless  from  incumbrances. 

Judgments  formerly  when  entered  up  of  a  term  had 
relation  back  to  the  first  day  of  that  term,  but  that  incon- 
venience or  injustice  was  rectified  by  the  acts  of  29  Car. 
2,  c.  3,  and  8  Geo.  1,  c.  26. 

Statutes  and  Recognizances  are  very  similar  to  judgments 
in  their  effect  upon  freehold  titles,  although  not  now  of 
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very  common  occmrence ;  they  are  evidenced  by  the  pro- 
duction of  an  examined  copy.  They  may  be  satisfied  or 
released,  and  they  may  be  likewise  assigned  to  attend  the 
inheritance,  in  the  same  manner  as  judgments,  or  as  satis- 
fied terms  of  years. 

Acta  of  parliament  stand  upon  a  different  footing  from 
other  records,  if  indeed  they  can  be  considered  as  records. 
They  are  of  three  descriptions  or  classes  (viz.),  public 
general  acts  of  parliament,  of  which  the  whole  nation  is 
presumed  to  be  cognizant;  local  and  personal  acts,  some 
of  which  are  declared  to  be  public  acts,  and  to  be  judicially 
noticed,  without  being  specially  pleaded ;  and  private  acts, 
of  some  of  which  it  is  declared  that  a  copy  printed  by  the 
king's  printer  shall  be  admitted  as  evidence. 

Most  of  the  second  class  of  these,  the  local  and  personal 
acts,  chiefly  relate  to  the  construction,  alteration,  or  repair 
of  roads,  canals,  docks,  railways,  and  the  like  objects ; 
and  others  of  this  class  relate  to  inclosures ;  the  last  and 
third  class  are  strictly  private  acts,  which  are  not  always 
printed,  and  as  to  which  nothing  is  frequentiy  mentioned 
declaring  them  to  be  evidence.  These  relate  to  the  na- 
turalization of  foreigners,  the  dissolution  of  marriages, 
and  the  like,  and  an  examined  copy  is  generally  neces- 
sary to  be  given  in  evidence.  Where  the  clause  that 
copies  printed  by  the  king's  printer  shall  be  allowed  in 
evidence  is  omitted,  out  of  any  acts  declared  to  be  public 
acts,  as  is  the  case  in  some  of  the  earlier  local  and  per- 
sonal acts  relating  to  inclosures  and  exchanges  of  estates 
and  the  like,  a  purchaser  is  entitled  to  have  a  copy  of  the 
particular  act,  examined  with  the  rolls  of  parliament  and 
duly  attested. 

By  the  41  Geo.  3,  c.  90,  s.  9,  it  is  enacted  that  copies 
of  the  statutes  of  Great  Britain  and  Ireland,  prior  to  the 
Union,  printed  by  the  printer  duly  authorized,  shall  be 
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received  as  evidence  in  the  Courts  of  either  kingdom. 
Other  printed  copies  of  acts  of  parliament  and  the  common 
volumes  of  the  statutes  are  not  of  themselves  direct  evi- 
dence ;  but  as  every  one  is  presumed  to  be  cognizant  of 
the  general  law  of  the  kingdom,  they  are  made  use  of  or 
referred  to,  to  refresh  the  memory. 

The  writer  understands  that  in  future  no  local  or  per- 
sonal acts  are  to  be  declared  public  acts,  but  the  clause 
declaring  that  a  copy  printed  by  the  king's  printer  shall 
be  evidence  will  be  inserted  in  each  act. 

To  the  student  it  may  appear  somewhat  extraordinary, 
that  under  any  circumstances  a  Court  of  law  or  equity 
should  not  be  bound  by  an  act  of  parliament ;  but  there 
are  cases  in  which  the  l^slature  in  granting  an  act  is 
found  to  have  passed  it  in  ignorance  of  certain  facts,  and 
it  is  then  said  to  have  been  obtained  by  a  fraud  upon  the 
legislature.  Therefore  fraud  in  the  obtaining  of  an  act  of 
parliament  is  sometimes  a  ground  in  chancery  for  setting 
aside  the  enactments  of  it.  This  occurs  more  generally 
in  cases  of  private  acts  than  in  others.  See  the  question 
discussed  in  Mangles  v.  The  Grand  Collier  Dock  Com^ 
pany,  10  Sim.  619. 

The  London  Grazette,  in  regard  to  its  being  evidence,  is 
in  some  respects  not  unlike  acts  of  parliament  A  copy 
purporting  to  be  published  by  authority  may  be  con- 
sidered as  an  original,  and  may  be  given  in  evidence  with- 
out further  pooof :  it  proves  itself,  and  it  is  not  necessary 
to  show  where  it  was  purchased,  or  whence  it  came. 
Forsyth's  case,  Russ.  &  Ry.  C.  C.  R.  276. 

There  are  other  documents  of  a  public  nature,  some  of 
which  being  records,  or  in  the  nature  of  records,  are  not 
proved  by  production  of  the  originals,  but  by  exemplifica- 
tions, copies  and  certificates  properly  authenticated,  which 
are  always  required  as  the  direct  and  primary  evidence 
in  matters  of  title. 
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Exemplifications  are  copies  under  seal ;  but  there  are 
other  copies  not  under  seal^  such  as  copies  examined  and 
attested  by  those  who  have  compared  them  with  the 
^originals ;  or  there  may  be  copies  officially  made  out  by  the 
officer  appointed  for  that  purpose.  Exemplifications  under 
seal  may  be  either  under  the  great  seal  of  the  Court  of 
Chancery  or  under  the  seal  of  the  particular  Courts  and 
these  two  kinds  are  of  the  highest  credit ;  but  other  copies, 
being  such  as  have  been  duly  examined  by  persons  having 
access  to  the  record,  or  copies  given  out  by  the  authorized 
officer,  are  generally  regarded  as  sufficient  in  matters  of 
title. 

The  public  records  or  instruments  in  the  nature  of  re- 
cords, of  which  such  exemplifications  or  copies  may  be 
obtained,  are  letters  patent,  recoveries,  fines,  enrolments, 
and  registrations  of  deeds,  awards  and  some  other  instru- 
ments of  a  similar  description.  Judgments,  statutes,  re- 
cognizances and  other  proceedings  had  and  filed  in  courts 
of  record,  and  perhaps  decrees  in  Chancery,  to  which  may 
be  added  several  special  instruments  made  records  by  act 
of  parliament,  are  likewise  exemplified.  Letters  patent 
are  usually  proved  by  an  exemplification  of  the  enrol- 
ment of  the  letters  patent,  which  may  be  obtained  at  the 
Enrolment  Office  Chancery  Lane.  This  evidence  is  au- 
thorized by  the  3  &  4  Edw.  6,  c.  4,  and  13  Eliz.  c.  6. 
Most  of  the  other  instruments  referred  to  above  are 
proved  by  examined  or  attested  copies,  or  by  copies  or 
extracts  officially  made  out ;  and  of  others,  the  originals 
are  always  required  to  be  produced. 

The  court  rolls  of  a  manors  although  in  strictness  not 
records,  are  among  the  most  important  of  the  class  of  do- 
cuments that  are  proved  by  copies.  These  copies  of  court 
roll  may  either  be  made  out  and  signed  by  the  steward 
of  the  manor  officially,  or  they  may  be  examined  and  at- 

y2 
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tested  by  any  other  person  who  has  compared  them  with 
the  originals ;  these  latter  copies  are  commonly  called ,  in 
proceedings  in  Court,  sworn  copies. 

Copies  of  court   roll   are   allowed  as  evidence  of  a^ 
copyholder's  title  as  well  in  Court  as  out  of  Court,  Dike 
V.  Polhilly  1  Ld.  Raymond,  744,  provided  they  are  pro- 
perly stamped,  but  the  court  rolls  themselves  need  not 
be  stamped.     Doey.  Hall,  16  East,  208;  Doe  v.   Cook, 
6  Esp.  R.  221 ;  Cawthom  v.  Mee,  4  B.  &  Adol.  617.    And 
it  seems  that  the  steward's  rough  draft,  from  which  the 
rolls   are  made  out,  is  equally  good  evidence  with  the 
rolls   themselves;    making,    as   it  were,   two    kinds    of 
original  documents  evidence.     Doe  d.  Priestly  v.    C5aJ- 
lowayy  6  B.  &  C.  484 ;  Anon.  1  Ld.  Raymond,  736.    That 
the  original  court  rolls  are  themselves  good  evidence,  see 
Doe  d.  Garrod  v.  Olley,  12  Adol.  &  Ellis,  487.     And  it 
would  seem  that  if  a  vendor  not  having  any  copies  of 
court  roll  in  his  possession,  can  procure  the  production 
of  the  original  rolls  to  authenticate  his  abstract,  he  can- 
not be  required  by  a  purchaser  to  have  copies  made  out 
merely  for  the  purpose  of  their  being  handed  over  to  him. 
It  likewise  appears  to  be  the  opinion  of  the  profession, 
(as  before  stated,)  that  if  a  vendor  of  copyholds  have  no 
copies  of  court  roll  in  his  possession,  and  is  unable  to 
procure  the  production  of  the  court  rolls  themselves,  he 
may   still   refer  the   purchaser  to  where  the  court  rolls 
are  kept,  the  vendor  paying  the  expenses  of  the  journey 
and  of  the  steward's  fee  for  production.     (See  ante,  p.  6.) 
If  an  estate  be  sold  in  lots,  of  course  every  purchaser  may 
require  either  to  inspect  the  court  rolls  at  the  vendor's 
expense,   or  to  be  furnished  with  copies  of  court   roll. 
Copies    of  those  copies  are    not   sufficient  evidence    to 
satisfy  a  purchaser. 

This  practice,  as  stated  above,  in  regard  to  the  verifying 
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of  copyhold  titles,  I  believe  is  an  exception  to  the  rule  of 
practice  before  mentioned^  that  a  vendor  cannot  refer  a 
purchaser  to  the  place  where  general  or  public  documents 
relating  to  the  vendor's  title  are  deposited,  the  vendor 
paying  the  expenses  of  obtaining  an  inspection  of  them. 
But  see  what  is  said  by  Sir  Edward  Sugden  as  to  an  old 
grant,  2  S.  V.  &  P.  p.  84,  10th  edit. 

In  most  cases  the  vendor  may  be  required  to  obtain 
official  extracts  or  copies,  which,  when  obtained,  the  pur- 
chaser becomes  entitled  to  retain,  if  they  relate  solely  to 
the  property  purchased. 

The  originals  of  other  documents  relating  to  copyhold 
titles  (being  such  ancient  books  and  papers  as  are  often  in 
the  possession  of  the  steward  of  the  manor,  kept  with 
the  court  rolls,)  are  seldom  required  to  be  produced,  al- 
though they  fall  rather  under  the  description  of  private 
documents,  which  are  next  alluded  to,  than  of  the  public 
records  of  the  copyhold  Court ;  and  copies  of  documents 
of  a  private  nature  are  never  allowed  in  evidence,  unless 
in  case  of  the  loss  or  destruction  or  the  impossibility  of 
production  of  the  originals.  B.  N.  P.  247 ;  S.  C.  Comb. 
137;  1  Keb.  667,  720;  12  Mo.  24,  n.;  Comb.  338.  Thus 
an  examined  copy  of  the  books  kept  by  a  steward  relating 
to  the  manor,  showing  that  certain  parts  of  the  manor 
have  been  demised,  is  evidence,  without  producing  the 
books  themselves,  to  show  that  the  particular  lands  were 
demisable  by  custom.    Doe  v.  Cook,  5  £sp.  22. 

If  copies  of  court  roll  be  thirty-years  old  or  upwards, 
even  though  they  be  not  signed  by  the  steward,  they  may, 
it  seems,  be  read  as  evidence  in  Court.  £/y  v.  Stewart, 
2  Atk.  44.  But  some  doubt  is  thrown  upon  this  point  by 
the  case  of  Somerset  v.  France,  Fort.  43,  where  a  copy  of 
admission  to  copyholds  was  rejected  in  evidence,  although 
upwards  of  forty  years  old,  for  want  of  proof  of  the 
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steward's  signature.  However,  a  purchaser  never  requires 
any  authentication  of  the  handwriting  of  the  steward  to 
the  copies  of  court  rolL  It  has  been  stated  in  a  note 
to  a  late  edition  of  Watk.  on  Copyholds,  toL  2,  p.  38, 
that  to  support  an  ejectment  copies  of  court  roll  are  not 
evidence,  the  rolls  themselves  must  be  produced.  But 
there  seems  to  be  no  ground  for  such  a  position  from  the 
cases  cited.  Doe  d.  Garrod  v.  OUey  ;  Running  v.  Eves, 
1  Leonard,  100 ;  Doe  v.  Hellier,  3  T.  R.  162.  It  is  how- 
ever held,  that  copies  of  court  roll  are  not  evidence  of  a 
judicial  act,  such  as  the  suffering  of  a  recovery,  but  that 
they  are  evidence  of  the  copyholder's  estate.  Snow  v. 
Cutler,  1  Keb.  667 ;  but  in  common  cases  between  vendor 
and  purchaser,  no  person  would  hesitate  to  accept  of  copies 
of  court  roll  as  evidence  even  of  recoveries  having  been 
suffered,  or  as  to  any  other  acts. 

Where  the  original  and  also  the  copy  of  a  recovery  of 
lands  in  ancient  demesne  were  lost,  other  evidence  was 
allowed,  possession  having  gone  according  to  the  recovery. 
1  Vent.  257 ;  B.  N.  P.  228.  Although  presentments  are 
often  relied  upon  as  evidence,  when  made  by  the  jury  of 
a  Court  Leet,  or  Court  Baron  in  the  Lord's  Court,  they 
cannot  be  classed  among  the  primary  evidences  of  title. 
They  may  be  of  service  in  the  absence  of  all  other 
evidence  to  confirm  or  to  corroborate  other  testimony,  but 
they  must  be  taken  with  some  restrictions,  and  should 
not  in  recent  cases  be  received  as  undoubted  testimony. 

The  court  rolls  of  a  manor,  as  stated  by  the  Master  of  the 
Rolls  in  A  ttometf' General  v.  Lord  Hotham,  1  Turn.  & 
Russ.  217,  taken  by  themselves,  are  evidence  only  against 
the  tenants  of  the  manor  and  the  lord  of  the  manor. 
He  observes, "  it  is  competent  to  the  Court  Baron  to  enter 
upon  their  records  any  lands  to  be  their  common,  and  I  have 
no  means  to  dispute  it ;  their  record  is  of  itself  but  ex-parte 
evidence,  and  does  not  of  necessity  bind  third  persons." 
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Other  documents  of  a  public  nature,  usually  allowed  to 
be  proved  by  copies  or  extracts  even  by  the  Courts,  and 
which  must  be  considered  as  some  of  the  primary  evi- 
dences of  title,  are  parochial  and  other  registers  of  bap- 
tisms, marriages  and  burials,  as  likewise  the  original 
transcripts  or  duplicates  of  the  register,  transmitted  by  the 
churchwardens  of  each  parish  to  the  registrar  of  the 
diocese,  under  the  authority  of  the  Marriage  Act,  the  52 
Geo.  3,  c.  146.  See  B.  N.  P.  247  a.  This  system  is  now 
altered  by  the  acts  of  6  &  7  Will.  4,  c.  85,  and  6  &  7 
Will.  4,  c.  86,  which  will  be  referred  to  in  a  subsequent 
page.  These  certificates  of  baptism,  marriage  and  burial, 
were  formerly  authenticated  by  the  signature  of  the  mi- 
nister or  clerk  of  the  parish,  and  were  in  matters  out  of 
Court  always  considered  sufficient  evidence  without  oath ; 
but  the  Courts  uniformly  required  such  copies  or  extracts 
to  be  verified  by  oath  or  affidavit.  These  registers  were 
said  by  Lord  Mansfield,  in  £irt  v.  Barlow,  Doug.  171, 
to  be  of  the  nature  of  records.  But  if  the  rule  laid  down 
by  Lord  Holt,  in  the  case  of  Lynch  v.  Gierke,  3  Salk.  154, 
is  to  be  depended  upon,  viz.,  that  whenever  the  original 
is  of  a  public  nature,  and  would  be  evidence  if  proved, 
an  immediate  sworn  copy  thereof  will  be  evidence. 
Hoe  V.  Natharp,  1  Ld.  Raymond,  154,  it  seems  imma- 
terial as  regards  questions  of  evidence,  provided  the  docu- 
ment be  a  public  document,  whether  the  original  be  of 
record  or  not  of  record.  The  decisions  of  the  Courts  have 
not  always  been  uniform  with  respect  to  proof  by  copies ; 
the  better  opinion  seems  to  be,  that  not  only  the 
documents  we  have  mentioned  above,  but  also  most  of 
those  which  are  referred  to  hereafter  under  the  head  of 
Secondary  Evidence,  may  be  proved  by  copies  or  extracts, 
even  in  the  Courts,  in  cases  where  no  better  testimony  can 
be  obtained. 
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Where  copies  or  extracts  are  not  examined  or  sworn  to, 
but  are  made  out  officially^  care  should  be  taken  to 
ascertain  that  the  officer's  authority  extends  to  the  au- 
thentication of  copies  or  extracts ;  for  if  he  be  not  trusted 
with  this  particular  purpose,  the  evidence  of  documents  so 
authenticated  falls  to  the  ground.  Thus  a  copy  of  the 
enrolment  of  a  deed  made  out  by  the  clerk  of  the  peaces 
but  which  was  not  proved  to  have  been  examined,  is  inad- 
missible as  evidence  in  a  Court  of  Law,  Bull.  N.  P.  229 ; 
but  it  seems  to  be  different  as  to  office  copies  of  depo- 
sitions taken  in  Chancery ;  the  Court  of  Chancery,  but  not 
the  Courts  of  Law,  admiting  the  validity  of  such  copies. 
2  Phil.  £v.  65.  It  is  said  that  the  chirographer  had 
power  to  make  out  copies  of  fines,  but  that  he  had  no  au- 
thority to  copy  the  proclamations  usually  indorsed.  No 
one,  however,  thinks  of  taking  this  objection  upon  the 
investigation  of  a  title.  A  copy  of  an  entry  in  the  books 
of  commissioners  of  stamps  of  the  payment  of  legacy 
duty,  is  made  evidence  by  the  36  Geo.  3,  c.  62,  s.  27,  but 
as  no  particular  officer  is  appointed  to  make  out  such 
copies,  the  copy  to  be  admitted  as  evidence  must  be 
proved  by  a  person  who  has  himself  compared  it  with  the 
original  in  the  usual  way.  Harrison  v.  Barwell,  10  Sim. 
380. 

By  the  6  &  6  Vict.  c.  27,  s.  14,  and  by  the  6  &  6  Vict, 
c.  108,  s.  29,  (being  two  of  the  late  acts  relating  to  leases 
by  ecclesiastical  bodies,)  certain  copies  or  counterparts  of 
leases,  grants,  confirmations,  maps,  plans,  statements,  cer- 
tificates, valuations,  and  reports,  there  referred  to,  are  di- 
rected to  be  deposited  under  the  first-mentioned  act  in  the 
office  of  one  of  the  registrars  of  the  diocese,  and  under 
the  last-mentioned  act  with  the  ecclesiastical  commis- 
sioners for  England,  and  copies  of  such  documents  so  de- 
posited are  declared  to  be  evidence. 
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In  matters  out  of  Court  between  vendors  and  purchasers, 
where  greater  latitude  is  allowed  in  regard  to  the  produc- 
tion of  documents,  copies  or  extracts  made  out  by  those 
officially  entrusted  with  the  custody  of  particular  instru- 
ments, where  those  officers  may  fairly  be  regarded  as  im- 
partial persons,  are  often  accepted  by  a  purchaser  as 
sufficient.  But  it  is  not  sufficient  that  the  copies  produced 
are  authenticated  by  a  vendor  or  any  of  his  agents.  The 
purchaser  in  the  absence  of  authentication  by  any  one 
upon  whom  reliance  can  be  placed,  or  where  the  document 
is  of  great  importance,  ought  to  have  recourse  to  the  ori- 
ginal document,  and  compare  it  or  procure  it  to  be  com- 
pared with  the  extract  or  copy  furnished. 

Since  the  30th  of  June,  1837,  (see  7  Will.  4,  c.  1,)  a  more 
effective  system  has  been  adopted  for  the  registration  of 
births,  marriages,  and  deaths  under  the  two  acts  of  parlia- 
ment passed  in  the  year  preceding,  viz.,  the  6  &  7  Will.  4, 
c.  85,  intituled  ''An  Act  for  Marriages  in  England,"  and  the 
6  &  7  Will.  4,  c.  86,  intituled  "  An  Act  for  registering  Births, 
Deaths,  and  Marriages  in  England."  By  the  former  of 
these  acts,  marriages  are  required  to  be  registered  either 
by  the  registrar  appointed  pursuant  to  that  act,  or  by  the 
minister  who  shall  solemnize  the  marriage,  or  by  the  re- 
cording clerk  of  the  Society  of  Friends,  or  by  the  registrar- 
general  of  the  Jews.  By  the  latter  of  the  above  acts,  it  is 
directed  that  districts  shall  be  formed,  and  registrars  for 
those  districts,  with  a  superintendent  registrar  and  a  re- 
gistrar-general (the  latter  with  an  office  in  London),  shall 
be  appointed.  All  births,  whether  happening  in  this  king- 
dom or  at  sea,  are  directed  to  be  registered  within  six 
weeks,  or  not  in  any  case  after  six  months  (unless  the 
birth  be  at  sea) ;  and  deaths  are  to  be  notified  to  the  re- 
gistrar by  any  person  who  shall  bury  or  perform  any  ftineral 
service  of  any  dead  body  within  seven  days  after  the  cere- 
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mony.  By  the  36th  section  of  the  same  act,  every  rector, 
▼icar,  or  curate^  and  every  registrar,  registering  officer,  and 
secretary,  who  shall  hare  the  keeping  of  any  register  book 
of  births,  deaths,  or  marriages,  shall  allow  searches  to  be 
made  of  any  register  book,  and  give  a  copy  certified  under 
his  hand  of  any  entry  in  the  same,  on  payment  of  a  fee  of 
one  shilling  for  a  search  extending  over  a  period  of  not 
more  than  one  year;  and  sixpence  additional  for  every 
additional  year,  and  the  sum  of  two  shillings  and  sixpence 
for  every  single  certificate.  And  by  section  36,  every  su* 
perintendent  registrar  shall  cause  indexes  of  the  register 
books  in  his  office  to  be  made  and  kept,  and  every  person 
shall  be  entitled  to  search  the  indexes,  and  to  have  a  cer- 
tified copy  of  any  entry  on  payment  of  a  fee  of  6t.  for  every 
general  search,  and  for  every  particular  search  the  sum  of 
!«.,  and  for  every  certified  copy  the  sum  of  2f  •  6d.  And 
by  section  37,  the  registrar-general  shall  cause  indexes  of 
all  the  certified  copies  of  the  registers  to  be  made  and 
kept,  and  every  person  shall  be  entitled,  on  payment  of  the 
fees,  to  search  the  indexes  between  the  hours  of  ten  in  the 
morning  and  four  in  the  afternoon  of  every  day,  except 
Sundays,  Christmas-day,  and  Good  Friday,  and  to  have  a 
certified  copy  of  any  entry  in  the  said  certified  copy  of  the 
registers;  and  for  every  general  search  of  the  said  indexes 
there  shall  be  paid  20^.,  and  for  every  particular  search 
Is.,  and  for  every  certified  copy  2«.  6d.,  and  no  more.  And 
by  section  38,  it  is  provided  that  all  certified  copies  of 
entries  shall  be  duly  sealed  or  stamped,  and  all  certified 
copies  of  entries  purporting  to  be  sealed  or  stamped  with 
the  seal  of  the  said  register  office  shall  be  received  as  evi- 
dence, without  any  further  or  other  proof  of  such  entry, 
and  no  certified  copy  purporting  to  be  given  in  the  said 
office  shall  be  of  any  force  or  effect,  which  is  not  sealed  or 
stamped  as  aforesaid. 
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By  another  late  act  of  parliament^  3  &  4  Vict.  c.  92, 
ptituled  *^  An  Act  for  enabling  Courts  of  Justice  to  admit 
Non-parochial  Registers  as  Evidence  of  Births  or  Bap* 
tisms.  Deaths  or  Burials,  and  Marriages/'  a  considerable 
alteration  has  been  made  in  the  law  on  this  head.  The 
act,  after  reciting  that  certain  commissioners  had  been  ap- 
pointed for  inquiring  into  the  state,  custody  and  authenticity 
of  registers  or  records  of  births  or  baptisms,  death,  burials, 
and  marriages,  other  than  parochial  registers  and  copies 
deposited  with  the  diocesan  registrars,  and  that  there  were 
then  about  7000  registers  in  the  custody  of  the  said  com- 
missioners, enacts,  that  the  registrar-general  of  births, 
deaths,  and  marriages  in  England,  shall  receive  and  de- 
posit in  the  general  register  office  all  the  registers  and 
records  of  births,  baptisms,  deaths,  burials,  and  marriages 
in  the  custody  of  the  commissioners,  and  which  by  their 
report  they  recommended  to  be  kept  in  some  secure  place 
of  deposit,  and  also  the  several  registers  and  records  men- 
tioned in  certain  schedules  annexed  to  the  report  of  the 
commissioners,  and  also  such  other  registers  as  are  therein 
directed  to  be  deposited  with  him. 

And  by  section  5,  the  registrar-general  shall  cause  lists 
to  be  made  of  all  the  registers  and  records  placed  in  his 
custody ;  and  every  pgrson  shall  be  entitled,  on  payment 
of  the  fees  therein  mentioned,  to  search  the  said  lists,  and 
any  register  or  record  therein  mentioned,  between  the 
hours  of  ten  in  the  morning  and  four  in  the  afternoon  of 
every  day,  except  Sundays,  and  Christmas-day  and  Good 
Friday ;  but  subject  to  such  regulations  as  may  be  made 
from  time  to  time  by  the  registrar-general,  with  the  appro- 
bation of  one  of  her  Majesty's  principal  secretaries  of 
state,  and  to  have  a  certified  extract  of  any  entry  in  the 
said  registers  or  records,  and  for  every  such  search  shall  be 
paid  the  sum  of  U.,  and  for  such  certified  extract  the  sum 
of  2$,  6d,,  and  no  more. 
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And  by  section  6,  it  is  enacted,  that  all  registers  and 
records  deposited  in  the  general  register  office,  except  the 
registers  and  records  of  baptisms  and  marriages  at  the 
Fleet  and  King's  Bench  Prisons,  at  May  Fair,  at  the  Mint 
in  Southwark,  and  elsewhere,  which  were  deposited  in  the 
registry  of  the  Bishop  of  London  in  the  year  1821,  as 
thereinafter  mentioned,  are  to  be  deemed  to  be  in  legal 
custody,  and  to  be  receivable  in  evidence  in  all  courts  of 
justice,  subject  to  the  provisions  thereinafter  contained; 
and  the  registrar-genera]  shall  produce,  or  cause  to  be 
produced,  any  such  register  or  record  on  subpcena  or  order 
of  any  competent  court  or  tribunal,  and  on  payment  of  a 
reasonable  sum. 

And  by  section  9,  the  registrar-general  shall  certify  all 
extracts  which  may  be  granted  by  him  from  the  registers 
or  records,  and  by  causing  them  to  be  sealed  or  stamped 
with  the  seal  of  the  office,  which  shall  be  received  in  evi- 
dence in  all  civil  cases,  instead  of  the  production  of  the 
originals. 

And  by  sections  11  and  12,  it  is  declared  that  certified 
extracts  may  be  used  in  evidence  in  Courts  of  Law  and 
sessions,  and  also  in  Courts  of  Equity,  and  on  examination 
of  witnesses,  or  at  the  hearing  of  causes,  upon  notice  being 
given  as  therein  is  mentioned. 

And  by  section  20,  the  several  registers  and  records  of 
baptisms  and  marriages  performed  at  the  Fleet  and  King's 
Bench  Prisons,  at  May  Fair,  and  at  the  Mint  in  South- 
wafk,  and  elsewhere,  which  were  deposited  in  the  registry 
of  the  Bishop  of  London  in  the  year  1821 ,  by  the  authority 
of  one  of  the  principal  secretaries  of  state  shall  be  trans- 
ferred from  the  said  registry  to  the  custody  of  the  regis- 
trar-general, who  is  directed  to  receive  the  same  for  safe 
custody.  Provided  that  none  of  the  provisions  therein- 
before contained  respecting  the  registers  and  records  made 
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receivable  in  evidence  shall  extend  to  the  registers  and 
records  so  deposited  in  the  registry  of  the  Bishop  of  Lon- 
don in  the  year  1821  as  aforesaid. 

The  office  where  these  registers  and  records  are  depo- 
sitedy  as  well  as  the  general  register  office  established  by 
the  act  of  6  &  6  Will.  4,  c.  86,  is  in  Somerset  Place, 
Strand. 


(    334    ) 


CHAPTER  XV. 


OBSERVATIONS  ON  PARTICULAB  PUBUC  RBC0R08  AND 
OTHER  PUBLIC  DOCUMENTS  CONSTITUTING  SOME  OF 
THE  PRIMARY  EVIDENCES  OF  TITLES. 


Some  of  the  other  public  documents  to  which  reference  is 
occasionally  made  upon  abstracts  of  title,  and  which  must 
be  considered  among  the  primary  evidences,  may  be  here 
mentioned,  although  it  would  be  impossible  to  enumerate 
all  instruments  or  records  of  this  description. 

Of  these  documents  one  of  the  oldest  is  Doomsday 
Book,  compiled  under  public  authority  in  the  time  of 
William  the  Conqueror.  This  work  consists  of  two 
volumes,  and  contains  an  account  of  a  general  survey  of 
England,  with  the  exception  of  the  four  northern  counties. 
It  is  an  elaborate  work,  and  in  great  repute  for  its  accuracy. 
It  gives  a  statement  of  the  di£Perent  divisions  of  the  king- 
dom, the  tenure  of  the  lands,  and  the  owners'  names  in 
particular  districts.  It  is  the  book  always  referred  to,  to 
decide  whether  lands  are  or  are  not  of  the  tenure  of  ancient 
demesne,  it  having  been  one  of  the  objects  of  the  survey 
to  ascertain  this  point.  Doomsday  Book  has,  together 
with  many  other  records  of  the  kingdom,  been  lately  re- 
printed by  order  of  parliament,  and  cojpies  may  be  seen  in 
many  of  the  pubUc  libraries  throughout  the  countiy. 

Another  ancient  survey  which  ascertains  the  extent  of 
the  King's  Courts  was  until  lately  deposited  in  the  Ex- 
chequer. The  Valor  Bejieficiorum,  or  Pope  Nicholas's 
Taxation,  is  another  document  of  great  antiquity.    By  this 
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account  or  valuation  is  ascertained  the  rate  at  which  dif- 
ferent livings  were  estimated  during  the  thirteenth  century. 
This  survey  was  likewise  kept  in  the  office  of  the  king^s 
remembrancer  in  the  Exchequer. 

JEJcclesiasHccU  starveys,  which  are  still  also  preserved,  were 
made  in  the  twenty-sixth  year  of  the  reign  of  Henry  VIII. 
for  the  purpose  of  ascertaining  the  value  of  the  first  fruits 
and  tenths  of  different  livings  throughout  England.  There 
are  also  surveys  of  the  religious  houses  made  previous  to 
the  dissolution  of  monasteries,  and  all  these  books  are 
admissible  as  evidence  even  in  Courts  of  Law.  In  the 
time  of  the  Commonwealth,  the  church  and  crown  lands 
were  the  subject  of  surveys  taken  under  the  authority  of 
government.  These  having  been  destroyed  by  fire  at  the 
time  of  the  fire  of  London,  cojnes  if  preserved  in  an 
unsuspected  manner  are  admitted  as  evidence  of  their 
contents. 

The  survey  called  the  Inquisitiones  Nonarum  was  made 
in  the  time  of  Edward  III.  The  conmiissioners  were  re- 
quired to  buy  the  ninth  of  all  com,  wool,  and  lambs,  in 
every  parish;  and  for  the  purpose  of  fixing  the  value  of 
these  articles  they  were  directed  to  take  inquisitions  upon 
the  oath  of  the  parishioners  in  each  parish. 

With  the  other  records  above  alluded  to  as  having  been 
printed  by  oider  of  parUament,  were  printed  the  joumaU 
of  the  Houses  of  Lords  and  Commons. 

Chrantsfrom  the  croum,  which  are  necessary  to  be  pro- 
duced where  tithes  are  the  property  of  a  lay  impropriator, 
to  show  that  upon  the  dissolution  of  monasteries  the  rec- 
tory or  tithes  were  granted  out  to  those  under  whom  the 
impropriator  claims,  are  to  be  found  deposited  with  all 
other  crown  grants,  firom  the  year  1483  to  the  present  time, 
in  the  Rolb  Chapel,  Chancery  Lane.    An  attested  copy, 
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or  extract  from  the  original,  is  the  usual  mode  of  showing, 
the  purport  of  grants  of  this  nature  (a). 

The  fact  of  lands  having  belonged  to  one  of  the  dis- 
solved monasteries  (being  one  of  the  chief  grounds  of  ex- 
emption of  lands  from  tithes)  is  proved  by  the  survey  of 
the  religious  houses  above  mentioned  to  have  been  made, 
or  by  some  of  the  public  documents,  which  might  formerly 
be  seen  either  in  the  Augmentation  Office,  or  the  Chapter 
House  at  Westminster,  but  which  are  now  removed  to  the 
new  record  office,  near  Carlton  Terrace.  It  ought  in 
strictness  to  be  shown  that,  when  the  lands  in  question 
were  in  the  possession  of  the  religious  house,  they  were 
exempt  from  tithes ;  but  this  will  be  presumed  by  showing 
the  unity  of  possession  of  the  land  and  the  tithes,  unless 
the  contrary  can  be  proved.  The  accounts  of  the  ministers 
of  the  government  may  also  be  inspected  at  the  new  re- 
cord office  above  mentioned ;  these  are  referred  to  in  order 
to  show  that  the  crown  was  in  the  receipt  of  the  rents  or 
proceeds  of  the  particular  lands  formerly  belonging  to  a 
monastery,  which  has  been  dissolved.  The  Pope's  bull 
of  exemption  is  also  sometimes  evidence  of  the  lands 
being  exempt  from  tithes,  and  an  exemplification  of  such 
bull  under  the  bishop's  seal  may  be  produced.  Hardres, 
116;  Lord  Clanricard's  case.  Palm.  37;  2  Ph.  Evid.  119; 
Cope  V.  Bedfordj  Palm.  427.  A  licence  from  the  Pope 
has  also  been  allowed  as  evidence  to  show  that  an  impro- 
priation existed,  the  Pope  being  formerly  the  supreme 
head  of  the  church.  The  ancient  books  in  the  herald's 
office,  and  their  visitation  books  (copies  of  which  are  now 
to  be  found  in  the  British  Museum)  have  always  been  ad- 
mitted as  evidences  of  pedigree.  These  visitations  were 
made  under  commissions  issued  from  time  to  time  to  take 

(a)  The  charge  for  a  search  at  this  office  is  li.,  and  for  the  inspection  of  each 
document  also  It. 
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accounts  of  the  arms,  crests,  descents,  pedigrees,  and  mar* 
riages  of  the  families  of  the  nobility  and  gentry  within  the 
different  counties,  and  continued  from  about  the  twenty- 
first  year  of  Hen.  VIII.  until  the  second  of  Jas.  II.;  and 
they  afford  great  facilities  for  tracing  a  pedigree  during  that 
period,  insomuch  that  Lord  Mansfield  stated,  in  Birt  v. 
Bar  law f  Doug.  174,  that,  since  these  inquisitions  have 
been  disused,  the  proof  of  pedigrees  has  become  so  diffi- 
cult, that  it  is  easier  to  establish  a  pedigree  for  500  years 
back  prior  to  the  time  of  Charles  IL,  than  for  100  years 
since  his  reign* 

Many  of  the  above  public  records  having  been  scattered 
abroad  in  different  offices,  the  legislature  by  an  act  of  1  & 
2  Vict.  c.  94,  declared  that  certain  of  them  should  be  put 
into  the  custody  or  under  the  charge  of  the  Master  of  the 
Rolls,  and  of  a  deputy  keeper  under  him.  The  act  directs 
that  a  record  office  shall  be  established,  and  a  building 
provided  suitable  for  the  custody  of  the  records ;  and  ac- 
cordingly the  new  record  office,  at  the  east  end  of  Carlton 
Terrace,  has  been  appropriated  to  this  use.  By  the  act, 
office  copies  of  the  records  deposited  are  to  be  made  out 
and  authenticated  by  the  deputy  keeper,  or  one  of  the 
assistant  record  keepers;  and  such  copies,  sealed  or 
stamped  as  therein  is  directed,  are  declared  to  be  evi- 
dence. The  records  alluded  to,  or  comprised  within  the 
directions  of  the  act,  are  such  as  were  at  the  time  of  the 
passing  of  the  act  (August,  1838),  or  then  ought  to  have 
been  deposited — in  the  Tower  of  London,  the  Chapter 
House  of  Westminster,  the  Rolls  Chapel,  the  Petty  Bag 
Office,  offices  in  the  custody  of  the  Queen's  Remembrancer 
of  the  Exchequer,  of  any  other  officer  of  the  Exchequer, 
Augmentation  Office,  First  Fruits  and  Tenths  Office,  and 
the  office  of  the  land  revenues  and  enrolments,  and  of  the 
late  auditor  of  the  land  revenues  of  England  and  Wales  j 
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also  the  records  lately  deposited  in  the  office  of  the  Pells  of 
the  Exchequer,  and  then  in  the  custody  of  her  Majesty's 
Comptroller  of  the  Exchequer,  and  the  records  belonging  to 
the  Court  of  Chancery,  Exchequer,  and  Admiralty,  Queen's 
Bench,  Common  Pleas,  and  Marshalsea ;  and  also  all  the 
records  of  the  abolished  Courts  of  the  Principality  of 
Wales,  and  Palatinates  of  Chester  and  Durham,  and  of 
the  Isle  of  Ely ;  but  the  records  of  the  superior  Courts  of 
Common  Law  and  of  the  Court  of  Admiralty  are  not  to  be 
removed,  unless  or  until  the  same  are  twenty  years  old ; 
and  there  are  some  particular  rules  as  to  the  removal  of 
records  from  the  Court  of  Exchequer,  and  of  certain  re- 
cords connected  with  the  Treasury  Department;  and  every 
warrant  for  the  removal  of  records  is  to  be  signed  by  the 
Master  of  the  Rolls,  and  countersigned  by  the  Lord  Chan* 
cellor. 

There  is  also  a  great  variety  of  other  public  books, 
copies  or  extracts  from  which,  duly  attested  or  certified  by 
the  proper  officer,  are  admitted  as  evidence,  and  may  per* 
haps  be  called  primary  evidence  in  conveyancing  matters, 
although  the  Courts  have  required  the  production  of  the 
originals.  The  register  of  the  Navy  Office,  with  the  proof 
of  the  method  there  adopted,  viz.  to  return  all  persons 
dead  with  the  mark  Dd.,  is  sufficient  evidence  of  a  death. 
Ex.  d.  Whitcomb,  E.  6  An.  C.  B.  cited  B.  N.  P.  249.  The 
rate  books  of  a  parish,  or  entries  in  them,  acording  to  the 
17  Geo.  2,  c.  38,  s.  14,  are  made  evidence;  as  likewise 
books  kept  in  pursuance  of  the  42  Geo.  3,  c.  46,  for  en<^ 
tering  parish  indentures;  and  according  to  the  principle 
before  laid  down,  an  entry  in  the  vestry  book  signed  by 
the  churchwardens  of  the  repair  of  a  pew  was  held  to  be 
evidence  in  an  action  as  to  the  ownership  of  that  particular 
pew.  Price  v.  Littlewoody  3  Camp.  288.  In  that  case, 
the  plaintiff  seeking  the  right  to  a  particular  peW|  having 
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shown  that,  during  the  period  of  100  years,  the  owners 
of  that  messuage  had  always  occupied  that  pew,  the  jury 
returned  a  verdict  in  his  favour. 

A  certificate  taken  from  a  parish  chest,  being  thirty 
years  old  or  upwards,  was  allowed  by  the  Court  of  King's 
Bench  to  be  evidence  of  the  settlement  of  a  pauper  in 
another  parish,  without  proof  as  to  its  authenticity  or  origin. 
The  King  v.  RyUm,  5  T.  R.  269.  So  the  books  of  a  ste- 
ward of  a  manor  thirty  years  old,  coming  from  the  proper 
custody,  were  held  to  be  good  evidence,  without  proof  of 
the  steward's  handwriting.  WynM  v.  ISfrwhitt^  4  B.  & 
Aid.  376.  In  the  case  of  The  King  v.  Lord  George  Gor- 
don^ Doug.  593,  sworn  copies  of  certain  entries  in  the 
journals  of  the  House  of  Commons  were  allowed  to  be 
evidence.  So  with  respect  to  the  journals  of  the  House  of 
Lords.  Neither  of  these  journals  are  records.  Copies  of 
entries  in  the  council  books  of  the  secretaries  of  state  are 
also  evidence.  Eyre  v.  Palsgrave^  2  Camp.  606.  like- 
wise copies  of  entries  in  the  bank  books.  Marsh  v.  Coll-- 
netty  2  Esp.  N.  P.  C.  666 ;  Breton  v.  Cope,  Peake's  N.  P. 
43 ;  Avriol  v.  Smith,  18  Yes.  198, 204.  And  it  seems  also 
that  copies  or  extracts  from  the  books  of  the  East  India 
Company  may  be  read  in  evidence.  Note  to  the  case  of 
The  King  v.  Lord  George  Gordon,  Doug.  693.  Copies  or 
extracts  from  the  books  of  assessments  held  by  the  com- 
missioners for  the  redemption  of  the  land  tax,  Hex  v. 
ComwnsHoners  of  Land  Tax,  2  T.  R.  234,  also  from  the 
books  of  the  commissioners  of  excise,  Carth.  346,  are  al- 
lowable in  evidence.  So  also  copies  or  extracts  from  books 
of  a  clerk  of  the  peace  of  deputations  granted  by  the  lord 
of  a  manor,  in  support  of  his  authority  so  to  act.  Hunt  v. 
Andrews,  3  B.  &  A.  341 ;  and  see  1  Phil,  on  Evidence, 
116.  A  book  in  the  chapter  house  of  a  dean  and  chapter, 
purporting  to  contain  copies  of  leases,  may  be  proved  by 
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a  copy  as  being  a  public  document.  Certificates  of  con- 
viction in  cases  of  criminal  indictments  are  in  several  in- 
stances made  evidence  by  the  express  provisions  of  the 
legislature.     The  King  v.  Mawbeyj  6  T.  R.  630. 

It  should  seem  that  a  copy  of  an  entry  in  the  probate 
act  book  of  the  Office  of  Faculties  ought  to  be  allowed  in 
evidence,  being  a  document  of  a  public  nature ;  but  it  is 
stated  in  Lord  Raym.  746,  to  have  been  disallowed  by  the 
Court.  See  B.  N.  P.  247.  A  certificate  fipom  justices  at 
sessions  has  in  some  cases  been  allowed,  and  a  certificate 
of  the  discharge  of  an  insolvent  under  the  old  Insolvent 
Debtors'  Act  has  been  held  to  be  evidence.  In  one  old 
case,  the  certificate  of  a  minister  at  Utrecht  of  a  mar- 
riage, as  to  a  marriage  there,  and  subsequent  cohabita- 
tion, was  admitted  to  be  evidence;  but  that,  it  seems, 
would  not  now  be  allowed.  AUop  v.  Bowtell,  Cro.  Jac* 
541.  This  question  is  commented  upon  by  Lord  Chief 
Justice  Willes  in  the  case  of  Omichund  v.  Barker^  Willes' 
R.  549. 

It  must  be  remembered  that  the  documents  to  which  we 
have  referred,  as  being  proved  by  copies  or  extracts,  should 
be  of  a  public  nature,  or  authorized  by  some  act  of  par* 
liament,  or  by  some  recognized  public  authority,  unless 
loss  of  the  originals  be  shown.  Thus  a  book  of  Fleet 
marriages  was  never  commonly  allowed  to  be  evidence  of 
a  marriage,  because  such  books  were  not  compiled  under 
public  authority,  and  consequentiy  no  copy  or  extract  firom 
them  could  be  received  as  to  a  marriage;  but  in  some 
cases  these  books  might  be  evidence  of  facts,  as  declara- 
tions made  by  the  parties  themselves.  Read  v.  Passer, 
Pea.  N.  P.  C,  231 ;  S.  C.  1  Esp.  213;  Lloyd  v.  Passing- 
/mm,  16  Ves.  59;  S.  C.  Coo.  C.  C.  152.  Neither  was  a 
copy  of  a  register  of  baptisms  kept  in  the  island  of  Guern- 
sey, JJuet  V,  J^e  Mesurier,  1  Cox,  Ca.  275,  nor  is  a  copy 
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of  the  register  of  a  foreign  chapel,  evidence.  Leader  v. 
Barry,  1  Esp.  N.  P.  C.  363.  So  also  copies  of  the  regis- 
ter of  births  of  dissenters  kept  at  Dr.  Williams'  Library, 
Red  Cross  Street,  London,  were  not  as  such,  prior  to  the 
act  of  3  &  4  Vict.  c.  92,  allowed  to  be  given  in  evidence, 
JEx  parte  TayloT,  1  J.  &  Walk.  483;  nor  the  public  re- 
gister of  births  or  burials  of  Friends  or  Quakers,  formerly 
kept  by  the  members  of  that  body  at  Devonshire  House 
Chapel,  London.  In  the  case  of  Downes  v.  Mooreman, 
2  Gw.  659,  the  copy  of  an  original  document,  kept  in  the 
Bodleian  Library  at  Oxford,  was  allowed  to  be  given  in 
evidence  under  the  particular  circumstances  of  the  case, 
the  original  not  being  allowed  to  be  removed  from  the 
library.  This  case,  however,  is  rather  an  exception  to 
the  general  rule.  There  are  also  some  other  few  excep- 
tions to  the  rule  not  allowing  copies  of  private  documents 
to  be  received  in  evidence.  Thus  some  documents  are  of 
such  a  nature  that  it  is  impossible,  or  almost  impossible, 
to  produce  the  originals.  Tombstones,  monumental  in- 
scriptions, and  other  writings  on  buildings  or  stones,  may 
be  proved  even  in  the  Courts  by  copies,  because  the  pro- 
duction of  the  originals  would  be  impracticable.  13  Ves. 
144;  Shaw  v.  Picktltaliy  1  Dan.  92.  A  public  history 
may  be  evidence.  But  Camden's  Britannia  has  been  re- 
fused in  proof  of  a  particular  custom.  A  modern  peerage 
can  never  be  admitted  in  evidence,  although  a  veiy  ancient 
one  might  be,  as  secondary  evidence  where  all  other  evi- 
dence had  failed. 

An  examined  copy  of  the  enrolment  of  the  memorial  of 
an  annuity  is  evidence  of  the  contents  of  the  original  me- 
morial. Lord  EUenborough  says,  "  A  copy  examined  by 
the  roll  is  prima  facie  sufficient.  The  act  of  parliament 
requires  the  memorial  carried  in  to  be  enrolled  correctly ; 
aad  I  must  presume  that  those  concerned  do  their  duty 
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under  the  act.  The  enrohnent  is  a  sort  of  statutable  re- 
cordy  and  an  examined  copy  of  it  is  admissible.  The  de- 
fendanty  if  he  pleases,  may  prove  that  he  carried  in  an- 
other and  a  perfect  memorial,  which  has  been  miscopied/' 
BaUUe  v.  ChandlesSf  3  Camp.  20. 

Mr.  Phillips,  in  his  work  on  Evidence,  says,  vol.  i.  p. 
246,  the  rule  concerning  copies  of  enrolments  appears  to 
be,  that  an  examined  copy  of  the  enrolment  of  a  bargain 
and  sale  of  freehold  lands,  pursuant  to  the  statute  of  27 
Hen.  8,  c.  16,  is  as  good  evidence  as  an  examined  copy  of 
the  original  itself;  and  where  the  original  is  wanting,  as 
where  it  has  been  lost  or  destroyed,  or  where  di£ferent 
parcels  of  land  are  comprised  in  the  same  indenture,  and 
afterwards  devised  to  different  persons,  (see  preamble  of 
section  3,  10  &  11  Ann.  c.  18),  a  copy  of  the  enrolment, 
signed  by  the  proper  officer  whe  has  the  custody  of  the 
enrolment,  and  proved  by  oath  to  be  a  true  copy,  will  have 
the  same  force  and  effect  as  the  original  itself  would  have 
if  produced.  Stat.  10  Ann.  c.  18,  s.  3 ;  see  14  East,  231 ; 
1  Sch.  k  Lef.  207.  But  a  copy  of  the  enrolment  of  a  bar- 
gain and  sale  of  a  chattel  interest,  or  of  any  other  deed 
enrolled  for  safe  custody,  is  not  admissible  in  evidence, 
except  as  against  the  party  acknowledging  the  deed,  or 
persons  claiming  under  him;  and  against  such  parties, 
and  against  all  claiming  under  them,  an  examined  copy  of 
the  enrolment  of  any  deed  is  admissible,  and  equivalent  to 
an  examined  copy  of  the  original  deed.  The  enrolment  of 
a  bargain  and  sale  under  this  statute,  as  we  have  before 
stated,  is  a  record.    3  Price,  496,  511. 

There  are  some  documents,  which,  although  not  entirely 
of  a  private  nature,  yet  are  regarded  by  the  Courts  when 
given  in  evidence  as  if  they  were  strictly  private  and  the 
production  of  the  originals  is  required.  But  since  the  sanc- 
tion given  by  the  late  Abolition  of  Oaths' Act  to  declarations 
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or  statements  made  under  that  act,  copies  or  extracts  duly 
verified  would  in  many  cases  out  of  Court  be  admitted  as 
evidence.  Of  this  description  are  the  terriers  of  a  parish, 
from  which  much  important  evidence  in  respect  of  tithes 
is  derived.  These^  however,  to  be  evidence  must  (as  has 
before  been  observed)  come  from  a  repository  not  open  to 
suspicion.  Atkyns  v.  Hatton,  2  Anst.  386 ;  and  Miller  v. 
Fcrster,  in  note  to  the  above  case.  Terriers  are  returns 
made  from  time  to  time  to  inquiries  instituted  by  order  of 
the  canons  of  the  church  into  the  temporal  rights  of  the 
clergyman  in  every  parish,  and  they  are  usually  signed  by 
the  minister,  by  the  churchwardens,  and  by  some  substantial 
inhabitants  of  the  parish.  Ulingtoorth  v.  Leighj  4  Gwill. 
1615;  Potts  V.  Duranty  3  Anst.  796.  But  it  is  not  ne* 
cessary  that  the  minister  should  have  signed  them;  much 
of  their  weight,  however,  depends  upon  the  parties  who 
have  signed  them,  and  the  place  in  which  they  have  been 
deposited  or  kept.  They  ought  regularly  to  be  returned 
into  and  kept  in  the  bishop's  register  office,  or  the  registry 
of  the  archdeacon  of  the  diocese,  or,  if  kept  in  the  church 
chest,  that  will  be  sufficient.  Armstrong  v.  Hewitt,  4 
Price,  218.  When  not  found  in  some  such  regular  repo- 
sitory, they  cannot  be  received  as  evidence,  unless  the 
custody  of  them  can  be  well  explained  and  accounted  for ; 
for  this  reason,  namely,  the  custody  being  open  to  suspi- 
cion, documents  have  frequently  been  rejected  in  evidence 
which  might  otherwise  have  been  received.  Thus  a  MS. 
in  the  Bodleian  Library  at  Oxford  was  rejected,  the  cus- 
tody not  being  the  proper  one.  Likewise  an  old  grant  to  a 
priory,  brought  from  the  Cottonian  MSS.  in  the  British 
Museum,  could  not  be  received,  the  possession  of  the  grant 
not  being  connected  with  any  persons  owners  of  the  estate. 
3  Taunt.  91 ;  1  H.  Black.  214,  note.  So  the  books  of  a 
corporation,  which  are  under  the  control  of  the  corporation^ 
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ought  not  to  be  allowed  as  evidence  to  establish  their  own 
rights,  although  they  may  be  evidence  in  matters  in  which 
the  corporation  are  not  directly  interested.  Attomey^Gt^ 
neral  v.  Corporation  of  Warteickf  4  Russ.  222 ;  1  Str.  93 ; 

1  Str.  401 ;  Marriage  v.  Lawrence,  3  B.  &  A.  142.  Neither 
could  an  ancient  manuscript  be  received  in  evidence,  which 
was  found  in  the  Herald's  Office,  purporting  to  enumerate 
the  possessions  of  a  monastery,  and  giving  an  account  of 
tithes,  which  were  the  subject  of  dbpute ;  Lygon  v.  Strutt, 

2  Anst.  601 ;  nor  terriers  which  have  been  found  in  the 
charter  chest  of  a  college,  or  in  the  registry  of  a  dean  and 
chapter,  these  not  being  the  proper  repositories.  But  pri- 
vate letters,  purporting  to  have  been  sent  thirty  years 
before,  being  produced  from  an  unsuspicious  and  proper 
custody,  have  been  admitted  as  evidence,  without  other 
proof,  to  show  the  connections  or  state  of  a  particular  &- 
mily.    See  Doe  d.  Thomas  v.  Beynon^  12  AdoL  &  E.  431. 


(    346    ) 


CHAPTER  XVL 

ON  SECONDARY  EVIDENCE. 


What  we  have  hitherto  said  may  be  considered  as  tending 
to  show  what  documents  are  to  be  regarded  as  direct  or 
primary  evidences  of  title  required  to  substantiate  an  ab- 
stract. In  conveyancing  matters,  and  in  regard  to  titles, 
it  is  difficult  to  describe,  or  at  lease  to  define,  what  is  called 
secondary  evidence — a  term  which  is  better  understood  in 
reference  to  the  practice  of  the  Courts,  where  the  prevail- 
ing characteristics  of  evidence  are  more  closely  attended 
to,  and  where  the  rule  of  not  admitting  one  description  of 
evidence  when  a  better  description  can  be  obtained,  is 
more  strictly  enforced. 

It  would  be  well  however  if  conveyancers,  and  in  par- 
ticular those  solicitors  who  are  their  own  conveyancers, 
would  agree  upon  or  prescribe  for  themselves  some  rules 
of  practice  as  to  evidence,  which  might  be  better  defined 
and  understood  than  they  are  at  present,  and  likewise  en- 
deavour to  enforce  them  generally  when  founded  upon 
sound  principles. 

In  many  cases  out  of  Court  evidence  is  offered  which 
cannot  be  relied  upon,  and  is  accepted  only  as  a  last  re- 
source, and  very  frequently  the  character  of  the  profes- 
sional man  engaged,  is  relied  upon  quite  as  much  as  the 
evidence  adduced. 

Cases  in  which  loss,  cancellation,  destruction,  or  muti- 
lation of  original  documents  has  taken  place,  always  jus- 
tify the  resort  to  what  is  called  secondary  evidence^  and 
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provided  the  original  document  has  been  properly  stamped 
and  perfected,  or  there  is  no  reason  to  doubt  such  facts, 
there  is  no  difficulty  in  admitting  such  evidence.  But 
where  there  is  no  direct  evidence  of  loss  or  destruction  of 
the  original,  what  preliminary  proof  is  requisite  before  such 
secohdary  evidence  can  be  allowed  must  depend  on  the 
circumstances  of  each  case.  Gully  v.  Bishop  of  Exeter^ 
4  Bing.  298.  The  rules  which  have  been  laid  down  in 
the  practice  of  the  Courts,  and  which  seem  to  be  suffi- 
ciently reasonable,  are  that  in  case  of  alleged  loss,  a  dili- 
gent search  and  inquiry  should  appear  to  hare  been  made 
for  the  instrument,  and  that  in  the  most  probable  quarters. 
2  Phil.  Ev.  230  (9th  edit.) ;  Brewster  v.  SeweU^  3  B.  &  Aid. 
296.  ^^  It  is  very  difficult,'^  said  Mr.  Justice  Best,  in  the 
case  of  Brewster  v.  Sewell,  cited  above,  ''to  lay  down 
any  general  rule  as  to  the  degree  of  diligence  necessary  to 
be  used  in  searching  for  an  original  document,  to  entitle 
the  party  to  adduce  secondary  evidence  of  its  contents ; 
that  must  depend  in  a  great  measure  upon  the  circum- 
stances of  each  particular  case.  If  a  paper  be  of  con- 
siderable value,  or  if  there  be  reason  to  suspect  that  the 
party  not  producing  it  has  a  strong  interest  to  withhold 
it,  a  very  strict  examination  would  probably  be  required; 
but  if  a  paper  be  utterly  useless,  and  the  party  could  not 
have  any  interest  in  keeping  it  back,  a  much  less  strict 
search  would  be  necessary  to  let  in  secondary  or  parol 
evidence  of  its  contents."  A  lost  instrument  will,  in  the 
absence  of  all  proof  to  the  contrary,  be  presumed  to  have 
been  rightly  stamped.  In  the  case  of  Rippiner  v.  Wright, 
2  B.  &  Aid.  478,  it  appeared  that  an  agreement  had  been 
written  upon  unstamped  paper,  and  that  the  plaintiff  after- 
wards snatched  it  from  the  hands  of  defendant's  attorney 
and  destroyed  it.  Parol  evidence  was  attempted  to  be 
given  of  the  contents  of  the  agreement,  but  was  rejected 
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by  the  Court,  and  on  this  point  the  opinion  of  the  Court 
was  subsequently  taken.  Per  Curiam.  ''The  evidence 
was  properly  rejected.  It  is  the  duty  of  parties  to  an 
agreement  to  take  oare  that  when  it  is  executed  it  is  pro- 
perly stamped,  and  it  is  one  of  the  risks  attendant  upon 
an  omission  to  do  this,  that  if  any  accident  happens  to  the 
agreement  before  the  stamp  is  affixed,  there  is  no  remedy 
upon  it  whatsoever." 

The  general  rule  is,  that  prima  facie  a  title  is  rendered 
unmarketable  by  the  loss  of  any  important  deed,  and 
therefore  of  course  no  prudent  purchaser  should  be  con- 
tent to  receive  secondary  evidence  of  any  instrument  ex- 
cept in  cases  of  absolute  necessity,  and  where  primary 
evidence  is  unattainable.  With  respect  to  some  deeds, 
the  peculiar  nature  of  them  and  the  transactions  of  which 
they  form  the  basis,  are  such,  that  it  is  highly  dangerous 
to  admit  secondary  evidence  at  all ;  it  may  often  tend  to 
deceive  a  purchaser.  Thus  in  the  case  of  a  mortgage  said 
to  be  subsisting,  no  purchaser  can  rely  upon  an  attested 
copy  of  such  an  instrument^  because  the  most  frequent 
plan  of  paying  off  a  mortgage  is  by  indorsing  a  receipt  on 
the  back  of  the  deed,  or  sometimes  by  cancellation  of  the 
original.  So  with  respect  to  leases,  there  may  have  been 
various  assignments  of  the  property  indorsed  on  the  ori- 
ginal lease,  and  various  other  statements  as  to  different 
transactions,  which  will  affect  the  purchaser  with  notice, 
or  change  the  right  to  the  property,  which  ought  of  course 
to  induce  great  caution,  before  a  purchaser  can  rely  upon 
copies  or  other  secondary  evidence. 

The  most  common  secondary  evidence  which  we  meet 
with  in  conveyancing  consists  of  stamped  copies,  made  for 
the  express  purpose  of  provmg  the  contents  of  original  in- 
struments, having  been  compared  with  them,  and  attested 
as  correct.    The  utility  of  such  copies  is  evident,  particu- 
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larly  where  lands  once  united  are  divided  into  small  por- 
tionS|  to  each  of  which  some  evidence  of  the  prior  title  is 
essential ;  but  these  copies  are  not  to  be  relied  on,  as  con- 
clusive evidence  of  title,  unless  the  loss  or  destruction  of 
the  original  be  proved.  Every  purchaser  requires  in  ad- 
dition to  these  copies  the  production  of  the  originals  at 
the  time  of  purchasing,  and  a  covenant  for  the  production 
of  the  original  deeds  at  any  subsequent  day.  The  copies 
to  be  made  use  of  as  attested  copies  ought  to  be  properly 
stamped,  unless  they  come  within  the  exemptions  of  the 
act  of  the  66  Geo.  3,  c.  184  (the  General  Stamp  Act),  or 
of  the  late  act  of  6  Geo.  4,  c.  41.  It  does  not  however 
by  any  means  follow,  that  no  copies  can  be  used  as  se- 
condary evidence,  unless  stamped  as  attested  copies,  be- 
sides those  exempted  from  stamp  duty  by  the  acts.  It  is 
every  day's  practice  to  allow  old  copies  of  writings  and 
documents  unattested,  as  evidence  of  title  without  stamps, 
the  rule  as  to  the  stamping  of  copies  applying  strictly  to 
copies  expressly  made  out  as  attested  copies,  and  made 
subsequently  to  the  act  imposing  the  duty.  In  the  case 
of  Tunstall  v.  Trappes^  3  Sim.  308,  an  old  copy  of  a  set- 
tlement, which  had  been  made  about  forty  years  pre* 
viously,  and  which  had  been  recited  in  other  deeds,  and 
registered  in  the  West  Riding  of  Yorkshire,  was  admitted 
as  sufficient  evidence  before  the  Master.  And  it  has  been 
said,  that  when  possession  has  gone  along  with  a  deed  or 
instrument  during  many  years,  the  original  of  which  has 
been  lost  or  destroyed,  an  old  copy  or  even  an  abstract 
may  be  given  in  evidence,  without  the  same  being  proved 
to  be  correct,  because  in  such  cases  it  may  be  impossible 
to  adduce  better  evidence.  A  copy  of  a  letter  or  other 
document  struck  off  by  a  copying  machine,  may  be  read 
in  evidence  in  the  Courts ;  but  then  it  can  only  be  read  as 
secondary  evidence,  after  notice  to  produce  the  original 


SECONDARY  BVIDENCE.  349 

given  in  the  usual  way.  Nodin  v.  Murray^  3  Camp.  227. 
But  such  evidence,  particularly  that  derived  from  an  ab- 
8tract,  is  subject  to  certain  restrictions,  which  shall  be 
noticed  presently;  and  every  old  document  is  subjected 
also  to  the  inquiry  whence  it  is  derived,  or  in  what  cus- 
tody it  has  been,  before  it  can  be  depended  upon  as  evi^ 
dence. 

In  the  case  of  Bryant  v,  Busky  4  Russ.  1,  a  question 
arose  as  to  secondary  evidence  in  a  suit  for  the  specific 
performance  of  an  agreement  for  the  purchase  of  an  estate. 
The  title  deeds  having  been  destroyed  by  fire  while  in 
the  vendor's  possession,  and  while  the  contract  for  sale 
was  pending,  an  abstract  of  title,  which  had  been  duly 
examined  with  those  deeds,  and  found  to  be  correct  by 
the  purchaser's  attorney,  was  tendered  as  evidence  of  the 
contents  of  the  deeds ;  but  Sir  John  Leach,  M.  R.,  held 
it  not  to  be  sufficient,  and  released  the  purchaser  firom 
his  contract,  chiefly  upon  the  ground,  that  the  abstract 
not  containing  the  names  of  the  attesting  witnesses  to  the 
deeds,  the  purchaser  would  be  without  the  means  of 
proving  the  execution  of  the  deeds  upon  any  occasion 
where  it  might  be  necessary. 

Upon  this  case  is  must  be  observed,  that  the  abstract 
was  given  in  as  evidence  of  all  the  deeds,  ancient  and 
modem ;  had  it  only  related  to  the  older  title,  those  deeds, 
for  instance,  of  twenty  years'  date  or  upwards,  perhaps 
the  Court  might  have  been  disposed  to  admit  such  second- 
ary evidence,  and  to  have  presumed  the  due  execution  of 
the  earlier  deeds,  and  thus  have  confirmed  the  conti*act ; 
the  fact  of  a  purchaser  beii^  enabled  to  prove  the  execu- 
tion of  title  deeds  thirty  or  even  twenty  years  old,  being  a 
matter  of  much  less  importance  than  it  is  when  the  diffi- 
culty occurs  as  to  more  modem  instmments. 

Where  there  is  no  ground  to  doubt  the  authenticity  of 
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documents,  whether  public  or  prirate,  and  no  suspicion 
attaches  in  consequence  of  their  having  been  kept  in  im* 
proper  places,  almost  any  ancient  writing  may  be  received, 
and  will  have  its  weight  as  matter  of  evidence.  This 
weight  will  be  much  increased,  if  the  statement  or  docu- 
ment be  made  or  written  by  one  whose  interest  probably 
would  not  lead  him  to  make  it.  jRoe  d.  Brune  v.  Raw^ 
lings f  7  East,  291,  and  the  cases  there  referred  to.  But 
of  documents  strictly  private,  such  as  family  bibles,  prayer 
books,  family  pedigrees,  old  rent  rolls,  old  leases,  plans, 
old  surveys  and  valuations,  bills,  books  of  account,  and 
the  like,  it  is  quite  clear  that,  even  with  the  liberality  pre- 
vailing upon  conveyancing  matters,  no  copies  can  be  re- 
ceived in  evidence,  except  in  cases  where  it  is  necessary 
in  consequence  of  the  loss  or  destruction,  or  unavoidable 
non-production,  of  the  originals.  To  what  extent  the  CSourts 
will  go  in  receiving  evidence  fix)m  private  documents  of 
the  above  description  is  sometimes  a  question.  An  old 
cancelled  will  has  been  allowed  to  be  evidence  of  a  pedi* 
gree.     See  Roscoe  on  Evidence,  p.  20. 

In  a  late  case,  it  appeared  that  there  was  an  old  family 
book,  entitled  "  Evidences  of  Christianity,"  which  had 
been  preserved  in  a  family,  and  was  160  years  old  or  up- 
wards, containing  some  important  family  entries.  The 
custody  of  the  book  having  been  traced  back  for  a  long 
period,  the  entries  in  it  were  allowed  as  evidence,  although 
it  did  not  appear  by  whom  these  entries  were  made.  Hood 
V.  Beauchamp,  8  Sim.  26.  It  is  said  that  the  proof  re- 
quired of  old  deeds  or  documents  being  in  the  proper  cus- 
tody is  satisfied  by  their  coming  out  of  the  possession  of 
any  person  so  connected  with  them,  as  not  to  raise  any 
suspicion  of  fraud ;  at  least  such  appears  to  be  the  rule  at 
common  law,  as  laid  down  in  the  case  of  Doe  d.  Neale  v. 
Samples,  3  N.  &  P.  264. 


8B00NDABT  BVIOBNCB.  351 

Sometimes  in  practice  an  attested  copy  of  a  probate  is 
offered  as  evidence  of  the  contents  of  a  will ;  but  this  is 
little  more  than  a  copy  of  a  copy.  In  important  matters 
few  professional  advisers  would  be  satisfied  with  this,  liable 
as  such  copies  always  are  to  unintentional  errors,  to  say 
nothing  of  the  facility  of  conveying  false  information  under 
pretence  of  such  evidence ;  and  even  in  matters  of  minor 
importance,  such  a  document  is,  to  say  the  least  of  it,  very 
loose  evidence,  and  scarcely  any  circumstances  justify  the 
admission  of  such  irregular  proof. 

In  a  case,  where  nothing  appeared  as  to  the  uses  or  trusts 
of  a  charity,  a  declaration  of  uses  of  the  charity  was  pre- 
sumed from  an  entry  made  in  an  account  book  kept  by 
the  trustees,  in  which  were  certain  official  entries  relating 
to  the  charity.  Attorney' General  v.  Soultbee,  2  Yes.  jun. 
380.  So  also  an  account  book  from  the  registry  at  Lin- 
coln, purporting  to  contain  copies  of  the  endowment  of 
Ticarages,  was  received  as  evidence  of  the  endowment  of  a 
vicarage  in  Northamptonshire;  Leonard  v.  FranUiny  4 
Price,  264 ;  but  it  was  rejected  in  another  case,  Harwood 
or  Harward  v.  Sims,  there  referred  to.  The  places  where 
and  the  occasions  on  which  to  search  for  secondary  evi- 
dence will  occur  to  the  solicitor  or  professional  advisers  of 
parties  interested.  Thus,  for  instance,  unexecuted  papers, 
such  as  drafts  of  deeds,  notices  and  letters  may  often  be 
found  with  the  solicitor  of  a  particular  family,  and  an  old 
draft  of  a  settlement  or  other  deed,  although  it  may  pos- 
sibly never  have  been  examined  with  the  original,  may  be 
received  as  evidence  for  some  purposes,  after  a  lapse  of 
time,  if  it  has  remained  in  unsuspicious  custody.  In  most 
cases,  upon  searches  for  legal  documents,  the  office  of  the 
family  solicitor  or  agent,  or  the  house  of  the  steward, 
would  be  considered  as  reasonable  places,  in  which  a 
search  should  be  instituted,  in  order  to  let  in  secondary 
evidence. 
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The  evidence  afforded  by  the  registration  of  deeds  is  of 
a  nature  very  inferior  to  that  derived  from  regular  attested 
copies.  The  register  in  the  different  districts,  where  it  has 
been  established,  seems  never  to  have  been  considered  as 
.a  record,  but  rather  as  a  transcript  of  or  extract  from  the 
deeds  roistered,  or  the  material  parts  of  them.  An  at- 
tested copy  from  the  register  only  amounts  to  a  copy  of 
a  copy,  and  cannot  be  evidence  of  the  contents  of  a  lost 
deed,  although  an  attested  copy  of  the  memorial  carried 
into  the  office  might  be  secondary  evidence  of  the  fact  of 
r^istration.  Hobhome  v.  Hamilton,  1  Sch.  &  Lef.  207, 
and  the  case  of  Colclough  v.  Dayle,  B.  R.  there  cited. 
Where  a  deed,  which  is  lost,  is  to  be  proved  by  entries  on 
the  register,  the  original  register  ought  to  be  produced  in 
evidence;  and  upon  trials,  the  officer  from  the  register 
office  is  required  to  attend  and  produce  the  books.  The 
unsatisfactory  or  meagre  nature  of  the  evidence  thus  af- 
forded makes  the  register  in  this  point  of  view  of  little 
use,  as  none  of  the  registers  (it  is  believed)  extend  the 
entry  made  of  deeds  or  other  instruments,  beyond  the 
parties,  the  parcels,  the  operative  part,  the  execution,  and 
attestations ;  and  few  (if  any)  of  the  limitations,  uses,  or 
trusts  are  extracted;  therefore  it  is  seldom  sufficient  to 
supply  the  place  of  an  original  instrument,  lost  or  de- 
stroyed.   See,  however,  Tunsiall  v.  Trappes,  3  Sim.  308. 

Entries  or  memorandums  by  persons  deceased,  in  their 
books  or  other  papers,  are  oflen  admitted  as  evidence ;  but 
it  is  not  every  entry  which  may  be  thus  made  use  of. 
Lord  Kenyon  says,  6  T.  R.  123,  **  what  a  man  does  in  his 
closet  ought  not  to  affect  the  rights  of  third  persons,"  L  e. 
unless  there  be  some  special  reason  for  it. 

The  ground  upon  which  such  entries  are  usually  ad- 
mitted in  evidence  is,  that  they  are  of  such  a  nature  as  to 
militate  against  the  interest  of  the  party  making  them ;  as 
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in  the  case  of  rents  or  monies  received  by  an  agent  or 
collector,  the  party  receiving  them  is  liable  to  answer  or 
account  for  them,  and  would  therefore  be  unlikely  to 
charge  himself,  if  untrue.  Thus  entries  by  a  deceased 
steward  of  sums  received  for  his  master,  as  being  paid 
for  trespasses  committed  on  certain  lands,  have  been  ad- 
mitted in  evidence.  Barry  v.  Bebbingtan,  4  T.  R.  614 ; 
Manning  v.  Leckmere,  1  Ak.  463;  1  Ph.  Ev.  298.  The  in- 
dorsement  on  a  bond  by  an  obligee  deceased,  of  interest 
received  by  him  within  twenty  years,  Searle  v.  Lord  Bar- 
rington,  2  Str.  826,  the  receipt  of  money  by  parish  officers 
of  one  township  from  officers  of  another  township,  Siead 
V.  Heatan,  4  T.  R.  669,  and  the  entry  of  a  midwife  in  his 
books  of  account  of  a  charge  made  and  paid  for  attendance 
upon  the  mother  of  a  child  upon  a  birth,  have  all  been 
allowed  as  evidence.  Higham  v.  Ridgway^  10  East,  109; 
see  also  Boe  d.  Brune  v.  Ratolings,  7  East,  279.  Also 
upon  the  question  whether  a  surrender  had  been  made 
prior  to  a  recovery  suffered,  the  books  of  a  deceased  at 
tomey,  who  txansacted  the  business,  in  which  there  was  a 
charge  made,  and  marked  as  paid,  for  drawing  a  surrender 
between  the  parties  in  question,  were  admitted  to  prove 
that  such  surrender  had  been  prepared  and  executed. 
Warren  d.  Webb  v.  Chreenville^  Str.  1129;  and  see  Lord 
Mansfield's  addition  to  this  case  in  GoodHtk  d.  Bridges 
V.  Duke  of  ChandoSj  2  Burr.  1071,  2.  So  likewise  similar 
charges  in  an  attorney's  book  were  allowed  to  prove  the 
time  of  making  a  lease.  Doe  d.  Reece  v.  Robsony  16  East, 
32.  And  in  that  case,  Mr.  J.  Bailey  very  clearly  says, 
that  if  a  party,  who  has  knowledge  of  a  fact,  make  any 
entry  of  it,  whereby  he  charges  himself,  or  discharges  an- 
other upon  whom  he  would  otherwise  have  a  claim,  it  is 
admissible  ii^  evidence.     On  this  subject,  see  the  note  to 
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Barker  v.  i2ay,  2  Russ.  67,  where  all  the  cases  are  col- 
lected and  arranged. 

To  the  same  principle,  yiz.  that  of  the  statement  being 
against  the  interest  of  the  party,  may  be  attributed  the 
rule  that  leases,  or  rather  counterparts  of  leases,  are  ad- 
missible in  evidence  to  prove  the  identity  or  occupation  of 
the  land,  or  facts  connected  with  the  tenure ;  for  by  such 
counterparts  or  statements  the  tenant  becomes  bound  to 
pay  certain  rent,  and  perform  certain  conditions  incident 
to  his  tenancy.  Peaceable  d.  Uncle  v.  WaUon^  4  Taunt 
16;  and  see  Daviee  v.  Pierce,  2  T.  R.  53. 

But  if  the  entries  are  not  of  such  a  nature  as  to  charge 
the  party,  or  are  not  against  his  interest  in  making  them, 
or  if  he  could  have  any  interested  motive  for  making  them, 
such  entries  are  not  admissible,  unless  they  come  under 
the  one  or  two  exceptions  mentioned  subsequently,  which 
have  been  allowed  by  the  Court.  Thus  where  entries  were 
made  by  one  deceased  of  rents  received  by  him,  under 
whom  another  person  claimed  an  interest,  which  was  the 
subject  of  dispute,  the  entries  of  the  deceased  were  not 
admitted  in  evidence  for  the  person  claiming  under  him, 
even  to  prove  the  identity  of  the  land.  Outram  v.  More^ 
woody  5  T.  R.  121 ;  Crease  v.  Barrett,  1  Cromp,  Mees.  k 
Ros.  919. 

That  the  entry  made  should  always  appear  to  be  against 
the  interest  of  the  party  making  it,  is  perhaps  extending 
the  doctrine  rather  too  far,  at  least  with  respect  to  ques- 
tions in  matters  of  conveyancing.  Lord  Ellenborough 
seems  to  put  this  doctrine  upon  a  more  liberal  footing  in 
the  case  of  Doe  d.  Reece  v.  Robsotiy  above  mentioned, 
when  he  says,  that  the  reason  for  admitting  such  evidence 
is,  **  that  there  is  a  total  absence  of  all  interest  in  the  per- 
sons making  the  entries  to  pervert  the  facts,  and  at  the 
same  time  a  competency  to  know  them."    Such  entries. 
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it  is  dear,  are  of  the  same  weight  as  declarations  (not 
upon  oath)  made  by  the  party  in  question.  Ouiram  v. 
Marewoody  5  T.  R.  123 ;  Davies  v.  Pierce,  2  T,  R.  63, 

What  have  sometimes  been  considered  exceptions  to  the 
general  rule,  that  such  declarations  or  entries,  as  above 
referred  to,  must  be  against  the  interest  of  the  party 
making  them,  are,  Ist,  Declarations  relative  to  public  or 
prescriptive  rights,  likewise  respecting  tithes  or  church 
property,  made  by  an  incumbent,  which  are  allowed  to  be 
evidence  for  his  successor;  Anon.  Bun.  46,  180;  Olynn 
V.  Bank  of  England,  2  Ves.  43;  and  2ndly,  Declarations, 
entries,  or  writings,  made  by  relations  in  matters  of  pedi- 
gree. As  to  the  first  exception,  if  it  be  one,  it  is  justified, 
as  Lord  Hardwicke  says,  by  the  consideration  that ''  the 
parson  knows  his  entry  cannot  benefit  either  himself  or  his 
representative,  who  has  nothing  to  do  with  the  living;  and 
it  is  not  to  be  presumed  that  the  parson  would  make  fklse 
entries  for  his  successor,  who  stands  indifferent  to  him." 
2  Yes.  43.  But  the  books  from  which  entries  are  adduced 
in  evidence,  whether  kept  by  a  rector  or  vicar,  steward, 
agent,  or  professional  man,  must  be  clearly  proved  to  be 
made  by  the  parties  bearing  the  character  which  it  is  re- 
presented they  bear.  Thus  books  of  a  person  said  to  be  a 
collector  of  tithes,  although  the  books  were  seventy  years 
old,  are  not  admissible  as  evidence,  without  showing  that 
the  individual  was,  as  represented,  the  tithe  collector.  It 
would  be  presuming  too  much  to  say  by  whom  the  book 
must  have  been  kept  in  the  absence  of  all  evidence.  Baron 
de  Rutzen  v.  Farr,  4  Adol.  &  E.  63 ;  and  see  Short  v.  Lee, 
2  Jac.  &  W.  464,  where  the  general  subject  of  evidence 
adduced  from  books  and  entries  in  books  is  discussed; 
and  in  this  case  it  seems  to  be  allowed  that  books  of  im- 
propriate rectors  may  be  evidence  for  their  successors, 
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although  such  a  doctrine  is  founded  on  much  more  doubt- 
ful principles  than  that  to  which  we  have  alluded  above. 

As  to  the  second  exception.  In  matters  of  pedigree 
the  statements,  entries,  and  declarations  of  deceased  per- 
sons connected  with  the  fieunily,  are  admitted  by  the  Courts 
as  evidence,  and  are  therefore  received  as  evidence  be- 
tween vendor  and  purchaser  upon  matters  of  title,  upon 
the  ground  that  it  is  frequently  the  only  evidence  to  be 
obtained;  that  transactions  and  declarations  made  long 
ago  may  be  presumed  to  be  the  truth,  if  made  by  persons 
likely  to  be  well  informed  on  the  subject  on  which  they 
spoke,  provided  no  probable  motive  appear  for  presuming 
their  statement  to  be  prejudiced  or  untrue ;  for  if  any  sus- 
picion can  be  raised  as  to  the  fairness  of  the  statement,  as 
for  instance,  if  any  dispute  or  question  to  which  their 
statement  related  was  then  pending,  this  will  be  suflScient 
to  cause  it  to  be  disregarded,  and  to  exclude  it  as  matter 
of  evidence. 

According  to  this  rule  of  law,  the  verbal  declarations  of 
deceased  parents  as  to  the  legitimacy  or  illegitimacy  of 
their  children,  as  to  the  time  of  their  birth,  Goodright  d. 
Stevens  v.  Jfow,  Cowp.  591,  and  see  the  cases  there  cited; 
entries  made  by  parents  in  family  Bibles,  pedigrees  hung 
up  in  the  family  mansion,  and  other  solemn  statements, 
such  as  the  answer  of  a  parent  in  Chancery,  are  all  ad- 
missible as  evidence  of  pedigree.  See  The  Berkeley  Peer- 
age case,  4  Camp.  Rep.  401. 

But  these  entries  or  declarations  are  strictly  confined  to 
questions  of  pedigree,  therefore  they  are  not  allowed  to 
prove  even  the  place  of  birth  of  a  child ;  King  v.  Erithf 
8  East,  539 ;  and  not  only  are  these  declarations  and  this 
hearsay  evidence  admitted,  but  general  reputation  or  tra- 
dition as  to  pedigrees  is  allowable^  which  reputation  is 
nothing  more  tbi^n  bearsfiy  l)anded  down  from  one  to 
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another.  But  though  tradition  is  often  received  in  evi- 
dence as  above  stated,  it  must  not  be  supposed  that  every 
kind  of  tradition  will  be  admitted  even  in  support  of  a  pedi- 
gree ;  the  tradition  must  proceed  from  persons  having  such 
a  connexion  with  the  party  to  whom  it  relates,  that  it  is 
improbable  they  could  be  mistaken,  and  the  circumstances 
must  be  such  as  to  make  it  natural  and  likely  that  they 
were  speaking  the  truth.  Whitelock  v.  Baker,  13  Ves. 
514.  For  notwithstanding  pedigree  causes  form  an  ex- 
ception to  the  general  rule  by  which  hearsay  is  rejected  in 
evidence,  still  that  exception  is  limited,  and  such  evidence 
is  confined  to  the  declarations  of  the  relations  of  the 
family  whose  pedigree  is  required  to  be  proved.  There- 
fore the  same  weight,  if  any,  does  not  attach  to  the  state- 
ments or  certificates  of  servants,  medical  men,  or  strangers 
of  the  family.  Johnson  v.  Latoson,  2  Bing.  86.  Neither 
are  the  declarations  of  an  illegitimate  member  of  a  family, 
respecting  his  illegitimate  brothers  and  sisters,  admissible 
as  evidence.    Doe  d.  Bamford  v.  Barton,  2  M.  &  Rob.  28. 

In  matters  of  pedigree,  also,  some  facts  may  be  proved 
by  general  notoriety;  as,  for  instance,  the  acknowledg- 
ment by  the  parties  themselves  and  reception  of  them  by 
their  friends  as  man  and  wife,  may,  when  proved  to  have 
been  generally  known  and  received  as  a  fact,  be  sufficient 
evidence  of  a  marriage  (except  in  criminal  cases).  Leader 
V.  Barry,  1  Esp.  N.  P.  C.  353. 

A  case  involving  much  of  the  leai*ning  upon  the  point 
of  hearsay  declarations  or  statements  by  a  deceased  per- 
son, a  connection  of  the  family,  being  received  as  evi- 
dence, lately  came  before  the  Lord  Chancellor  (Brougham), 
in  the  cause  of  Monkton  v.  Attometf^General,  2  R.  &  M. 
147,  upon  which,  in  an  appeal  from  the  Vice-Chancellor 
(who  had  rejected  the  evidence),  the  question  was,  how  far 
a  genealogical  narrative  and  pedigree  in  the  handwriting  of 


^  i 


358  8BC0MDABY  BVIDBNCB. 

one  Troutbecky  a  surgeon,  deoeased,  mentioned  in  the  will 
of  a  testator  of  the  same  name,  ought  to  be  received  in 
evidence.  As  the  judgment  very  fully  explains  the  facts, 
and  expounds  the  law  on  points  of  great  nicety  connected 
with  this  subject,  the  insertion  of  parts  of  it  in  the  Appen- 
dix may  not  be  considered  useless.  The  application  to 
the  Lord  Chancellor  was,  that  an  issue  should  be  directed 
to  try  the  relationship  of  the  parties  who  claimed  to  be 
the  next  of  kin  of  the  testator,  and  that  certain  declara- 
tions  made  by  a  deceased  individual,  and  a  genealogical 
narrative  drawn  out  by  him,  might  be  allowed  to  be  given 
in  evidence.  The  judgment  was,  that  an  issue  ought  to  be 
granted,  the  evidence  being  admissible.    See  Appendix. 

Declarations  made  by  persons  under  the  immediate  ap- 
prehension  of  death,  are  of  a  more  grave  and  solemn 
nature.  They  are  always  allowed  as  evidence  in  Courts 
of  law,  and  they  may,  therefore,  when  necessary  to  be  re- 
ferred to  in  matters  of  title,  be  regarded  as  evidence. 

It  has  been  usual,  to  substantiate  many  parts  of  the 
contents  of  an  abstract  by  certificates  or  affidavits,  or 
more  recently  by  declarations  under  the  Abolition  of 
Oaths  Act,  made  by  persons  still  living,  particularly  with 
reference  to  questions  of  legitimacy  and  heirship,  the 
identity  of  persons  and  parcels,  the  names  of  closes  and 
admeasurements,  and  the  like,  which  are  generally  deemed 
sufficient  evidence. 

In  addition  to  the  testimony  of  living  persons,  tradi- 
tionary evidence  or  general  reputation  may  be  adopted. 
General  reputation,  however,  appears  to  be  more  properly 
applicable  to  cases  of  public  than  of  private  right,  and  to 
matters  of  pedigree.  Morewood  v.  Woody  and  the  cases 
in  note,  14  East,  327.  And  see  Weeks  v.  Sparke,  1  M.  & 
S.  679,  as  to  the  right  of  common.  Great  caution  is  how- 
ever necessary  to  be  observed  by  those  whose  business  it 
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is  to  inspect  titles,  in  admitting  proofs  from  living  wit- 
nessesy  where  the  points  to  be  substantiated  are  matters 
of  great  importance.  See  the  evidence  upon  the  Leigh 
Peerage  case  as  to  a  monument  there  alluded  to.  Even 
when  no  fraud  is  contemplated,  parties  making  such  de- 
clarations or  depositions  often  give  incorrect  evidence. 
Formerly  such  voluntary  affidavits  or  certificates  were 
frequently  received  in  conveyancing  questions  out  of 
Court;  they  were  never  regarded  by  the  Courts  (nor  evcn^ 
by  conveyancers)  as  matters  of  strict  evidence.  How  far 
the  Courts  in  judging  of  a  title  as  between  vendor  and 
purchaser  may,  at  some  future  day,  be  inclined  to  allow 
weight  to  such  voluntary  documents,  where  no  other  evi- 
dence could  be  adduced,  remains  to  be  seen.  But  since 
the  late  Abolition  of  Oaths  Act,  6  &  6  Will.  4,  c.  62,  it  is 
clear  that  no  attention  would  be  paid  to  a  voluntary  affi- 
davit or  certificate  made  subsequently  to  the  passing  of 
that  act,  in  cases  where  a  declaration  under  that  act  might 
be  obtained.  The  act  has  supplied  the  long  existing  want 
of  some  means  by  which  to  stamp  such  documents  with  a 
certain  degree  of  accuracy,  by  declaring  those  guilty  of 
perjury  who  shall  make  false  declarations  in  the  manner 
prescribed  by  the  act.  Still  the  remedy  is  not  complete, 
so  long  as  the  well  known  impediments  exist  to  convicting 
any  one  of  perjury — a  defect  in  the  present  law,  which 
allows  and  almost  encourages  false  testimonyi 

This  statute  of  6  &  6  Will.  4,  c.  62,  aftier  reciting  that 
it  ^'  may  be  necessary  and  proper  in  many  cases  not  spe- 
cified by  the  act,  to  require  confirmation  of  written  instru- 
ments or  allegations,  or  proof  of  debts,  or  of  execution  of 
deeds,  or  other  matters,"  enacts,  ^'  that  it  shall  and  may 
be  lawful  for  any  justice  of  the  peace,  notary  public,  or 
other  officer,  now  by  law  authorized  to  administer  an  oath, 
to  take  and  receive  the  declaration  of  any  person  volun- 
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tarily  making  the  same  before  him,  in  the  form  in  the 
schedule  to  this  act  annexed,  and  if  any  declaration  so 
made  shall  be  false  or  untrue  in  any  material  particular, 
the  person  wilfully  making  such  false  declaration  shall  be 
guilty  of  misdemeanor."  The  schedule  above  referred  to 
is  in  the  form  following :— "  I,  A.  B.,  do  solemnly  and 
sincerely  declare  that,  &c.,  and  I  make  this  solenm  de- 
claration conscientiously  believing  the  same  to  be  true, 
and  by  virtue  of  the  provisions  of  an  act  made  and  passed 
in  the  fifth  and  sixth  years  of  the  reign  of  his  majesty 
King  William  the  Fourth,  intituled  an  act  {here  insert  the 
title  of  the  act,  i.  e. '  An  Act  to  repeal  an  Act  of  the  pre- 
sent Session  of  Parliament,  intituled  an  Act  for  the  more 
effectual  Abolition  of  Oaths  and  Affirmations  taken  and 
made  in  various  departments  of  the  State,  and  to  substi- 
tute Declarations  in  lieu  thereof,  and  for  the  more  entire 
suppression  of  voluntary  and  extra-judicial  Oaths  and 
Affirmations,  and  to  make  other  Provisions  for  the  Aboli- 
tion of  unnecessary  Oaths/  )" 

Recitals  or  statements  contained  in  acts  of  parliament, 
and  in  deeds,  decrees  and  other  instruments,  furnish  very 
important  secondary  evidence. 

The  rule  generally  acted  upon  with  respect  to  recitals 
has  been,  that  statements  contained  in  deeds  thirty  years  old 
or  upwards  may  be  considered  as  good  secondary  evidence, 
3  P.  Ab.  8 ;  and  where  the  facts  recited  are  not  very  im- 
portant, a  purchaser  maybe  satisfied  with  such  recitals  with- 
out other  evidence,  even  if  contained  in  deeds  of  more  recent 
date;  twenty-years  old,  for  instance,  may  be  sufficient 
Recitals  which  may  be  considered  as  of  minor  importance 
are  such  as  relate  to  facts  corroborated  in  part  by  other 
evidence,  recitals  of  deaths  or  burials,  marriage,  birth, 
or  baptism ;  as  to  the  number  of  children  in  a  family,  or 
as  to  the  failure  of  issue,  as  to  one  person  having  survived 
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another,  or  that  one  was  the  executor  or  administrat6r  of 
another,  as  to  the  occupancy,  identity  or  boundary  of 
lands,  and  as  to  various  rights  or  liberties  appertaining  to 
every  description  of  property.  Where  the  facts  are  very 
important,  a  purchaser  will  not  rely  upon  the  recitals 
even  of  an  old  deed,  particularly  if  better  proof  aliunde 
can  be  obtained  ;  as,  for  instance,  to  prove  an  important 
descent  in  a  pedigree,  it  has  been  decided  that  it  is  not 
sufficient  for  a  vendor  to  set  forth  deeds  which  recite 
the  pedigree  stated  in  the  abstract,  although  the  deeds 
containing  the  recital  be  upwards  of  thirty-years  old. 
This  is  the  strictness  of  the  rule.  Slaney  v.  Wadcy  1 
Mylne  k  Craig,  368 ;  Fort  v.  Clarke^  1  Russ.  601 ;  Anon, 
case,  12  Mod.  384,  cited  2  Ph.  Ev.  234. 

Recitals  as  to  the  contents  of  deeds  are  more  to  be  de- 
pended upon  than  recitals  as  to  pedigrees ;  the  latter  re- 
quire to  be  more  narrowly  searched  into,  as  parties  them- 
selves may  without  any  fraudulent  intention  often  mistake 
a  pedigree.  A  deed  can  seldom  be  incorrectly  recited, 
unless  through  fraud  or  otherwise  intentionally  ;  much 
therefore  depends  upon  the  nature  of  the  recital,  as  well 
as  upon  its  antiquity ;  and  recitals  in  wills  are  less  to  be 
depended  upon  than  recitals  contained  in  deeds.  Re- 
citals often  have  the  effect  of  controlling  the  operation  of 
a  deed,  as  more  clearly  expressing  the  intention  of  the 
parties.  But  recitals  cannot  be  allowed  to  restrain  or  alter 
the  construction  of  words  in  a  deed,  where  those  words 
are  of  plain  and  well  known  import.  Cholmondeley  v. 
Clinton  J  2  B.  &  A.  640.  It  is  otherwise,  however,  in  the 
case  of  recitals  of  marriage  articles,  and  of  other  trusts 
which  are  executory.  See  note  to  Watkins  on  Descents,  by 
Vidal,  p.  168,  and  see  ante,  p.  288.  Recitals  in  deeds  or 
other  instruments  cannot  alone  be  taken  as  evidence  i^inst 
strangers  or  others  not  parties  to  the  deed  containbg  such 
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recitals.  Kelly  v.  Power,  2  Ball  k  Beat  251 ;  I  M.  &  C. 
338.  If  the  law  were  otherwise,  nothing  would  be  easier 
than  to  insert  recitals  as  the  foundation  of  a  good  prior 
title;  for  instance,  a  man  might  vrith  such  an  object 
insert  in  a  post-nuptial  settlement  a  recital  of  ante-nuptial 
articles,  which  might  never  have  existed  in  fiaurt,  and 
thereby  defraud  his  creditors,  contrary  to  the  statute 
of  13  Eliz.  c.  5.  Accordingly,  in  the  case  of  Slaney  v. 
Wade^  1  M.  &  C.  338,  it  was  held  that  the  recitals  con- 
tained in  a  deed  thirty-eight  years  old,  stating  that 
A.  B.  was  the  child  of  certain  persons,  whereby  it  was 
sought  to  establish  a  point  in  a  pedigree,  was  inadmissible, 
the  deed  having  been  made  between  other  parties,  but 
executed  only  by  a  trustee  for  the  party  whose  identity  or 
birth  was  to  be  established.  A  recital  of  this  description 
would,  however,  in  practice  among  conveyancers,  be 
allowed  some  weight ;  although  it  might  not  be  allowed, 
as  we  have  before  observed,  to  prevail  as  sufficient  evi- 
dence in  a  case  of  importance ;  for  instance,  it  would  not 
be  sufficient  evidence  to  prove  a  material  descent  or  link 
in  the  title.  But  such  recitals  are  always  to  be  taken  as 
the  admissions  of  those  who  were  parties  to  the  deeds,  and 
interested  in  the  property.  JBcUtersbee  v.  Farringdon,  1 
Swanst.  113.  Thus  where  a  recital  occurred  in  a  deed  of 
settlement,  that  the  owner  of  the  property  had  given  a 
bond  to  another  party,  which  bond  was  not  produced  as 
the  execution  of  it  could  not  be  proved,  the  recital  was 
held  to  be  evidence  of  the  bond  having  been  executed, 
March,  of  Armandale  v.  Harris,  2  P.  Wms.  434.  Not- 
withstanding this  case,  and  although  a  recital  may  be 
evidence  as  against  parties  executing  the  deed  containing 
the  recital  of  the  prior  instrument,  yet  there  ought  to  be 
some  further  proof  to  establish  entirely  the  execution  and 
validity  of  such  recited  deed ;  a  bare  recital  of  deedsy  it 
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was  said  in  Fcrd  v.  Lord  Grey,  6  Mod.  44 ;  1  Salk.  286 ; 
Skipwitk  V.  Shirley f  1 1  Ves.  64,  (and  see  Ward  v.  Gar- 
nons,  17  Ves.  140,)  is  not  evidence;  but  where  there  are 
other  facts  (such  as  entries  of  charges  in  a  solicitor's 
books  for  procuring  the  execution  of  the  instrument,) 
which  corroborate  the  statement  or  recital ;  or  where  there 
is  other  evidence  that  the  same  iustrument  as  that  recited 
has  existed,  there  the  recital  shall  be  taken  not  only  as 
evidence  of  the  existence,  but  (as  against  parties  to  the 
deed  containing  the  recital)  as  evidence  of  the  execution 
of  such  recited  instrument,  Burnett  v.  Lynch,  6  B.  &  C. 
601.  It  therefore  appears,  that  although  recitals  may  be 
good  secondary  evidence  of  deeds,  which  are  shown  to 
have  existed  but  which  have  been  lost  or  destroyed ;  yet 
the  rule  cannot  be  extended  to  those  cases  where  nothing 
is  known  as  to  the  deeds  to  which  the  recitals  relate.  See 
Burton  on  Real  Property,  194. 

The  recitals  in  a  deed,  prepared  by  direction  of  a  Court 
of  Equity,  and  usually  with  the  approbation  of  a  Master 
in  Chancery,  are  more  to  be  relied  upon  than  other  deeds, 
in  consequence  of  the  strictness  with  which  facts  and 
statements  in  the  Master's  Office  are  required  to  be 
verified.  So  likewise  are  the  recitals  in  acts  of  parliament, 
where  the  statements  as  averred  are  often  proved,  or  at 
least  are  directed  to  be  proved.  But  a  recital  in  an  act  of 
parliament*  as  to  a  matter  of  pedigree  was  in  one  case 
held  to  be  not  evidence,  Anon.  12  Mod.  384.  Generally, 
however,  conveyancers  rely  upon  these  recitals,  if  the  act 
be  not  very  recent,  and  in  many  cases  the  evidence  they 
afford  is  important ;  for  example,  recitals  often  occur  in 
acts  of  parliament,  that  the  lands  are  discharged  from 
land  tax,  that  certain  quit  rents  or  charges  are  subsisting, 
or  that  certain  moduses  exist,  or  that  the  lands  are  free  of 
tithe.    In  general,  the  Ust  recital  carries  considerable 
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weight  in  Inciosure  Acts,  to  which  the  bishop  of  the 
diocese,  and  the  incumbent  of  the  living  in  the  district, 
are  usually  required  to  be  consenting  parties. 

In  letters  of  administration  recitals  are  often  inUxxiuced, 
showing  that  a  term  or  some  other  interest  is  vested 
in  a  person  to  whom  the  representation  is  made  out  As 
such  recitals  are  founded  on  exparte  statements  set  forth 
for  some  particular  purpose,  and  do  not  generally  come 
from  a  disinterested  quarter,  but  little  reliance  can  be 
placed  upon  them,  unless  of  very  great  antiquity.  In  one 
case,  Anon.  1  Ld.  Raymond,  735,  the  recital  of  a  will  in 
the  admission  of  a  copyhold  tenant  was  held  by  Lord  Holt, 
on  a  trial  at  nisi  prius,  to  be  good  evidence  of  a  devise, 
as  against  the  lord,  or  even  any  stranger.  Had  the  ques- 
tion been  between  the  heir  of  the  copyholder  and  the 
devisee,  he  thought  the  will  itself  ought  to  have  been 
produced.  But  this  case  appears  to  be  of  doubtful  au- 
thority. 

Notwithstanding  the  fact,  that  recitals  afford  such  evi- 
dence of  prior  deeds,  yet  in  regard  to  the  consequences  of 
that  evidence,  or  the  notice  given  by  them  to  purchasers, 
it  is  considered  that  such  notice  cannot  entitle  the  pur- 
chaser to  demand  an  abstract  of  the  deeds  themselves, 
although  it  may  entitle  him  to  require  the  inspection  of 
such  recited  deeds,  if  in  the  custody  or  power  of  the  ven- 
dor, when  they  bear  strongly  upon  the  title.  What  that 
time  ought  to  be  must  depend  upon  circumstances,  and 
the  Court  must  decide  the  general  question,  which  is  yet 
uncertain.  Perhaps  eighty  years,  or  about  that  time,  might 
not  be  too  long  in  common  cases,  according  to  what  is 
laid  down  in  Prosser  v.  Watts,  6  Mad.  59. 

To  admit  the  doctrine  to  be  pushed  to  its  utmost  length, 
viz.,  **  that  a  purchaser  may  require  the  production  of  all 
documents  of  which  he  has  notice,"  would  be  to  extend 
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inquiries  in  many  titles  to  an  infinite  number  of  years  or 
centuries  back.  Subject  to  this  restriction  or  limit,  a  pur- 
chaser must  always  take  care  by  inquiry  and  caution  to 
ascertain  that  the  recitals  contained  in  any  deeds,  to  which 
he  has  or  can  obtain  access,  do  not  prejudicially  affect 
the  estate  which  he  has  bought ;  otherwise,  as  has  been 
before  stated,  he  becomes  liable  to  the  consequences  of 
being  fixed  with  notice  or  evidence  of  whatever  such  re- 
citals contain,  and  of  whatever  they  may  lead  to. 

The  inconvenience  attending  titles  under  renewable 
leases,  in  which  the  new  lease  is  made  in  consideration  of 
the  surrender  of  the  old  lease,  which  is  recited  in  the  new 
grant,  has  been  before  remarked  upon  as  an  instance  of 
the  inconvenience  of  continued  reference  to  former  recitals. 
This  inconvenience  arises  firom  the  rule  distinctly  laid 
down  in  the  case  of  Coppin  v.  Femyhough,  2  B.  C.  C, 
291,  which  has  been  allowed  and  followed  in  other  cases, 
Moore  v.  JBennet,  2  C.  C.  246 ;  the  consequence  of  which 
is,  that  the  old  recited  lease,  said  to  be  surrendered,  is,  or 
ought  to  be,  called  for  in  perusing  an  abstract  of  title, 
where  such  reference  occurs.  It  has  however  been  stated, 
that  some  limit  must  exist  to  such  requisitions  as  these ; 
and  as  in  the  case  of  surrendered  leases,  the  old  lease  is 
rarely  in  the  tenant's  hands,  or  within  his  means  of  pro- 
curing it,  this  requisition  for  expired  leases  is  often  una- 
vailing, except  for  the  purpose  of  avoiding  the  contract 
altogether. 
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CHAPTER  XVII. 

CUSTODY  OP  TITLK  DKBUB,  AND  OP  COYBNANTS  FOR 

PRODUCTION  OF  DBEDB. 


In  general,  CYery  owner  of  property  for  the  time  being  is 
entitled  to  the  possession  or  custody  of  the  title  deeds 
relating  to  that  property,  whether  his  estate  be  in  fee 
simple  or  in  fee  tail,  or  freehold  not  of  inheritance,  or  an 
estate  on  condition  as  mortgagee,  or  other  defeasible 
estate ;  for  a  mortgagee  is  considered  as  an  oT^er  to  the 
extent  of  his  mortgage. 

A  tenancy  for  years  does  not  of  course  entitle  the  tenant 
to  deeds  relating  to  the  fee  or  the  freehold,  a  tenant  for 
years  not  being  considered  as  the  absolute  owner  or  pro- 
prietor even  for  the  term  granted ;  the  possession  of  every 
tenant  for  years  being  in  law  the  possession  of  the  free- 
holder, who  is  bound  to  defend  his  tenant's  title. 

The  right  to  the  deeds  follows  rather  the  equitable  than 
the  purely  legal  ownership.  Thus  where  an  estate  is  in 
settlement,  the  first  tenant  for  life  or  tenant  in  tail,  and 
not  the  trustee  under  the  settlement,  is  entitled  to  the 
custody  of  the  title  deeds.  See  2  Sug.  V.  &  P.  110  (10th 
edit.)     But  the  trustee  holds  the  deeds  of  settlement. 

This  rule  therefore  restrains  a  remainder-man  or  rever- 
sioner, who  sells  his  interest,  from  the  power  of  delivering 
over  the  deeds  to  a  purchaser,  and  the  consequence  is, 
that  much  greater  caution  is  requisite  in  dealing  with  a 
title  to  such  a  property,  than  in  treating  for  an  estate  in 
possession,  where  it  is  the  subject  of  sale  or  mortgage. 
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PreviotiB  to  completion^  the  purchaser  of  such  an  in- 
terest should  never  neglect  to  inquire  of  the  trustees  (if 
any)  whether  any  incumbrances  exist  within  their  know- 
ledge, and  after  completion  he  should  give  them  notice  of 
his  purchase ;  and  where  it  is  possible,  it  is  desirable  to 
have  a  memorandum  indorsed  upon  one  of  the  principal 
title  deeds,  or  the  deed  by  which  the  interest  in  question  has 
been  created  (if  a  partial  interest  or  a  part  only  of  a  larger 
property  has  been  sold),  referring  to  the  sale  which  has 
been  effected. 

The  above  rule  in  reference  to  the  custody  of  title  deeds 
gives  rise  to  a  difficulty  in  practice  as  to  who  is  the 
party,  where  property  is  in  settlement,  to  covenant  for 
the  production  of  the  deeds.  It  is  clear  that  in  such  cases 
no  valid  covenant  can  be  obtained  from  a  tenant  for  life, 
first,  because  he  frequently  has  not  the  legal  estate ;  or, 
secondly,  if  he  has,  yet  he  has  only  a  limited  estate  in  the 
land,  and  cannot  bind  those  who  may  succeed  him  in 
remainder  or  reversion ;  neither  is  it  advisable  for  him  to 
bind  his  representatives  to  a  covenant  which,  after  his 
death,  they  would  not  have  the  power  to  fulfil ;  and  all 
trustees  are  of  course  unwilling  to  bind  themselves  by 
voluntarily  entering  into  covenants  which  cannot  in  strict- 
ness be  required  from  them.  Purchasers,  therefore,  in  this 
dilemma,  often  consent  to  take  the  covenant  of  those  who 
are  beneficially  or  equitably  entitled  to  some  limited  in- 
terest in  the  property,  or  to  the  money,  the  proceeds  of 
the  estate  which  is  sold,  and  rely  upon  their  general  right 
in  equity  to  obtain  production  of  the  deeds  whenever  ne- 
cessity  may  require  it. 

The  rule  however  which  has  lately  been  laid  down  is, 
that  a  Court  of  Equity  never  compels  a  purchaser  to  take 
a  title  without  the  title  deeds,  or  without  a  valid  covenant 
for  the  production  of  them,  although  what  constitutes 
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such  a  covenant  it  is  not  very  easy  to  define.  A  right  in 
equity  to  compel  the  production  of  deeds  has  been  held 
not  to  be  sufficient.  In  the  majority  of  cases  it  is  scarcely 
possible  to  obtain  a  strictly  legal^covenant,  which,  accord- 
ing to  the  decisions  of  the  Courts  of  CSommon  Law,  will 
run  with  the  land.  Barclay  v.  Raine,  IS.  Sc  St.  456 ;  see 
also  Fain  v.  Ayres,  2  S.  &  St.  633 ;  and  S.  C.  1  Russ. 
269,  which  is  probably  the  better  report. 

The  case  of  Barclay  v.  Rainey  1  Sim.  &  St.  466,  in  which 
the  observations  above  referred  to  were  made,  has  been 
the  subject  of  great  and  general  discussion.  The  case  as 
reported  is  not  easily  understood,  and  the  Master  of  the 
Rolls  has  himself  alluded  to  the  report  as  being  incorrect, 
saying,  that  so  far  from  stating  that  Thring's  first  cove- 
nant did  not  run  with  the  land,  he  thought  that  it  clearly 
did,  but  that  the  second  covenant  was  restricted  to  the 
period  of  his  being  mortgagee. 

The  doctrine  urged  by  Sir  Edward  Sugden,  as  reported 
in  argument  in  the  above  case,  namely,  that  covenants 
for  the  production  of  title  deeds  run  with  the  land  for  the 
benefit  of  purchasers,  but  not  for  the  benefit  of  vendors, 
is  rather  inconsistent  with  the  statement  in  his  Treatise  on 
Vendors  and  Purchasers,  vol.  ii.  p.  130,  (10th  edit.),  that 
as  covenants  entered  into  with  a  purchaser  run  with  the 
land  to  his  representatives  or  assignees,  so  covenants  en- 
tered into  by  a  purchaser  with  the  vendor  respecting  the 
land  run  with  it,  and  charge  the  representatives  or  as- 
signees of  the  purchaser  in  respect  of  it. 

This  appears  to  be  a  reasonable  rule.  However,  there 
does  appear  to  be  some  ground  in  law  for  saying,  that 
although  the  benefit  of  a  covenant  entered  into  concerning 
the  land  may  run  with  the  land  and  pass  to  the  assignee 
of  the  covenantee,  yet  that  the  burden  of  a  covenant  en- 
tered into  by  a  vendqr,  who  retains  other  lands  in  respec^ 
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of  which  he  has  entered  into  the  covenants,  will  not  be 
fixed  on  the  lands  retained,  so  as  to  bind  the  assignees  of 
such  a  vendor;  and  this  a  passage  in  a  late  edition  of 
Shepherd's  Touchstone,  vol.  ii.  p.  179,  seems  to  confirm, 
which  states  that  the  assignees  of  a  covenantor  are  not 
bound  to  the  performance  of  his  covenant,  except  the  case 
fall  within  the  provisions  of  the  statute  of  32  Hen.  8,  c.  34, 
or  except  they  take  an  estate  in  reversion  expectant  on  a 
particular  estate  on  which  the  covenant  is  knit,  alluding 
by  the  exception  to  cases  between  lessor  and  lessee,  and 
their  assignees,  in  reference  to  whom  the  32  Hen.  8,  c.  34, 
was  made. 

Perhaps,  however,  although  the  above  doctrine  may  be 
true  as  to  covenants  in  general,  yet  the  case  of  a  covenant 
for  the  production  of  title  deeds  may  form  an  exception  to 
it,  that  is  to  say,  in  cases  where  a  vendor  selling  some 
lands,  and  retaining  other  lands  held  under  the  same  title, 
enters  into  a  covenant  for  the  production  of  the  deeds, 
reason  and  equity  certainly  require  that  such  a  covenant 
should  bind  the  assignee  of  the  covenantor,  to  whom  as 
such  assignee  the  deeds  have  been  delivered,  and  as  the 
representative  of  the  property  previously  held  by  the  ori- 
ginal covenantor;  and  it  is  probable  that  a  Court  of 
Equity,  regarding  the  great  mischiefs  which  would  occur 
from  a  contrary  decision,  might  so  decree ;  much  reliance 
having  been  placed  in  practice  upon  the  effect  of  cove- 
nants entered  into  by  vendors  for  the  production  of  deeds ; 
but  it  must  be  admitted,  that  there  is  no  direct  case  de- 
ciding this  point  in  the  books  (a). 

(a)  Cases  Id  which  this  question,  as  to  what  covenants  will  run  with  the 
land,  is  discussed,  are  Spenetr's  case,  5  Co.  Rep.  18  a;  Webb  v.  Rnsall,  3 
T.  R.  402;  Roach  v.  Wadkam,  6  East,  289;  1  I'rest.  Sliep.  Touchst.  177; 
Co.  Litt.  385  a;  Mayor  of  Congleton  v.  Patihon,  10  Ea^^t,  130;  ColUson  v. 
LetttPtn,  6  Taunt.  224;  BaUy  v.  WelU,  3Wils.  25;  S.  C.  Wilmot's  notes, 
344 ;  Vyvyan  v.  Arthur,  I  B.  &  C.  410 ;  Sampson  v.  Easterby,  9  B.  &  Cres. 

B  B 
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A  vendor  may  stipulate  with  the  purchaser  to  keep  the 
title  deeds  of  the  property  sold  in  any  case,  as  he  usually 
does  when  he  retains  part  of  the  property  held  under  the 
same  title. .  But  if  there  be  no  stipulation  at  the  time  of 
the  cdntract  as  to  the  deeds,  and  the  vendor  retains  a 
greater  portion  of  the  property  than  the  part  sold,  it  is 
generally  considered  that  he  may  still  retain  the  deeds, 
giving  at  his  own  expense  attested  copies,  and  a  covenant 
to  produce  the  originals  to  the  purchaser ,-  but  if  the  part 
retained  be  less  than  the  part  sold,  the  purchaser,  in  the 
absence  of  any  stipulation,  seems  to  be  entitled  to  the 
possession  of  the  deeds ;  see  Field  v.  Yea,  2  T.  R,  708 ; 
and  the  vendor,  if  he  wishes  in  such  a  case  to  obtain  from 
the  purchaser  a  covenant  for  the  production  of  the  deeds, 
must  pay  the  expense  of  such  a  covenant,  and  of  any 
copies  of  deeds  which  he  may  require.  Where  the  vendor 
cannot  give  up  the  deeds,  or  stipulates  not  to  do  so,  he  is 
in  common  cases  bound  to  give  a  covenant  to  produce 
them,  and  if  he  does  not  give  a  purchaser  notice  when  he 
buys,  that  he  cannot  have  the  deeds,  the  purchaser  will 
be  entitled  not  only  to  a  covenant  to  produce  the  deeds, 
but  to  attested  copies  of  them ;  Dare  v.  Thicker,  6  Ves. 
460;  Broughton  v.  Jewell,  16  Ves.  176;  and  this  at  the 

506 ;  6  Bing.  644 ;  SaUoun  r.  Houttoun,  1  Biiig.  433 ;  Jourdain  t.  IFiIsm, 
4  B.&  Aid.  366;  Vernon  v.  Smith,  5  B.  &  Aid.  1 ;  Barclay  v.  Raine,  1  S.  & 
St.  449 ;  Keppell  y.. Bailey,  2  Mylne  &  K.  517,  in  which  case  the  Lord  Chan- 
cellor appears  to  think  a  great  reason  for  oovenanti  generally  running  with  the 
land,  is  in  respect  of  a  subsisting  reversion,  as  in  cases  between  lessor  and 
lessee;  and  see  the  third  Report  of  the  Real  Property  Commissioners.  By  the 
above-mentioned  case  of  Keppell  t.  BaiUy  it  seems  that  notice  to  a  purchaser 
of  a  covenant  entered  into  with  a  view  to  create  a  burthen  upon  an  estate  and 
to  bind  the  assignee  of  that  estate,  will  not,  if  the  covenant  be  of  such  a  na- 
ture as  not  to  be  binding  at  law,  affect  the  purchaser  with  the  consequences  of 
that  covenant,  so  as  to  give  the  covenantees  any  advantage  from  it  in  equity, 
when  they  could  not  at  law  gain  any  advantage.  The  whole  subject  of  cove- 
nants running  or  not  running  with  the  land  will  be  found  discussed,  and  the 
authorities  collected,  in  a  note  to  Spencei'*s  cote,  in  Smith's  Leading  Cases. 
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vendor's  expense ;  Berry  v.  Youngy  2  Esp.  N.  P.  C.  640 ; 
but  this  rule  is  not  to  be  extended  to  matters  of  record  or 
copies  of  court  roll.     Scriv.  Cop.  261. 

A  covenant  to  be  valid,  L  e.  to  hm  with  the  landj  must 
not  only  be  concerning  the  land,  but  must  be  entered  into 
by  parties  having  the  legal  estate,  and  with  parties  be- 
tween whom  and  the  covenantor  there  is  a  privity  of 
estate,  and  any  subsequent  purchaser,  in  order  to  claim 
the  benefit  of  such  covenant,  must  take  the  estate  of  the 
original  purchaser  in  the  land,  although  he  need  riot  be 
possessed  of  the  whole  of  the  land,  for  an  assignee  of  a 
parcel  or  part  of  the  land  may  vouch  as  an  assignee,  al- 
though the  assignee  of  part  of  the  estate  in  the  land  may 
not.  Co.  Litt.  385  a.  After  a  conveyance,  whereupon 
covenants  have  been  entered  into,  of  which  covenants  the 
purchaser  and  his  assignees  are  to  have  the  benefit  or  to 
bear  the  burden,  the  vendor  should  see  that  the  purchaser 
take  his  conveyance  to  himself  in  fee,  and  not  to  uses, 
with  a  power  of  appointment ;  for  if  after  covenants  en- 
tered into  by  a  purchaser,  that  purchaser  appoint  the 
estate  to  a  third  party,  it  has  been  held,  that  the  appointee 
not  taking  the  estate  of  his  appointor,  is  not  bound  by  his 
engagements  or  covenants,  although  such  as  would  gene- 
rally run  with  the  land  in  ordinary  cases ;  Roach  v.  TFirf- 
haUy  6  East,  289 ;  Wynne  v.  Griffiths,  6  B.  &  C.  923 ;  and 
see  also  2  Sug.  V.  &  P.  462,  (10th  edit.) ;  the  reason  of 
this  being,  that  a  party  to  be  bound  by  another's  cove- 
nant should  generally  take  that  person's  estate ;  or  the 
covenant  might  be  enforced  as  against  fiiture  holders  of 
the  property,  if  the  covenant  were  entered  into  by  the 
party  out  of  whose  seisin  the  uses  arise.  The  benefit  of  any 
covenant,  if  entered  into  with  the  party  having  the  seisin, 
must  also  pass  to  and  be  enjoyed  by  the  cestui  que  use, 
and  thus  the  benefit  of  covenants  entered  into,  as  well  as 
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the  burden  of  them,  may  be  made,  as  it  were,  inhbrent  in 
the  land,  and  bind  or  be  for  the  advantage  of  each  cestui 
que  use. 

Where  only  a  covenant  to  produce  deeds  has  been  taken 
by  a  purchaser,  who  afterwards  sells  a  part  of  the  estate, 
a  new  covenant  should  be  entered  into  by  the  first  pur- 
chaser with  the  second  purchaser,  unless  such  first  pur- 
chaser, having  taken  a  good  covenant  for  the  production 
of  the  title  deeds,  deliver  over  that  covenant,  together 
with  his  own  purchase  deed,  or  give  a  covenant  to  produce 
such  deed  of  covenant,  and  also  his  purchase  deed,  with 
attested  cppies  of  the  same,  to  the  sub-purchaser,  at  the 
time  of  completing  the  contract ;  or  unless  the  first  named 
purchaser  obtain  (which  is  the  better  plan)  from  the  first 
vendor  a  good  covenant  for  the  production  of  the  deeds 
remaining  with  him,  and  enter  into  a  covenant  to  produce 
his  own  purchase  deed  from  the  original  vendor,  with  an 
attested  copy,  or  give  it  up  to  the  sub-purchaser.  See 
Feame's  P.  Works,  114;  2  Sug.  V.  &  P.  123,  (10th  edit) 
This,  it  is  believed,  is  the  present  practice. 

In  a  case  of  this  kind,  which  was  much  considered  in 
1831,  A.,  a  purchaser  of  certain  lands,  had  a  covenant 
with  his  purchase  deed  to  produce  all  the  title  deeds.  Sub- 
sequently B.  bought  part  of  A.'s  land,  and  took  a  cove- 
nant fi'om  A.  for  production  of  his  deed  of  conveyance 
and  of  his  deed  of  covenant,  which  was  all  B.  could  ob- 
tain; B.  then  sold  a  part  to  C,  and  C.  insisted  upon 
having  a  covenant  fi'om  B.  to  produce  all  the  title  deeds ; 
it  was  thought  that  C.  could  only  insist  upon  a  covenant 
from  B.  to  produce  the  conveyance  made  to  himself  and 
his  deed  of  covenant,  and  was  not  entitled  to  require  an 
absolute  covenant  to  produce  all  the  title  deeds.  The  late 
Mr.  Richmond,  and  also  another  conveyancer,  were  of 
this  opinion. 
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And  where  a  purchaser  having  taken  his  conveyance 
without  the  title  deeds,  but  with  a  covenant  for  the  pro- 
duction of  them,  afterwards  parts  with  his  own  purchase 
deed  to  a  subsequent  purchaser  of  part  of  his  original  pro- 
perty, he  may,  under  the  common  covenant  for  further 
assurance,  require  his  original  vendor,  who  retains  the 
title  deeds,  to  execute  a  duplicate  of  the  conveyance  to 
himself  for  his  security,  as  he  (the  purchaser  first  named) 
might  otherwise  be  without  any  deed  whatever.  Napper 
V.  Allingtony  1  Eq.  Ca.  Abr.  166,  pi.  4.  But  whether  a 
purchaser  who  has  neglected  to  take  with  his  conveyance 
a  covenant  from  his  vendor  to  produce  the  title  deeds,  can 
afterwards  compel  such  his  vendor  to  enter  into  a  cove- 
nant for  the  production  of  the  deeds  by  virtue  of  the  com- 
mon covenant  for  further  assurance,  seems  doubtful ;  he 
may,  however,  obtain  the  production  of  the  deeds  them- 
selves by  bill  in  equity.  Fain  v.  Ayers,  2  S.  &  St.  633 ; 
HaUett  V.  Middletouy  1  Russ.  243. 

As  a  general  rule,  in  the  absence  of  all  stipulation,  a 
purchaser  to  whom  the  title  deeds  cannot  be  or  are  not 
delivered  over,  is  entitled  to  attested  copies  of  all  deeds 
and  other  documents,  not  being  instruments  of  record  or 
in  the  nature  of  records,  necessary  for  the  support  of  his 
title,  and  this  at  the  expense  of  the  vendor.  The  instru- 
ments to  which  the  exception  applies  being  records,  or  in 
the  nature  of  records,  are  fines  and  recoveries,  proceedings 
in  Courts  of  Law  or  Equity,  or  other  courts  of  record,  en- 
rolments of 'deeds  and  other  documents,  probates  of  wills 
and  letters  of  administration,  and  perhaps  copies  of  court 
roll,  and  some  other  public  documents.  If  the  originals 
or  copies  of  any  of  these  recorded  documents  are  in  the 
vendor's  hands,  and  are  held  by  him  as  relating  solely  to 
the  property  agreed  to  be  aliened,  they  ought  to  be  given 
up. 
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As  attested  copies  of  documents  of  record  cannot  be 
properly  required  to  be  supplied  by  a  vendor  to  a  pur- 
chaser,  so  the  records  themselves,  or  copies  or  eictracts  of 
them,  are  not  usually  covenanted  to  be  produced,  unless 
being  in  the  vendor's  hands,  they  are  allowed  to  remain 
with  him  to  answer  some  particular  purposes.  2  Sug.  V. 
&  P.  119,  (10th  edit.) 

Where  an  estate  is  about  to  be  sold  in  lots,  of  which  it 
is  necessary  prior  to  the  sale  to  make  some  general  con* 
veyance  affecting  the  whole,  it  is  frequently  advisable  to 
make  such  conveyance  by  bargain  and  sale  enrolled,  with 
a  view  of  saving  to  the  vendor  the  trouble  and  expense  of 
giving  attested  copies,  and  a  covenant  for  the  production 
of  the  deed  of  conveyance  to  every  purchaser. 

It  never  can  be  a  sufficient  excuse  for  a  purchaser's 
waiving  the  production  of  any  deed  by  which  an  estate 
has  passed,  or  for  considering  it  as  inoperative,  to  say  that 
it  has  been  cancelled,  where  the  estate  has  not  been  ended 
by  effluxion  of  time.  The  cancellation  of  a  deed  can 
never  operate  to  revest  the  estate,  as  is  sometimes  sup* 
posed ;  Gilb.  Eq.  Ca.  235 ;  2  H.  Bla.  269 ;  and  there  is 
scarcely  any  case  whatever  where  it  is  advisable  to  cancel 
a  deed,  by  which  any  estate  not  regularly  determined  has 
once  passed. 

The  cancellation  of  a  lease  will  not  affect  property 
which  lies  in  livery ;  but  it  has  been  said,  that  a  .grant  of 
things  which  lie  in  grant  is  ended  by  cancellation  of  the 
deed  of  grant.  WootUy  v.  Gregory ,  2  Yo.  &  J.  636;  Bac. 
Ab.  Leases  T.  This  however  is  an  exception  to  the  gene- 
ral rule. 

An  agreement  which  is  abandoned,  a  bond  which  has 
been  paid  off,  or  a  lease  ended  by  effluxion  of  time,  may 
very  properly  be  cancelled.  But  it  is  impossible  to  say 
what  difficulties  may  occur  by  destroying  or  even  altering 
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a  deed  after  it  has  once  been  executed^  as  mil  be  seen  by 
considering  the  effect  which  any  alteration  may  produce. 
The  old  books  are  very  strict  in  regard  to  the  alteration  of 
deeds.  Thus,  it  is  said,  if  the  seal  of  a  deed  be  in  any 
way  broken  or  destroyed,  except  it  be  by  his  means  who 
takes  a  benefit  by  the  deed,  it  is  void ;  and  so  with  regard 
to  an  erasure  or  interlineation,  if  made  by  the  obligee  of 
a  bond,  or  even  by  a  stranger,  in  a  material  part  of  the 
document,  it  would  have  avoided  the  deed.  See  Shep. 
Touch.  70;  Com.  Dig,  tit.  Fait,  F.  1.  But  now  the  ob- 
ject of  interlineation,  of  the  cancellation,  or  alteration  is 
regarded,  before  it  is  decided  whether  the  deed  or  instru- 
ment is  rendered  void  or  not.  If  it  appear  to  be  accidental, 
or  for  the  purpose  of  supporting  the  instrument,  it  will  not 
destroy  the  document ;  B.  N.  P.  267,  268 ;  1  Marsh.  311; 
6  Taunt.  707 ;  and  a  deed  may  be  good  as  to  one,  al- 
though void  as  to  another.  However,  if  nothing  be  shown 
to  the  contrary,  any  interlineation  or  alteration  appearing 
in  a  deed,  will  be  presumed  to  have  been  made  before,  and 
not  after  the  execution  of  it.     1  Keb.  22. 
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CHAPTER  XVIIL 

CONDITIONS   OF  BALE. 


Conditions  of  sale^  or  the  special  agreement  under  which 
a  purchase  is  made^  often  contain  very  important  stipula- 
tions materially  varying  the  rights  of  purchasers  in  regard 
to  matters  of  title^  by  which  too  often  the  value  and  sub- 
sequent enjoyment  of  the  estate  purchased  is  affected. 

Stipulations  in  contracts  or  in  conditions  of  sale,  such 
as  the  following,  viz.,  that  a  vendor  shall  produce  only 
such  a  title  as  he  received  from  another,  or  such  a  title  as 
he  actually  has,  or  can  produce ;  or  that  he  shall  not  pro- 
duce any  deeds  which  are  not  in  his  own  custody;  or 
that  all  recitals  shall  be  taken  as  the  only  evidence  of  the 
deeds  recited ;  or  that  he  shall  not  be  required  to  identify 
the  different  descriptions  of  the  property  which  is  the 
subject  of  sale  (upon  which  we  have  observed  at  p.  40) ; 
or  that  he  shall  not  be  required  to  make  out  certain  links 
in  a  pedigree,  or  to  make  out  any  title  to  outstanding 
terms  of  years,  or  not  to  produce  some  particular  deed ; 
or  that  a  purchaser  shall  be  satisfied  with  a  twenty  years' 
title ;  or  that  all  objections  to  the  title,  if  not  made  within 
a  short  period  (fourteen  days  or  sooner)  after  the  abstract 
is  delivered,  shall  be  considered  as  waived ;  see  Tanner 
v.  Smith,  10  Sim.  410;  or  that  some  particular  person 
interested  shall  not  be  required  to  join  in  the  conveyance ; 
all  such  and  similar  conditions  are  regaixled  with  great 
jealousy,  and  ought  to  be  sufficient  to  put  a  purchaser 
upon  his  guard  before  he  signs  the  contract,  or  bids,  un- 
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less  he  be  aware  of  some  very  good  reason  for  the  inser- 
tion of  such  stipulations,  because  such  provisions  and 
many  others  of  a  general  nature,  are  frequently  only  a 
cloak  to  cover  some  particular  vital  defect,  and  are  intro- 
duced designedly,  into  conditions  of  sale  by  auction,  by 
vendors  who  know  the  weak  points  of  their  own  titles. 
Such  conditions  are  almost  always  found  materially  to  im- 
pede or  interfere  with  the  future  enjoyment  and  subse- 
quent alienation  of  the  property.  In  sales  where  these 
unusual  conditions  are  inserted,  they  have,  as  against  the 
vendor,  the  effect  of  materially  affecting  the  biddings ; 
and  therefore  it  is  sometimes  a  question  whether  trustees 
or  assignees,  or  others  specially  entrusted  to  sell,  and  who 
ought  to  make  the  utmost  of  the  property,  are  authorized 
to  insert  very  stringent  conditions  which  may  have  the 
effect  of  damping  a  sale,  and  consequently  of  reducing  the 
price. 

If  it  clearly  appear  to  a  purchaser  that  the  conditions 
of  sale  are  so  stringent  as  probably  to  have  had  the  effect 
of  depreciating  the  property,  and  if  he  be  aware  that  there 
are  parties  beneficially  interested  who  may  at  a  future 
time  complain  of  a  sacrifice  of  their  rights,  and  by  appli- 
cation to  a  Court  of  Equity  perhaps  set  aside  the  sale,  the 
purchaser  may  avail  himself  of  these  circumstances,  as  a 
defence  to  a  suit  for  completion  of  the  contract.  See  Ord 
V.  Noely  6  Mad.  438 ;  and  Hobson  v.  Bell,  2  Beav.  21. 

A  purchaser  under  a  sale  by  auction  is  often  compelled 
to  accept  a  title  which  afterwards  he  is  unable  to  carry 
into  the  market  again,  either  for  the  purpose  of  sale  or 
mortgage,  and  it  is  well  known  in  practice  tliat  it  is  often 
the  first  step  taken  by  a  purchaser,  in  order  to  pay  for  an 
estate,  to  borrow  a  part  of  the  price  by  way  of  mortgage. 

The  great  saving  which  a  vendor  is  able  to  effect,  both 
in  trouble  and  expense,  by  suiting  his  conditions  or  his 
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contract  to  the  peculiar  state  of  his  title,  strongly  recom* 
mends  the  practice  of  investigating  a  title  prior  to  a  sale« 
Indeed  the  present  system  of  minute  investigation  of  titles 
by  a  purchaser,  which  is  in  a  great  degree  rendered  neces- 
sary by  the  practice  of  the  Courts  and  the  rules  of  law 
and  equity,  is  such,  that  lai^e  sales  ought  seldom  to  be 
made  without  adopting  the  precaution  of  a  previous  inves- 
tigation. Sometimes  from  a  want  of  attention  in  this 
respect,  beneficial  sales  made,  are  subsequently  avoided, 
and  safe  titles  are  rejected  as  unmarketable. 

Points  however  constantly  occur  upon  titles,  and  are 
considered  as  difEculties  which,  although  they  cannot  be 
obviated  or  got  rid  of,  not  having  been  provided  against 
by  the  contract,  nor  even  mentioned  at  the  time  of  sale, 
will  nevertheless  not  render  a  title  altogether  unmarket- 
able, although  they  may  seriously  affect  the  property  in 
the  value  or  enjoyment  of  it.  Thus  it  has  been  decided 
that  the  circumstance  of  quit  rents  being  payable  out  of 
an  estate,  is  not  a  sufficient  reason  for  avoiding  a  sale, 
even  when  no  previous  mention  of  quit  rents  payable  has 
been  made,  such  rents  being  considered  as  incidents  of 
tenure,  and  capable  of  being  the  subject  of  compensation. 
As  we  have  stated  ante,  p.  16,  and  generally  in  cases  of 
false  description  or  of  misdescription  it  seems  to  be  settled, 
that  where  compensation  may  be  fiurly  made  for  the  di- 
minished value  of  the  estate  purchased,  it  shall  be  made 
and  the  contract  supported ;  but  that  where  the  defect  is 
incapable  of  being  remedied  by  compensation,  or  where 
the  difference  or  defect  is  very  considerable,  the  purchaser 
may  avoid  the  bargain  or  not  at  his  pleasure.  See  1  8ug. 
V.  and  P.  pp.  49,  484,  (10  edit.) 

It  is  most  expedient,  where  there  is  any  doubt  or  diffi- 
culty upon  a  title,  that  the  agreement  or  conditions  of 
sale  should  be  prepared  by  the  solicitor  rather  than  by 
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the  auctioneer,  as  the  Bolioitor  will  be  better  able  to  suit  the 
conditions  to  the  circumstances  of  the  case.  One  rule  is 
very  necessary  to  be  observed  in  drawing  conditions  of 
sale,  that  they  be  sufficiently  comprehensive  to  cover  any 
supposed  defect  where  any  defect  is  intended  to  be  pro- 
vided against,  and  yet  it  is  necessary  to  be  careful  that 
too  stringent  and  particular  conditions,  where  the  case 
does  not  absolutely  require  it,  should  not  be  inserted.  At 
all  events,  whatever  is  intended  to  be  the  meaning  of  a 
condition  should  be  clearly  expressed,  and  not  left  to  in- 
ference and  implied  conclusions;  for  the  Courts  do  not 
favour  vendors  in  the  construction  of  such  conditions. 

Still  it  is  quite  allowable  for  a  seller  to  offer  for  sale, 
and  to  contract  to  sell,  a  property  with  a  doubtful  title,  or 
even  without  any  apparent  title ;  but  then  he  must  pro- 
vide for  such  a  case  and  duly  apprise  the  purchaser  of 
what  he  is  about  to  buy.  Freme  v.  Wrighty  4  Mad.  364. 
It  is  well  known  that  conditions,  as  delivered  out  in  writ- 
ing or  in  print  at  the  time  of  sale,  cannot  be  varied  by  the 
verbal  declarations  or  explanations  of  the  auctioneer  or  of 
any  other  agent.  If  therefore  it  be  found  expedient  at 
the  time  of  sale  to  alter  the  written  or  printed  conditions, 
or  the  particulars  of  the  property,  the  auctioneer  should 
himself  alter  them  in  writing  before  he  commences  the 
sale,  and  state  the  nature  of  the  alteration  he  has  so  made. 
See  Powell  v.  Edmundsy  12  East,  6. 

If  conditions  or  particulars  relating  to  a  sale  state  any 
thing  as  a  material  fact  of  which  it  is  not  probable  the 
purchaser  can  well  inform  himself,  the  vendor  will  be  held 
to  be  bound  by  such  a  statement,  and  must  subsequently 
prove  it,  or  incur  the  liability  of  having  his  contract  set 
aside>  or  of  being  compelled  to  make  compensation.  Thus 
a  description  that  tithes  or  a  tithe  rent-charge,  or  quit 
rents  or  profits  of  a  manor;  produce  a  certain  sum  per 
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annum,  if  set  forth  by  an  agreement  or  particulars  or 
conditions  of  sale,  must  be  taken  to  be  a  material  ingre- 
dient of  the  contract,  which  must  be  substantiated  by  the 
vendor. 

If  a  vendor  has  it  not  in  his  power  to  deliver  the  title 
deeds  to  a  purchaser,  it  should  be  so  stated  by  the  con- 
ditions of  sale,  and  the  arrangement  which  is  intended  to 
be  made  in  lieu  of  the  deeds  being  given  up,  should  be 
explained,  and  at  whose  expense  any  covenants  for  pro- 
duction of  deeds  are  to  be  made. 

The  payment  of  the  auction  duty  will  fall  upon  the 
vendor  unless  it  be  stipulated  by  the  conditions  that  it 
shall  be  paid  in  some  other  way,  one-half  by  the  vendor 
and  half  by  the  purchaser,  or  otherwise  as  may  be  deemed 
advisable. 

It  seems  that  one  of  the  conditions  not  unfrequently 
inserted  upon  sales  by  auction,  namely,  that  no  purchaser 
shall  retract  his  or  her  bidding,  is  scarcely  such  a  con- 
dition as  could  legally  be  insisted  upon  as  a  condition 
against  common  right,  any  more  than  one  party  can  bind 
another  down  to  abide  by  the  decision  of  an  arbitrator, 
and  forego  all  appeal  to  the  courts  of  law, — or  than  that 
parties  should  be  allowed  to  agree  among  themselves  that 
what  is  always  required  by  the  law  to  be  in  writing  should 
be  valid  and  binding  without  writing, — or  that  neither 
party  should  take  objection  to  an  instrument  for  want  of 
a  stamp, — such  agreements  being  nugatory  in  the  eye  of 
the  law.  Perhaps  the  best  commentary  or  explanation 
that  can  be  offered  of  what  conditions  of  sale  ought  to 
contain,  may  be  made  by  setting  forth  several  special  con- 
ditions which  have  in  peculiar  cases  been  required  and 
acted  upon.  Some  of  these  are  added,  and  may  be  seen 
in  the  Appendix,  most  of  them  prepared  by  counsel  of 
eminence.    Any  indemnity  or  compensation  mtended  to 
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be  made  to  a  purchaser  against  defects  or  incumbrances 
affecting  the  property,  should  be  stated  by  the  conditions. 
As,  for  instance,  where  there  are  quit  rents,  or  a  large 
ground  rent,  chargeable  upon  an  entire  property,  and  one 
lot  is  intended  to  be  burdened  with  this  payment,  and 
other  parts  to  be  exonerated,  this  should  be  fully  set  forth 
and  explained. 

Conditions  of  sale  can  only  be  regarded  as  the  present 
agreement  entered  into  by  the  parties.  That  agreement, 
like  all  others,  may  be  varied  or  even  avoided  and  ano- 
ther substituted;  and  this  will  be  held  to  be  intended 
if  a  deed  be  made  between  the  same  parties,  where  the 
deed  gives  effect  to  a  different  arrangement  from  that 
stated  by  the  conditions.  The  deed  will  be  held  to  over- 
rule the  conditions,  in  the  same  manner  as  a  marriage  set- 
tlement is  held  to  be  a  new  arrangement  where  articles, 
although  previously  existing,  have  not  been  followed  in 
the  preparation  of  the  settlement ;  and  where  the  deed  is 
not  stated  to  be  made  pursuant  to  articles,  a  new  agree- 
ment on  the  subject  is  presumed  to  have  been  made,  and 
the  articles  are  over-ruled  by  the  actual  settlement. 
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CHAPTER  XIX. 

SEARCHES  NECESSARY  TO  BE  MADE  BEFORE  COMPLBTINa 

A  CONTRACT. 

In  the  preceding  pages  we  have  more  than  once  alluded 
to  different  searches  requisite  to  be  made  by  every  prudent 
purchaser  before  completing  his  contract.  These  depend 
in  each  case  upon  the  locality^  tenure,  and  particular  in- 
terest of  the  property  disposed  of,  and  upon  the  powers, 
rights,  and  liabilities  of  the  owner,  or  of  the  parties  making 
the  conveyance. 

The  difficulties  in  regard  to  these  searches  have  been 
much  lessened  by  two  or  three  recent  acts  of  parliament, 
to  which  we  must  again  shortly  refer. 

Under  the  4  &  5  Will.  &  Mary,  c.  20  (continued  by  the 
7  &  8  Will.  3,  c.  36),  judgments  of  the  Courts  of  Common 
Pleas,  King's  Bench,  and  Exchequer  were  directed  to  be 
entered  in  a  book  and  docketed ;  and  unless  so  entered  and 
docketed  were  declared  not  to  be  binding  upon  lands  or 
tenements  as  against  purchasers  or  mortgagees,or  as  against 
heirs,  executors  or  administrators  in  the  administration  of 
assets.  The  execution  (an  elegit)  which  issued  upon  such 
judgments  prior  to  the  next  mentioned  statute,  authorized 
a  moiety  only  of  the  lands  to  be  seized  by  the  creditor; 
and  no  trust  estates  could,  under  the  Statute  of  Frauds,  be 
taken  by  the  creditor  to  which  the  debtor  was  not  solely 
entitled  at  the  time  of  execution  sued.  Doe  v.  Crreenhill, 
4  Barn.  &  Aid.  684. 

Notice  of  judgments  was,  however,  sufficient  to  affect 
any  purchaser  with  liability  to  such  charges,  even  though 


SEARCHSa  BBPORE  OOMPLBTINQ  A  CONTRACT.    383 

not  docketed,  nor  registered  under  those  local  acts  where 
registration  is  deemed  essentiali  the  consequences  of  notice 
not  having  been  varied. 

Under  the  old  law,  therefore,  prior  to  the  statute  1  &  2 
Vict.  c.  110,  the  searches  necessary  to  be  made  upon 
almost  every  purchase  were  the  Courts  of  Common  Pleas, 
King's  Bench,  and  Exchequer,  for  judgments  in  those 
several  courts,  and  the  Crown  OflSce  or  Exchequer  Office 
for  debts  due  to  the  crown ;  and  it  was  in  most  cases  desir- 
able to  ascertain  by  the  best  means  within  the  purchaser's 
power  whether  any  of  the  owners  or  late  owners  had 
been  accountants  or  sureties  for  accountants  to  the  crown. 
The  Enrolment  Office  was  also  necessary  to  be  searched 
for  annuities,  and  if  any  proceedings  or  suits  in  Chancery, 
or  in  the  Common  Law  Courts,  were  suspected  to  be 
pending,  the  purchaser  was  under  the  necessity  of  ascer- 
taining what  those  proceedings  were,  in  order  to  be  secure 
from  the  consequences  of  lis  pendens ;  besides  this,  it 
was  often  desirable  to  search  the  office  where  securities 
entered  into  by  receivers  under  the  Court  of  Chancery 
were  recorded,  such  receivers  being  always  regarded  as 
accountants  to  the  crown.  In  every  register  county  the 
register  was  also  requisite  to  be  searched. 

The  court  rolls  were  likewise  formerly  always  searched, 
as  at  present,  for  incumbrances;  but  copyholds  prior  to 
the  1  &  2  Vict.  c.  1 10,  were  not  liable  to  be  taken  in  exe- 
cution. 

Of  these  several  searches,  that  for  judgments  was  by 
far  the  most  troublesome  and  expensive ;  for  it  was  ne- 
cessary to  search  not  only  at  the  office  where  the  judg- 
ments of  each  Court  were  docketed,  but  at  the  office 
where  the  more  recent  judgments  of  each  Court  were 
lying  after  being  carried  in  before  the  docket  could  be 
prepared  \  added  to  this,  the  confusion  arising  from  the 
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similarity  of  names  without  any  residence  or  description 
of  the  party  "being  inserted,  made  a  search  for  judgments, 
*  where  the  vendor  had  a  common  name,  a  laborious  and 
unsatisfactory  task,  for  it  was  almost  impossible  to  prove 
that  a  particular  judgment  did  not  attach  upon  the  par- 
'  ticular  property  or  individual.    The  purchaser's  solicitor 
might  sometimes  inquire,  where  he  knew  that  the  parties 
with  whom  he  was  dealing  were  respectable,  what  incum- 
brances or  liabilities  existed,  or  what  proceedings,  if  any, 
were  pending;  and  he  might  obtain  the  answer  or  cer- 
tificate of  the.  vendor's  solicitor  in  writing,  denying  all 
charges  or  liabilities;  but  this,  it  is  evident,  was  likewise  un- 
satisfactory,— a  party  sued,  particularly  if  in  embarrassed 
circumstances,  has  often  recourse  to  some  other  than  his 
regular  solicitor,  to  whom  he  does  not  like  to  disclose  the 
state  of  his  affairs;  or  many  other  causes  might  be  suggested 
which  are  likely  to  prevent  a  vendor's  solicitor  knowing 
his  client's  liabilities,  or  feeling  bound  to  communicate  all 
that  he  knows.    These  difficulties  have  to  a  great  extent 
been  remedied  by  the  provisions  of  two  recent  statutes,  the 
1  &  2  Vict.  c.  110,  and  the  2  &  3  Vict.  c.  11 ;  and  the  only 
ofHce  now  where  it  is  necessary  to  search  for  judgments 
entered  up  since  the  1st  day  of  October,  1838,  is  the  office 
of  the  Senior  Master  of  the  Common  Pleas  in  Serjeants' 
Inn,  Chancery  Lane,  where  are  kept  books  with  entries 
and  alphabetical  indexes,  pursuant  to  the  directions  of  the 
first-mentioned  act.     By  the  11th  section  of  that  act,  ex- 
ecution may  now  be  made  of  the  entirety  of  the  debtor's 
lands  and  hereditaments,  including  copyholds,  as  was  for- 
merly made  of  a  moiety  under  the  old  law ;  and  by  sec- 
tion 13,  judgments  are  to  operate  as  a  charge  upon  all 
lands  and  hereditaments,  &c.  (including  copyholds)  of  or 
to  which  such  person  at  the  time  of  entering  up  such  judg- 
ment shall  be  seised  or  entitled  at  law  or  in  equity,  or 
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over  which  he  has  any  disposing  power  which  he  might 
exerdise  for  his  own  benefit,  without  the  assent  of  any 

« 

other  person ;  and  they  are  also  to  be  binding  against  ihe 
issue  of  his  body  and  all  other  persons  whom  he  mjght 
without  the  assent  of  any  other  person  cut  off  and  debar 
from  any  remainder  or  other  interest  out  of  the  heredita- 
ments; and  it  is  declared  that  every  judgment  creditor 
shall  have  the  same  remedies  in  a  Court  of  Equity  .against 
the  hereditaments  so  charged  by  virtue  of  the  act,  as  he 
would  be  entitled  to  in  case  the  person  against  whom  such 
judgment  shall  have  been  so  entered  up;  had  power  to 
charge,  and  had  agreed  to  charge,  the  same  hereditaments 
with  the  amount  of  such  judgment  debt  and  interest 
thereon ;  with  a  proviso  that  no  judgment  creditor  shall 
proceed  in  equity  to  obtain  the  benefit  of  such  charge 
until  after  the  expiration  of  one  year  from  the  time  of 
entering  up  such  judgment;  nor  shall  such  charge  operate 
to  give  the  judgment  creditor  any  preference  in  case  of 
the  bankruptcy  of  the  person  against  whom  judgment 
shall  have  been  entered  up,  unless  such  judgment  shall 
have  been  entered  up  one  year  at  least  before  the  bank- 
ruptcy ;  with  a  proviso  also  that  as  regards  purchasers, 
mortgagees,  or  creditors,  who  shall  before  the  time  ap- 
pointed for  the  commencement  of  the  act  (the  1st  October, 
1838),  such  judgment  shall  not  affect  lands,  tenements, 
or  hereditaments,  otherwise  than  as  the  same  would  have 
been  affected  prior  to  the  act ;  and  that  nothing  in  the 
act  contained  shall  be  deemed  or  taken  to  alter  or  affect 
any  doctrine  of  Courts  of  Equity,  whereby  protection  is 
given  to  purchasers  for  valuable  consideration  without 
notice. 

By  sect*  18  of  the  same  act  is  also  enacted,  that  all  de- 
crees and  orders  of  Courts  of  Equity,  and  all  rules  of 
Courts  of  Common  Law,  and  all  orders  of  the  Lord  Chan- 
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cellor  or  of  the  Court  of  Review  in  bankruptcy,  and  all 
orders  of  the  Lord  Chanceller  in  matters  of  lunacy, 
whereby  any  sum  of  money,  or  any  costs,  charges  or  ex- 
penses shall  be  payable  to  any  person,  shall  have  the 
effect  of  judgments  in  the  Superior  Courts  of  Conmion 
Law,  and  the  persons  to  whom  any  such  monies  or  costs, 
charges  or  expenses  shall  be  payable,  shall  be  deemed 
judgment  creditors  within  the  meaning  of  the  act ;  and  all 
powers  thereby  given  to  the  judges  of  the  Superior  Courts 
of  Common  Law,  with  respect  to  matters  depending  in  the 
same  Courts,  shall  and  may  be  exercised  by  Courts  of 
Equity  with  respect  to  matters  therein  depending,  and  by 
the  Lord  Chancellor  and  the  Court  of  Review  in  matters 
of  bankruptcy,  and  by  the  Lord  Chancellor  in  matters  of 
lunacy ;  and  all  remedies  thereby  given  to  judgment  cre- 
ditors, are  in  like  manner  given  to  persons  to  whom  any 
monies  or  costs,  charges  or  expenses  are  by  such  orders 
or  rules  respectively  directed  to  be  paid. 

And  by  sect,  19  it  is  declared,  that  no  judgment  of  any 
of  the  said  Superior  Courts,  nor  any  decree  or  order  in 
any  Court  of  Equity,  nor  any  rule  of  a  Coiut  of  Common 
Law,  nor  any  order  in  bankruptcy  or  lunacy,  shall  by 
virtue  of  the  act  affect  any  lands,  tenements,  or  heredi- 
taments, as  to  purchasers,  mortgagees,  or  creditors,  unless 
and  until  a  memorandum  or  minute  containing  the  name 
and  the  usual  or  last  known  place  of  abode,  and  the  title, 
trade,  or  profession  of  the  person  whose  estate  is  intended 
to  be  affected  thereby,  and  the  Court  and  the  title  of  the 
cause  or  matter  in  which  such  judgment,  decree,  order,  or 
rule  shall  have  been  obtained  or  made,  and  the  date  of 
such  judgment,  decree,  order,  or  rule,  and  the  account  of 
the  debt,  damages,  costs,  or  monies  thereby  recovered  or 
ordered  to  be  paid,  shall  be  left  with  the  senior  master  of 
the  Court  of  Common  Pleas,  at  Westminster,  who  shall 
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forthwith  enter  the  same  particulars  in  a  book,  in  alpha- 
betical order^  by  the  name  of  the  person  whose  estate  is 
intended  to  be  affected  by  such  judgment^  decree,  order, 
or  rule ;  and  such  officer  shall  be  entitled  for  any  such 
entry  to  the  sum  of  5s.y  and  all  persons  shall  be  at  liberty 
to  search  the  same  book  on  payment  of  the  sum  of  Is. 

It  may,  perhaps,  be  worth  noticing  here,  that  by  the 
above  act  (sect.  14)  powers  are  given  to  judgment  creditors 
of  seizing  in  execution,  under  the  order  of  a  judge,  govern- 
ment stocks,  ftmds,  or  annuities,  or  stock  or  shares  in  any 
public  company  in  England ;  and  by  the  same  act  (sect. 
39)  a  new  act  of  bankruptcy  is  created  by  filing  papers  in 
the  Bankrupt  Office,  and  giving  to  the  debtor  notice  of  a 
debt  due  as  therein  is  directed ;  and  the  act  of  filing  a 
petition  as  therein  is  mentioned,  is  also  declared  to  be  an 
act  of  bankruptcy. 

By  the  2  Vict.  c.  11,  it  is  declared  (sect.  2),  that  no 
judgment  then  docketed  and  entered  under  the  act  of  the 
4  &  6  W.  &  M.  c.  20,  shall,  after  the  1st  day  of  August, 
1841,  affect  any  lands,  tenements,  or  hereditaments  as  to 
purchasers,  mortgagees,  or  creditors,  unless  and  until  such 
memorandum  or  minute  thereof,  as  is  prescribed  in  the  act 
of  1  &2  Vict.  c.  110,  shall  be  lefl  with  the  senior  master 
of  the  Court  of  Common  Pleas,  who  shall  forthwith  enter 
the  same  in  manner  directed  in  regard  to  judgments ;  and 
such  officer  shall  be  entitled  for  any  such  entry  to  the  sum 
of  6s.  And  by  sect.  3  it  is  enacted,  that  in  addition  to  the 
entry  by  the  said  last-mentioned  act,  or  by  this  act  re- 
quired to  be  made  in  a  book  by  the  senior  master,  of  the 
particulars  contained  in  every  memorandum  or  minute  lefl 
with  him  of  any  judgment,  decree  or  order,  rule  or  order, 
he  shall  insert  in  such  book  the  year  and  the  day  of  the 
month  when  every  such  memorandum  or  minute  is  so  left 
with  him :  and,  by  sect.  4,  it  is  enacted,  that  all  judgments 
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of  any  of  the  Superior  Courts,  decrees  or  orders  ia  any 
Court  of  Equity,  rules  of  a  Court  of  Common  Law,  and 
orders  in  bankruptcy  or  lunacy,  which,  since  the  passing 
of  the  said  act  of  the  1  &  2  Vict.  c.  110,  have  been  or 
shall  be  registered  under  the  provisions  therein  contained, 
shall,  after  the  expiration  of  five  years  from  the  date  of 
the  entry  thereof,  be  null  and  void  against  lands,  tene- 
ments, and  other  hereditaments,  as  to  purchasers,  mort- 
gagees, or  creditors,  unless  a  like  memorandum  or  minute 
as  was  required  in  the  first  instances  is  again  left  with  the 
senior  master  of  the  said  Court  of  Common  Pleas,  within 
five  years  before  the  execution  of  the  conveyance,  settle- 
ment, mortgage,  lease,  or  other  deed  or  instrument  vesting 
or  transferring  the  legal  or  equitable  right,  title,  estate, 
or  interest  in  or  to  any  such  purchaser  or  mortgagee  for 
valuable  consideration,  or  as  to  creditors,  within  five  years 
before  the  right  of  such  creditors  accrued,  and  so,  toties 
guoties,  at  the  expiration  of  every  succeeding  five  years ; 
and  the  senior  master  shall  forthwith  re-enter  the  same  in 
like  manner  as  the  same  was  originally  entered ;  and  such 
officer  shall  be  entitled  for  any  such  re-entry  to  the  sum 
of  U, :  and,  by  sect.  5,  it  is  provided,  that  as  against  pur- 
chasers and  mortgagees,  without  notice  of  any  such  judg- 
ments, decrees  or  orders,  rules  or  orders,  none  of  such 
shall  affect  any  lands,  or  any  interest  therein,  ftirther  or 
otherwise  in  any  respect,  although  duly  registered,  than  a 
judgment  of  one  of  the  Superior  Courts  would  have  bound 
such  purchaser  or  mortgagee  before  the  said  act  of  the  1  &, 
2  Vict.  c.  110,  where  it  had  been  duly  docketed :  and,  by 
sect.  6,  it  is  further  provided,  that  nothing  in  the  said  act 
of  1  &  2  Vict.  c.  110,  nor  in  this  act  contained,  shall  ex- 
tend to  revive  or  restore  any  judgment  which  shall  be 
extinguished  or  barred,  nor  shall  the  same  extend  to  affect 
or  prejudice  any  judgment  as  between  the  parties  thereto  or 
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their  representatives.  And,  by  sect.  7,  it  is  enacted,  that 
no  lis  pendens  shall  bind  a  purchaser  or  mortgagee  without 
express  notice  thereof,  unless  and  until  a  memorandum  or 
minute  containing  the  name,  and  the  usual  or  last  known 
place  of  abode,  and  the  title,  trade,  or  profession  of  the 
person  whose  estate  is  intended  to  be  affected  thereby, 
and  the  CSourt  of  Equity,  and  the  title  of  the  cause  or 
information,  and  the  day  when  the  bill  or  information  was 
filed,  shall  be  left  with  the  senior  master  of  the  said  Court 
of  Common  Pleas,  who  shall  forthwith  enter  the  same 
particulars  in  a  book  in  alphabetical  order,  by  the  name 
of  the  person  whose  estate  is  intended  to  be  affected  by 
such  lis  pendens  J  and  the  sum  of  2s,  6d,  shall  be  paid  for 
such  entry :  and  the  provisions  before  contained  as  to  the 
re-entering  of  judgments  every  five  years,  and  the  fee 
payable  thereon,  shall  extend  to  every  case  of  lis  pendens 
which  shall  be  registered.  And,  by  sect.  8,  it  is  enacted, 
that  no  judgment,  statute,  or  recognizance,  which  shall 
thereafter  be  obtained  or  entered  into  to  the  crown,  or  in- 
quisition by  which  any  debt  shall  be  found  due  to  the 
crown,  or  obligation  or  specialty  which  shall  thereafter  be 
made  to  the  crown  in  manner  mentioned  in  the  said  act, 
or  any  acceptance  of  office  by  any  officer  whose  lands 
shall  thereby  become  liable  to  the  payment  of  arrearages 
as  therein  mentioned,  shall  affect  any  lands  as  to  pur- 
chasers or  mortgagees,  unless  and  until  a  memorandum 
or  minute  containing  the  name,  and  the  usual  or  last  place 
of  abode,  and  the  title,  trade,  or  profession  of  the  person 
whose  estate  is  intended  to  be  affected  thereby,  and  also 
in  the  case  of  any  judgment,  the  Court  and  the  title  of  the 
cause  in  which  such  judgment  shall  have  been  obtained, 
and  the  date  of  such  judgment,  and  the  amount  of  the 
debt,  damages,  and  costs  thereby  recovered ;  and  also  in 
the  case  of  a  statute  or  recognizance,  the  sum  for  which 
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the  same  was  acknowledged,  and  before  whom  the  same 
was  acknowledged,  and  the  date  of  the  same ;  and  also  in 
the  case  of  an  inquisition,  the  sum  thereby  found  to  be 
due,  and  the  date  of  the  same ;  and  also  in  the  case  of  an 
obligation  or  specialty,  the  sum  in  which  the  obligee  shall 
be  bound,  or  for  which  the  obligation  or  specialty  shall  be 
made,  and  the  date  of  the  same ;  and  also  in  the  case  of 
acceptance  of  office,  the  name  of  the  office,  and  the  time 
of  the  officer  accepting  the  same,  shall  be  left  with  the 
senior  master  of  the  said  Court  of  Common  Pleas,  who 
shall  forthwith  enter  the  same  particulars  in  a  book,  to  be 
intituled  The  Index  to  Debtors  and  Accountants  to  the 
Crown,  in  alphabetical  order,  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  such  judgment, 
statute,  or  recognizance,  inquisition,  obligation,  or  spe- 
cialty, or  the  acceptance  of  any  office,  and  the  sum  of 
2s.  6d.  shall  be  paid  for  such  entry ;  and  all  persons  shall 
be  at  liberty  to  search  the  same  book,  and  also  the  other 
books  to  be  kept  according  to  the  provisions  of  the  said 
act  of  the  1  &  2  Vict.  c.  110,  on  payment  of  the  sum  of 
Is.,  whether  one  only  or  both  of  the  said  books  shall  be 
searched,  and  no  multiplication  of  books  is  to  increase  the 
fee.  And,  by  sect.  9,  it  is  enacted,  that  whenever  a  qui" 
etus  shall  be  obtained  by  a  debtor  or  accountant  to  the 
crown,  and  an  office  copy  thereof  shall  be  left  with  the 
senior  master  of  the  said  Court  of  Common  Pleas,  toge- 
ther with  a  certificate  signed  by  the  Accountant-General 
that  the  same  may  be  registered,  the  said  master  shall 
forthwith  enter  the  same  in  the  said  book  of  debtors  and 
accountants  to  the  crown,  in  alphabetical  order,  by  the 
name  of  the  person  whose  estate  is  intended  to  be  dis^ 
charged  by  such  quietus,  with  the  date,  and  shall  for  any 
such  entry  be  entitled  to  a  fee  of  2s.  6d.  And,  by  sect. 
10,  it  is  enacted,  that  it  shall  be  lawful  for  the  Commis- 
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sioners  of  the  Treasury,  or  any  three  of  them,  upon  pay- 
ment of  such  sums  of  money  as  they  may  think  fit  to 
require,  to  be  applied  in  the  liquidation  of  the  debt  or  lia- 
bility of  any  debtor  or  accountant  to  the  crown^  or  upon 
such  other  terms  as  they  may  think  proper,  to  certify  that 
any  lands  of  any  such  crown  debtor  or  accountant  shall 
be  held  wholly  exonerated  from  all  further  claims  of  the 
crown,  or  in  cases  of  leases  for  fines,  to  certify  that  the 
lessees  shall  hold  so  exonerated,  without  prejudice  to  the 
rights  and  remedies  of  the  crown,  against  the  reversion  of 
the  lands  comprised  in  such  leases,  and  the  rents  and 
covenants  of  the  same,  and  thereupon  the  same  lands 
shall  be  held  wholly  exonerated  and  dischai^ed  as  afore*" 
said. 

From  these  two  acts  it  may  be  perhaps  useful  to  make 
a  few  general  deductions,  showing  the  present  altered 
state  of  the  law. 

It  will  be  seen  that  the  acts  have  diminished  the  trouble 
of  search  at  eight  or  nine  different  offices  for  entries,  most 
of  which  are  now  to  be  found  at  one  office,  the  charge  for 
searching  all  the  books  there  being  limited  to  U. 

This  office  is  established  in  Serjeants'  Inn,  Chancery 
Lane  (a),  and  the  searches  commonly  made  there  are  to 
be  for  a  period  of  five  years  last  past  for  judgments,  de- 
crees, orders  of  the  Superior  Courts,  of  the  Court  of  Chan- 
cery and  of  the  Court  of  Review,  and  in  matters  of  lunacy 
and  the  rules  of  Common  Law  Courts  under  which  rules 
or  orders  any  sum  of  money  is  to  be  paid ;  also  for  any 
lii  pendens ;  and  for  crown  debts,  and  the  names  of  ac- 
countants to  the  crown  and  their  sureties,  since  the  1st 
October,  1838. 

(a)  The  times  duriog  which  this  office  is  open  are  from  elevea  till  three 
o'clock  in  vacation,  and  from  eleven  till  five  o'clock  in  term ;  and  in  the  long 
vMatioOi  from  eleven  till  two  o'clock.    The  fee  for  searebiog  is  li.  for  each 
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One  great  convenience  gained  by  the  establishment  of 
this  ofBce  is,  that  besides  the  different  charges  or  liabilities 
being  thus  collected  together,  the  name,  place  of  abode, 
and  the  title,  trade,  or  profession  of  each  party  charged  is 
entered  in  the  books.  Very  little  inquiry  is  therefore  ne- 
cessary to  ascertain  who  the  party  is  against  whom  a 
judgment  appears. 

It  has  been  suggested  that  a  difficulty  may  occur  in 
regard  to  the  identity  of  a  party  whose  name  is  not  rightly 
entered  in  the  books.  It  is  well  known,  that  under  the 
rules  of  the  Courts  of  Common  Law,  a  party  may  be  sued 
by  a  wrong  Christian  name,  or  even  by  wrong  initials,  to 
final  judgment,  unless  he  plead  in  abatement,  and  after 
judgment,  execution  may  issue  against  such  a  party  by 
such  wrong  description ;  in  certain  cases  therefore  a  per- 
son may  be  liable  to  the  consequences  of  a  judgment,  who 
is  not  properly  named  in  the  proceedings  against  him. 
But  his  actual  name,  place  of  abode,  title,  trade,  or  pro- 
fession must  be  entered  on  the  books  of  the  office,  in 
order  to  make  the  judgment  or  liability  effectually  binding 
under  the  words  of  the  act,  although  sued  by  another  or 
a  wrong  name. 

It  will  be  observed  that  under  the  provisions  of  the 
above  acts,  searches  for  judgments,  decrees,  rules,  orders, 
and  lis  pendens  need  only  be  made  for  five  years  back. 
But  this  does  not  apply  to  searches  for  crown  debts.  By 
the  terms  of  the  act  of  1  &  2  Vict  c.  110,  future  crown 
debts  only  are  required  to  be  registered,  and  these  entries 
when  made  are  not  required  to  be  renewed  every  five 
years,  as  in  the  case  of  judgments.  Thus  the  same  un- 
certain and  laborious  search  is  necessary  to  be  made  prior 
to  the  1st  October,  1838,  for  crown  debts  as  was  formerly 
necessary. 

How  far  back  this  search  for  crown  debts,  and  for  the 
names  of  debtors  and  accountants  to  the  crown,  should 
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be  carried,  must  depend  upon  each  particular  case.  In 
few  cases  will  it  probably  be  thought  necessary  to  search 
further  altogether  than  for  a  period  of  twenty  years,  a 
portion  of  that  search  being  made  at  the  Common  Pleas 
Office  so  far  as  it  extends,  and  the  remainder  of  the  twenty 
years'  search  prior  to  October,  1838,  being  made  at  the 
Queen's  Remembrancer's  Office,  Duke  Street,  Westminster, 
to  which  office  these  crown  records  have  been  lately  re- 
moved. 

This  search  for  crown  debts  was  formerly  made  at  the 
Exchequer  Office  in  the  Temple,  through  the  medium  of 
a  clerk  in  court ;  and  the  search  there  was  for  bails,  judg- 
ments, recognizances,  and  special  bonds.  But  only  bonds 
put  in  suit,  and  some  special  bonds,  are  now  recorded 
and  searched  for  in  the  above  office  in  Duke  Street  (i). 

At  this  office  of  the  Queen's  Remembrancer,  the  place 
of  abode  and  description  of  the  debtor  to  the  crown  against 
whom  the  search  is  made,  does  not  appear  in  the  books ; 
and  it  is  therefore  necessary,  when  a  name  appears  there 
which  may  be  probably  the  name  of  the  party  against 
whom  the  search  is  made,  to  inquire  at  the  particular  go- 
vernment office  in  which  the  liability  has  arisen,  in  order 
to  ascertain  whether  it  be  the  same  person.  As  all  the 
bonds  entered  into  at  the  government  offices  are  not 
brought  into  this  office,  it  seems  necessary,  in  order  that 
a  purchaser  may  be  quite  safe  from  crown  liabilities,  to 
inquire  at  each  office  whether  there  is  any  liability  attach- 
ing against  the  individual  in  question — an  inquiry  which 
he  will  probably  find  some  difficulty  in  getting  answered. 

It  seems  too  that  there  is  some  difficulty  in  ascertaining 
or  distinguishing  what  class  of  persons  become  so  far  liable 
to  the  claims  of  the  crown  as  to  render  their  property  sub- 

(b)  The  times  duriog  which  ttiis  office  is  open  are  from  tea  o*cIock  to  four 
o'clock,  and  the  charge  for  each  search  is  4d%  per  term. 
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ject  at  all  times  to  be  seized  for  debts  incurred.  They 
appear  to  be  all  persons  who  are  officers  of  or  acting 
immediately  under  the  crown :  all  who  are  receivers  and 
accountants  for  the  purpose  of  paying  money  into  the 
Exchequer,  and  their  respective  sureties ;  but  not  those 
who  receive  or  are  entrusted  with  money  to  be  again  laid 
out  by  them,  as  for  the  purpose  of  garrisoning^  provision- 
ing, or  victualling  under  any  public  departments :  all  spe- 
cialty and  simple  contract  debtors,  as  soon  as  the  debt 
appears  upon  record  (as  it  is  when  there  is  a  juc^ment  or 
recognizance);  jCiii^v.  <Ssit<A,  Whightw.34;  but  it  is  said 
that  a  bond  for  the  performance  of  duties  or  covenants 
does  not  give  a  lien  upon  the  lands  until  the  covenant  be 
broken.  7  Rep.  20  b ;  and  see  upon  this  subject  3  Prest. 
Abst.  304.    See  ahK)  Wild  v.  Fart,  4  Taunt.  346. 

The  real  property  of  all  such  specialty  debtors,  officers, 
accountants,  and  sureties  for  accountants  to  the  crown,  is 
affected  from  the  time  of  their  so  becoming  liable  in  re- 
spect of  the  debt  on  record,  or  of  their  being  appointed  to 
office,  or  of  their  becoming  accountants  or  sureties  as 
aforesaid,  until  a  quietus  has  been  obtained  by  them. 

The  individuals  so  liable  are  for  the  most  part  persons 
filling  the  following  offices  or  characters,  namely,  most  of 
the  great  public  officers  under  the  crown,  receivers-general 
of  taxes,  distributors  of  stamps,  farmers  of  the  post-horse 
duties,  postmasters,  the  chief  officers  of  excise  and  cus- 
toms, and  perhaps  collectors  of  customs  in  the  different 
ports. 

Some  bankers  are  also  receivers  of  revenue  monies,  and 
as  such  give  security  to  the  crown,  upon  which  they  may 
be  directly  liable. 

But  it  is  apprehended  that  manufacturers  of  Various 
articles,  such  as  of  bricks,  of  soap,  of  plate  glass,  &c. 
distillers,  maltsters,  auctioneers,  and  parties  entering  into 
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bonds  to  the  Treasury  for  the  performance  of  certain  duties 
or  engagements,  as  paymasters  in  the  War  Office,  and 
some  officers  in  the  Admiralty ;  likewise  some  parties  liable 
under  bonds  entered  into  to  the  Exchequer  Loan  Com- 
missioners upon  adyances  made  in  regard  to  public  works, 
and  many  others  in  the*  like  situations,  are  only  liable 
after  the  bonds  are  put  in  suit  and  the  debt  appears  upon 
record. 

So  likewise  common  retail  traders,  dealers  in  exciseable 
articles  and  the  like,  parish  collectors  of  taxes  (see  Casberd 
y.Attcmetf'Qeneral,6  Price,  411,  and  12  Price,  130),  and 
all  simple  contract  debtors  to  the  crown  until  after  judg- 
ment entered  up  or  inquisition  found,  when  they  become 
debtors  by  matter  of  record,  are  not  subject  in  respect  of 
their  lands  and  hereditaments  to  the  liabilities  usually 
attaching  to  accountants  of  the  crown.  Their  personalty 
is  bound  from  the  teste  of  the  writ  of  extent. 

It  may  be  well  here  to  mention  that  a  purchaser  cannot 
save  himself  from  the  claims  of  the  crown,  as  he  may  in 
the  case  of  common  judgments,  by  obtaining  or  taking 
an  assignment  of  an  old  satisfied  term ;  but  where  a  term 
has  never  been  assigned  to  attend,  and  is  still  subsisting, 
it  has  been  held  that  an  assignment  of  such  a  term  may 
protect  him.  King  v.  Smith,  3  Sugd.  .V.  &  P.  App.  36 } 
Rex  V.  Lamb,  13  Price,  649. 

It  is  well  known  that  receivers  appointed  by  the  Court 
of  Chancery,  and  their  sureties,  stand  in  the  same  situ- 
ation in  regard  to  liability  to  the  crown,  as  other  more 
direct  accountants  to  the  crown ;  the  recognizances  or  se- 
curities required  of  them  are  generally  made  out  to  the 
Master  of  the  Rolls  and  the  senior  master  in  Chancery^ 
and  are  enrolled  at  the  Inrolment  Office,  Chancery  Lane. 
A  purchaser,  who  has  any  reason  to  believe  that  his  vendor 
is  such  a  receiver,  should  make  the  inquiry,  and,  if  there 
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be  any  reasonable  doubt,  should  search  this  office ;  and 
every  receiver  should  upon  his  discharge,  or  upon  his 
duties  being  fulfilled,  take  care  to  get  his  recognizances  or 
securities  vacated. 

What  would  be  the  consequence  of  an  old  judgment  or 
crown  debt  being  found  subsisting  against  a  vendor  for 
twenty  years  or  upwards,  does  not  appear  to  have  been 
decided.  In  a  case  where  judgments  had  existed  for  fifty- 
five  years,  at  a  time  when  a  prior  owner,  liable  to  such 
judgments,  held  the  estate,  and  at  the  period  when  he 
parted  with  his  interest  were  not  satisfied,  such  a  circum- 
stance was  not  deemed  sufficient  to  render  a  title  objection- 
able ;  but  the  case  in  which  this  decision  occurred,  was  a 
case  of  leasehold  estate,  property  which  is  liable  only  to 
judgments  when  execution  is  sued  out  during  the  period 
of  ownership.  CoHstan  v.  Macklew,  2  Sim.  242.  In  the 
case  of  Willaume  v.  Gorges^  1  Campb.  217,  a  judgment 
which  was  of  thirty-two  years  standing  was  presumed  to 
be  satisfied. 

Under  the  1  &  2  Vict.  c.  110,  it  will  be  observed,  that 
a  judgment  is  now  a  charge  upon  lands  of  all  tenures, 
and  upon  legal  as  well  as  equitable  estates,  and  upon  in- 
corporeal hereditaments ;  and  judgments  could  not  under 
that  act  be  defeated  by  the  execution  of  a  power,  as  it  was 
formerly  held  they  might  be,  according  to  the  decision  of 
Doe  d.  Wigan  v.  Jones^  10  B.  k  C.  459.  But  by  the 
2  &  3  Vict.  c.  11,  8.  5,  it  appears  that  the  old  law  is 
restored  to  what  it  was  before  the  1  &  2  Vict,  c  110,  so 
far  as  respects  purchasers  and  mortgagees  without  notice. 
Therefore  a  purchaser  without  notice  of  judgments  against 
the  vendor,  claiming  under  an  appointment,  will  be  free^ 
as  formerly,  firom  the  eiFect  of  such  judgments,  although 
registered. 

Judgments  are  under  1  &  2  Vict,  c*  110^  binding  upon 
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the  issue  in  tai],  or  remainder-men  or  reversioners  after 
an  estate  tail ;  and  it  is  said,  2  Sugd.  V.  &  P.  405^  that 
this  enactment  renders  it  necessary  in  buying  from  one 
who  is  the  issue  of  a  tenant  in  tail,  or  of  a  remainder-man 
after  an  entail^  to  search  as  against  the  earUer  tenants  in 
tail  (c). 

And  as  against  assignees  of  a  bankrupt,  judgments  are 
now  no  more  binding  than  they  were  formerly,  and  there- 
fore a  purchaser  from  bankrupt's  assignees  need  not  make 
this  search  for  judgments.  And  leaseholds  are  only  bound 
by  the  writ  of  execution  as  formerly. 

The  act  provides  for  the  consequences  of  notice,  as  we 
have  before  stated,  and  the  provisions  of  the  act  of  the  3  & 
4  Vict.  c.  82,  to  which  we  have  before  alluded  (p.  318),  do 
not  seem  to  lessen  the  effects  of  notice,  which  were  allowed 
under  the  old  law^  where  the  incumbrance  has  not*  been 
registered  under  the  1  &  2  Vict.  c.  110.  The  words  of  that 
act  are,  that  no  judgment,  decree,  order,  or  rule  shall,  by 
virtue  of  the  said  oc^  (1  &  2  Vict.  c.  110),  affect  any  lands, 
&c.  as  to  purchasers,  mortgagees,  and  creditors,  unless  and 
until  a  memorandum  or  minute  shall  have  been  left  with 
the  senior  master  of  the  Court  of  Common  Pleas ;  so  that 
a  judgment  may  have  the  effect  it  formerly  had,  where 
any  party  is  fixed  with  notice  of  it,  although  it  can  acquire 
no  effect  under  or  by  virtue  of  the  1  &  2  Vict.  c.  110. 

Since  this  last-mentioned  statute  it  is  a  matter  of  con-* 
siderable  doubt  and  a  point  of  great  importance  in  what 
position  an  equitable  mortgagee  is  placed,  where  a  judg- 
ment creditor,  whose  claim  is  subsequent  in  point  of  time, 
but  who  advanced  his  money  without  notice  of  the  claims 
of  the  equitable  mortgagee,  sues  out  execution,  and  under 
an  elegit  thereupon  obtains  possession  of  the  debtor's  land. 

(c)  Bat  the  effiMt  of  the  6th  nctioo  of  the  2  Vict.  c.  11,  nemt  to  ha^e 
Umited  this  genenl  opention  of  a  jodgment  where  there  ia  no  notice. 
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It  iedms  to  be  agreed  that,  until  execution  sued  outy  the 
judgment  creditor  shall  not  be  allowed  to  supersede  the 
equitable  mortgagee ;  but  when  by  means  of  an  elegit  he 
obtains  the  legal  estate  in  the  land,  and  has  also  an  equity, 
as  being  an  incumbrancer  without  notice.  Lord  Cottenham 
appeared  to  doubt  whether  such  a  judgment  creditor  could 
be  deprived  of  his  security  which  is  legal  as  well  as  equit- 
able. See  Whitumth  t.  Oaugainy  1  Cr.  k  Ph.  325 ;  but 
see  Lang  ton  v.  Hcrtonj  before  the  Vice-Chancellor  Wigram, 
in  1842 ;  also  Averattr.  Wade,  1  Lloyd  k  Goold  (Ireland), 
262.  But  a  judgment  creditor  who  does  not  take  the 
title-deeds  which  are  pledged,  can  never  be  considered  as 
an  incumbrancer  without  notice,  even  if  he  can  now  be 
said  to  have  a  specific  charge  on  lands  aliened  or  mort- 
gaged in  equity  as  against  the  purchaser  or  mortgagee. 

Where  lands  lie  in  a  register  county,  a  search  must  of 
course  be  made  of  the  register  as  formerly ;  and  even  this 
search,  it  is  considered,  ought  not  in  most  cases  to  super- 
sede the  necessity  for  searching  the  Office  of  the  Master 
of  the  Common  Pleas  for  judgments,  as  we  have  before 
mentioned. 

There  is  a  little  difference  in  the  several  register  acts 
and  rules  of  registration  of  the  different  districts.  In 
Middlesex  judgments  only  bind  from  the  time  of  the  me- 
morial registered  ;  in  the  East  and  West  Ridings  of  the 
county  of  York,  and  in  Kingston-upon-HuU,  judgments 
are  required  to  be  registered  within  thirty  days ;  and  in 
the  North  Riding  of  York,  within  twenty  days  from  the 
time  of  acknowledging  or  signing  the  same ;  in  which 
case  they  bind  the  lands  of  the  party  at  the  time  of  the 
signing  or  acknowledgment.  In  all  the  districts,  including 
the  Bedford  Level,  where  registration  is  in  practice,  none 
of  the  acts  extend  to  copyhold  estates  or  to  leases  at  rack 
rent,  or  not  exceeding  twenty-one  years^  where  the  p08« 
session  and  occupation  go  along  with  the  lease. 
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l)eed8  not  registered  are  declared  by  the  acts  to  be  void 
as  against  other  purchasers  for  value  who  have  duly  re- 
gistered their  deeds ;  but  no  time  is  specified  for  the  regis- 
tration of  deeds ;  wills  ought  to  be  registered  within  six 
months^ — at  least  if  so  registered  priority  is  thereby  given 
to  the  will  over  any  deed  registered  within  that  time^ 
although  the  deed  be  registered  first;  and  if  the  will  be 
not  duly  registered  within  the  six  months  (or  within  three 
years  if  the  parties  die  out  of  Great  Britain),  all  devises 
are  void  as  against  subsequent  purchasers  and  mortgagees 
claiming  under  deeds  registered  before  the  will.  Therefore 
in  cases  where  »  will  has  not  been  duly  registered,  a  pur- 
chaser under  it  must  be  doubly  carefiil  in  his  enquiries 
and  searches  before  he  pays  his  money.  A  deed  which 
has  not  been  duly  registered  cannot  be  executed  again  by 
any  party  to  it  for  the  sake  of  a  memorial  being  made 
out ;  and  the  practical  difficulty  of  getting  deeds  registered 
long  after  the  execution  of  them,  in  most  cases  ought 
(even  if  there  were  no  other  reason)  to  induce  solicitors  to 
attend  to  the  registration  of  them  as  soon  as  perfected. 

The  memorial  sent  to  the  office  ough^  to  be  on  parch- 
ment, under  the  hand  and  seal  of  one  of  the  grantors  or 
grantees,  or  his  or  her  heirs,  executors,  or  administrators, 
guardians  or  trustees,  and  attested  by  two  witnesses,  one 
of  such  witnesses  being  a  witness  who  has  attested  the 
execution  of  the  deed.  A  common  form  of  a  memorial  is 
subjoined  in  the  Appendix  {d). 

Property  within  the  limits  of  the  city  of  London  is  not 
within  the  provisions  of  the  Middlesex  acts,  and  does  not 
therefore  require  to  be  registered,  nor  copyholds  nor  cer- 
tain leases,  as  we  have  before  mentioned  :  and  see  as  to 

(d)  The  Rtgtttnir  Office  is  in  Bell  Ytrd,  Carey  Street,  and  the  offic«  houn 

are  from  ten  o'clock  to  three  o'clock,  and  the  charge  for  a  search  of  each  name 
is  If.,  and  for  tnry  reference  to  the  books  1<. 
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the  necessity  of  registering  crown  leases,  ante,  f.  113. 
We  have  before  stated  that  registration  is  not  notice,  and 
will  not  in  all  cases  give  priority ;  Moreooek  v.  DickvUf 
Amb.  678 ;  Le  Neve  v.  Le  Neve,  1  Ves.  64  ;  Btuhell  v. 
JSushellf  1  Sch.  &  Lefroy,  103 ;  but  there  is  scarcely  any 
case  in  which  it  is  prudent  to  omit  to  register  property 
lying  within  a  raster  district. 

Where  a  search  of  the  registry  is  made  it  should  gene- 
rally be  carried  back  for  a  period  of  twenty  years  at  least, 
and  particular  circumstances  may  make  it  desirable  to 
extend  this  period. 

There  is  often  a  diflGiculty  in  deciding  against  whom  the 
searches  should  be  made.  There  does  not  appear  to  be 
so  much  reason  for  searching  against  equitable  owners  as 
against  parties  having  legal  interests;  and  indeeed  in 
some  cases  it  may  be  productive  of  mischief  so  to  search, 
for  although  an  owner  of  the  legal  estate  who  has  registered 
his  deed  is  not  to  be  deferred  to  an  equitable  owner  who 
claims  under  an  instrument  even  registered  at  an  earlier 
time,  but  of  which  the  l^al  owner  had  no  notice,  yet  if 
he  have  notice  of  the  equitable  interest  he  must  stand 
postponed  to  it ;  and  although  the  register  is  not  generally 
notice,  and  no  one  is  compelled  to  search  it,  yet  if  a  party 
do  search  the  register,  he  will  be  held  to  have  notice  of 
whatever  may  be  found  there  during  the  period  for  which 
he  searches.    Hodgson  v.  Dean,  2  Sim.  &  St.  224. 

Sometimes  it  may  be  expedient  to  search  the  Insolvent 
Debtors'  Office,  if  there  be  reason  to  suspect  that  a  vendor 
or  any  late  owner  of  the  property  has  taken  the  benefit  of 
that  act 

Where  the  vendor  is  a  trader,  the  Bankrupt  Office  may 
be  searched  to  assure  the  purchaser  that  no  fiat  has  been 
issued ;  but  an  act  of  bankruptcy  committed  by  a  vendor 
upwards  of  twelve  months  back  is  not  now  material  if  no 
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fiat  has  issued  upon  it,  for  by  the  6  &  6  Viet.  c.  122,  s.  7, 
no  fiat  is  allowed  to  issue  upon  an  act  of  bankruptcy  com- 
mitted twelve  months  antecedently. 

Upon  purchases  of  copyholds  the  court  rolls  will  of 
course  be  searched  for  a  reasonable  time  back,  although 
it  is  still  doubtful  whether  the  court  rolls  are  of  them- 
selves notice  to  a  purchaser  who  has  not  made  a  search. 
See  Pearce  v.  Newlyuj  3  Madd.  188 ;  Hansard  v.  Hardy ^ 
18  Ves.  462 ;  and  see  Sir  Edward  Sugden's  comments  on 
these  cases,  3  Sugd.  V.  &  P.  478.  Perhaps  twenty  or 
thirty  years  may  be  considered  in  most  cases  a  reasonable 
period  for  such  a  search. 

Exemplifications  of  recoveries,  when  necessary  to  be 
searched  for,  will  be  found  for  the  last  twenty  years  prior 
to  the  year  1833  at  the  Common  Pleas  Office,  Chancery 
Lane ;  and  anterior  to  that  period  of  twenty  years,  at  the 
new  Record  Office,  Carlton  Terrace. 

The  records  of  fines  for  the  same  period  of  twenty  years 
prior  to  1833  have  been  removed  into  the  Office  of  the 
Registrar  of  Certificates  of  Acknowledgments  of  Deeds  by 
Married  Women,  in  Serjeants'  Inn,  Chancery  Lane,  but* 
the  earlier  records  of  fines  are  at  the  new  Record  Office. 

The  Inrolment  Office  should  also  be  searched  for  me- 
morials of  annuities,  although  but  little  satisfaction  can 
be  gained  by  such  a  search,  as  the  statutes  (53  Geo.  3, 
c.  141  and  3  Geo.  4,  c.  92)  apply  only  to  annuities  granted 
for  a  life  or  lives,  or  for  years  determinable  upon  a  life  or 
lives,  and  do  not  apply  to  annuities  for  a  term  of  years 
certain,  or  to  annuities  for  lives  in  many  cases,  par- 
ticularly where  the  property  is  equal  to  or  of  greater  value 
than  the  annuity  charged,  beyond  the  interest  of  other 
incumbrances  and  annuities  of  which  there  is  notice ;  nor 
do  they  apply  where  the  annuity  is  secured  by  a  sufficient 
transfer  of  stock,  nor  to  cases  of  annuities  granted  without 
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pecuniary  consideration^  under  which  phrase  goods,  mer« 
chandizCy  or  money's  worth  may  sometimes  be  included. 
See  -Sir  Edward  Sugden's  observations  on  the  Annuity  Act 
in  the  Appendix  to  Vend.  &  P.  20  (10th  edit.)  («). 

Grants  of  the  crown  from  the  year  1483  to  the  present 
time  are  recorded  at  the  Rolls  Chapel,  Chancery  Lane. 

The  ministers'  accounts,  formerly  kept  at  the  Augment- 
ation Office,  and  referred  to  in  tithe  questions,  have  been 
lately  removed  to  the  Record  Office,  Carlton  Terrace. 

These  different  searches  should  of  course  be  made  up 
to  the  time  of  the  completion  of  the  contract,  and  releases 
should  be  given  or  satisfaction  should  be  entered  up  in  case 
any  judgments  or  other  incumbrances  are  discovered. 

In  addition  to  these  searches,  inquiries  should  always 
be  made  of  the  vendor's  agent  or  solicitor,  particularly 
where  any  thing  arises  upon  the  abstract  which  at  all  leads 
to  the  subject,  whether  there  are  any  other  incumbrances, 
such  as  chief  rents,  quit  rents,  rent  charges,  or  any  rights 
of  way,  light,  or  water,  or  rights  of  common,  affecting  the 
property,  or  to  which  it  is  subjected ;  and  if  the  vendor  be 
a  trader,  it  is  well  to  endeavour  to  ascertain  that  no  act  of 
bankruptcy  has  been  committed.  The  answers  to  these, 
as  indeed  to  most  other  inquiries,  are  always  better  made 
in  writing,  and  should  be  signed  by  the  vendor's  solicitors, 

(e)  The  Inrolment  Office  is  in  Chancery  Lane,  and  the  office  hours  are 
commonly  from  ten  to  three,  but  in  term  time  from  ten  o'clock,  a.  n.  to  two 
o'clock,  p.  m.  end  from  six  to  eigfht  o'clock,  and  the  oharge  for  searching  is  If. 
In  this  office  are  recorded  letters  patent,  bargains  and  sales,  annuities,  and 
statutes  or  recognizances.  The  Bankrupt  Office  is  in  Quality  Court,  Chancery 
Lane,  the  office  hours  being  from  ten  in  the  morning  till  three  in  the  afternoon, 
and  from  six  o'clock  till  eight  o'clock  in  the  eYenii^gi  azoept  during  the  long 
vacation  ;  the  charge  for  a  search  is  li.  per  name.  The  Insolvent  Debtors' 
Office  is  in  Portugal  Street,  Lincoln's  Inn  Fields,  and  the  office  hours  are  from 
ten  o'clock  to  four  o'clock,  and  the  charge  is  If.  for  each  search ;  bat  the  list 
of  insolvents  prior  to  the  year  1813  is  kept  at  the  Old  Bailey. 
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CHAPTER  XX. 

OF  NOTICB  AS  BBTWBEN  YBNDOR  AND  PUBCBASBR. 


QuBSTiONS  involving  the  doctrine  of  notice,  both  actual 
and  constructivey  constantly  arise  upon  abstracts  of  title, 
and  the  rules  of  practice  make  it  imperative  upon  a  pur- 
chaser to  call  for,  and  a  vendor  to  set  forth  and  explain, 
almost  everything  that  is  referred  to  relative  to  the  pro- 
perty which  is  in  question.  See  the  statement  as  to  notice, 
13  Ves.  1 16 ;  Plumb  v.  Fluitt,  2  Anstr.  432.  The  grounds 
of  this  rule  appear  to  be,  that  although  every  document  or 
feet  referred  to  may  not  involve  any  point  seriously  affect- 
ing the  title,  yet  unless  every  doubt  known  or  suspected 
be  cleared  up,  it  is  impossible  to  form  an  opinion  upon 
the  exact  state  of  a  title,  and  any  document  not  produced, 
although  not  in  itself  important,  may  contain  a  reference 
to  some  fact  or  other  instrument  by  which  either  the  right 
of  possession  or  the  right  of  property  may  ultimately  be 
seriously  affected. 

Neglect  to  inquire  into  any  fact  or  document  referred 
to,  involves  the  same  consequences  to  the  individual  as 
would  have  been  incurred  or  sustained  by  him  if  he  had 
acted  with  an  entire  knowledge  of  all  the  circumstances 
to  which  he  was  so  referred.  This  is  a  well  established 
rule.  See  Taylor  v.  Stibbert,  2  Ves.  jun.  437 ;  Hiern  v. 
Mill,  13  Ves.  114;  Daniels  v.  Davison,  16  Ves.  249; 
Drapers'  Company  v.  Yardley,  2  Vem.  662. 

Thus  an  individual  may  have  notice  of  a  transaction 
where  there  is  only  an  allusion  to  instruments  or  facts  - 
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connected  with  the  business  in  question.  And  if  where 
there  is  only  a  bare  suspicion  of  the  truth,  a  party  neg- 
ligently keeps  himself  in  ignorance  by  not  inquiring,  or  in 
order  to  avoid  certain  consequences  wilfully  or  with  any 
fraudulent  intent  declines  inquiring  further,  he  may  be 
fixed  with  notice,  and  this  may  be  evinced  by  the  conduct 
of  the  party  charged.  Jones  v.  Smithy  1  Hare,  43 ;  and 
see  Whitbread  v.  Jordan^  1  Yo.  &  Col.  303. 

The  doctrine  of  notice  is,  therefore,  a  subject  of  deep 
importance  to  the  conveyancer,  particularly  where  a  regis* 
ter  does  not  exist,  for  the  matters  and  &cts  of  which 
notice  is  given  dr  presumed  to  be  given  to  a  purchaser  are 
infinite,  and  the  mode  by  which  it  is  conveyed  or  is  sup- 
posed by  the  law  to  be  conveyed  is  involved  in  techni- 
calities of  the  greatest  nicety.  So  far  indeed  is  this  now 
carried,  that  a  man  is  not  unfrequently  presumed  to  know 
that  of  which  he  is  personally  entirely  ignorant. 

Difficulties  seldom  occur  in  practice  as  to  what  consti- 
tutes direct  and  positive  notice;  when  that  is  proved,  the 
question  which  more  frequently  arises  is,  what  are  the 
consequences  and  how  far  the  law  will  allow  the  rights  of 
parties  to  be  affected  by  such  notice.  A  Court  of  Equity 
will  not  confer  advantages  or  allow  any  consequent  injury 
to  result,  when  the  notice  is  of  such  a  description  as  to 
involve  circumstances  or  claims  which  never  could  be 
strictly  binding  or  recognized  by  law;  as  for  instance, 
where  there  is  notice  of  an  agreement  or  covenant,  the  ob- 
ject or  terms  of  which  are  immoral  or  improper,  or  against 
the  policy  of  the  law ;  equity  will  not,  by  affecting  the 
conscience  of  the  party  with  notice  of  such  a  covenant  or 
claim,  allow  him  to  be  charged  with  any  of  the  burthens 
or  the  consequences,  even  where  there  is  actual  knowledge 
of  it.  In  such  cases  Courts  of  Equity  will  not  interfere 
to  give  any  effect  further  than  the  law  would  give  its  sup- 
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port  or  sanction  to  such  transactions.     See  Keppell  v. 
Bailey,  2  Mylne  &  Keene,  646.     But  on  the  contrary, 
where  there  is  clear  and  distinct  notice  of  that  which  the 
law  allows,  there  are  cases  in  which  even  no  length  of 
time  will  secure  those  who  purchase  with  notice,  or  those 
who  come  in  without  good  or  valuable  consideration  under 
purchasers  so  affected  with  notice,  from  being  called  upon 
to  give  up  what  has  been  wrongly  possessed,  or  to  satisfy 
those  whose  rights  have  been  invaded  or  affected.    Thus 
in  a  case  of  a  volunteer  claiming  under  a  party  who  had 
purchased  with  notice,  that  certain  lands  were  liable  to  a 
charitable  trust  for  the  poor  of  a  parish,  a  re-conveyance 
to  the  trustees  for  the  original  objects  of  that  charity  was 
decreed  after  an  interval  of  160  years  or  upwards ;  Attar- 
ney-General  y ,  Christ's  Hospital,  3  Myl.  &  K.  344;  and 
notice  of  an  improper  or  fraudulent  transaction  will  ex- 
pose all  those  who  take  a  property  affected  by  such  a 
transaction  to  the  consequences  of  it,  even  to  the  extent 
of  a  loss  of  the  property,  if  they  take  with  notice.    Thus 
where  trustees  for   a  charity  aliened  lands  which  were 
waste  or  useless  to  the  charity,  in  consideration  of  a  sum 
of  money  paid  down,  and  a  perpetual  annual  rent,  of 
which  the  vendee  had  notice,   and  the  vendee  subse- 
quently much  improved  the  land  by  building  thereon,  the 
conveyance  by  the  trustees  appearing  to  have  been  made 
injudiciously  and  without  legal  authority,  was  declared 
invalid,  and   was   set  aside,  notwithstanding  116  years' 
quiet  enjoyment  by  the  vendees,  the  Master  of  the  Rolls 
stating,  that  if  it  could  have  been  shown  that  the  aliena-^ 
tion  was  beneficial  to  the  charity,  it  might  have  been  dif- 
ferent.    Attorney- General  v.  Brettingham,  3  Beav.  91* 
Hence  appears  a  strong  reason  for  purchasers  never  waiv-^ 
ing  their  right  of  investigating  the  early  title,  for  if  by  a 
proper  investigation,  fraud  or  any  thing  invalidating  the 
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title  may  be  discovered,  negligence  will  never  be  deemed 
by  the  Coarts  a  sufficient  excuse  for  saving  that  party 
harmless  from  the  consequences,  when  he  might  by  dili- 
gence have  protected  himself. 

We  have  before  remarked  upon  the  established  rule  of 
practice,  that  an  assignee  of  a  choBe  in  action^  or  other 
equitable  interest,  should  give  notice  to  trustees  or  other 
parties  possessed  of  the  legal  interest  in  the  subject-matter, 
with  a  view  of  gaining  priority  over  subsequent  incum- 
brances, or  of  protecting  himself  and  hiB  rights.  But  that 
there  is  any  actual  necessity  or  obligation  existing  on 
the  part  of  an  assignee  to  give  such  notice,  in  order  to 
perfect  the  assignment,  has  not  until  lately  been  de- 
cided or  admitted.  In  Habton  v.  BeU,  2  Beav.  23,  the 
Master  of  the  Rolls  says,  ''  I  do  not  understand  in  a 
ti*ansaction  of  this  kind,  that  it  is  an  essential  part  of  the 
title  of  a  vendor  (who  has  himself  purchased  the  pro- 
perty) to  show  that  notice  has  been  given  to  the  trustees 
of  the  fund.  Such  notice  is  important,  in  order  to  prevent 
a  subsequent  purchaser  or  incumbrancer  from  obtaining 
priority ;  but  if  no  other  purchaser  or  incumbrancer  has 
given  notice,  then  it  does  not  appear  to  me  to  be  material 
that  the  plaintiff  has  given  no  such  notice  of  his  deed* 
The  object  of  notice  is  to  exclude  a  subsequent  purchaser 
and  incumbrancer  on  the  fund,  and  if  it  can  be  shown 
'  that  no  subsequent  party  has  come  in,  then  the  fact  that 
notice  has  not  been  given  would  not,  as  it  seems  to  me,  be 
an  essential  blot  on  the  title."  This  rule,  as  laid  down  by 
the  Master  of  the  Rolls,  seems  to  be  founded  on  sound 
reason ;  it  has  been,  however,  somewhat  extended  beyond 
this  limit.  By  the  case  of  Meux  v.  Belly  1  Hare,  84, 
it  would  appear,  that  an  assignment  of  a  chose  in  action 
is  not  perfected  until  notice  be  given ;  and  see  Foster  v* 
Blackstone,  1  M.  &  K.  297,  reported  as  Foster  y.  Cockerellf 
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9  Blighy  N.  S.  332.  The  opinion  expressed  in  the  case  of 
Meux  V.  Belly  by  the  Vice-Chancellor  Wigram,  appears  to 
have  been  retained  by  him  in  the  case  of  Meek  v.  Kettlewellj 
1  Hare,  464.  In  that  case  a  mother^  as  the  next  of  kin  of 
her  daughter^  would^  in  case  the  daughter  died  without 
issue,  become  entitled  to  a  certain  ftind  which  was  vested  in 
trustees.  The  mother,  during  her  daughter's  Ufetime,  exe- 
cuted an  assignment,  which  was  a  voluntary  assignment  of 
the  fund,  to  other  parties,  and  subsequently  the  daughter 
died.  No  notice  was  given  of  the  assignment  to  the  trus- 
tees of  the  fond,  and  upon  a  bill  filed  to  support  this 
assignment  and  carry  it  into  execution,  the  Court  refosed 
to  assist  the  volunteer.  One  of  the  grounds  relied  upon 
by  those  who  wished  to  invalidate  the  assignment  was  the 
well  known  rule  of  equity,  tliat  although  a  Court  will  aid 
a  volunteer,  where  there  has  been  a  formal  assignment  or 
regular  declaration  of  trust  executed,  it  will  give  no  aid 
where  the  matter  rests  in  agreement,  or  is  only  executory. 
Vice-Chancellor  Wigram,  in  giving  judgment,  states  the 
grounds  of  his  decision.  In  refosing  to  aid  the  plaintiff 
(a  volunteer),  he  says,  "  I  do  not  mean  to  express  any 
opinion  as  to  what  would  be  the  effect  of  a  formal  decla- 
ration of  trust  or  of  the  assignment  in  this  case,  if  Mrs.  K. 
at  the  time  of  executing  it  had  had  more  than  a  mere  ex- 
pectancy, and  if  in  addition  to  the  facts  which  here  took 
place,  notice  of  the  assignment  had  been  given  to  the 
trustees  of  the  fond  and  accepted  by  them.  I  decide  only 
that  a  voluntary  assignment  of  a  mere  expectancy  not 
communicated  to  those  in  whom  the  legal  interest  is,  does 
not  create  a  trust  in  equity,  withm  the  principle  of  the 
cases  relied  on  by  the  plaintiff." 

This  doctrine  may  not  be  thought  to  be  established  by 
the  above  cases,  but  more  stress  than  usual  appears  to  be 
laid  upon  the  fact  of  notice  being  given  or  not  given  to 
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the  trustees.  Courts  of  Equity  have  always  given  the 
priority  in  right  to  the  assignee  who  could  claim  priority 
in  point  of  time ;  Brace  v.  Ducheu  of  Marlborough^  2 
P.  Wms.  495;  TourviUe  v.  Nash,  3  P.  Wms.  307;  16 
Ves.  354 ;  and  the  earlier  cases  decided  that  such  priority 
was  lost|  where  as  between  several  claimants  stru^ling 
against  each  other^  any  one  of  them  gave  notice  of  his 
claim  to  the  trustee  or  holder  of  the  fund,  which  the 
others  omitted  or  neglected  to  do ;  priority  was  granted  to 
him  who  first  gave  notice.  Dearie  v.  Hallf  Loveridge  v. 
Cooper,  3  Russ.  1.  Where  a  policy  of  assurance  had 
been  assigned,  and  the  policy  delivered  over  to  the  assig- 
nee, but  no  notice  of  the  assignment  had  been  given  to 
the  insurers,  the  Court  held  that  the  policy  was  still  within 
the  order  and  disposition  of  the  assignor,  and  he  having 
become  bankrupt,  that  his  assignees  were  entitled  to  the 
benefit  of  it.  Williams  v.  Thorp,  2  Sim.  257.  The  doc- 
trine of  this  case  was  confirmed  in  Duncan  v.  CfMmber- 
layne,  11  Sim.  123,  but  in  that  case  it  was  subsequently 
discovered,  that  by  the  constitution  of  the  office  in  which 
the  policy  had  been  effected  (the  Equitable),  all  parties 
effecting  insurances  became  partners,  and  that  therefore 
an  actual  assignment  by  one  of  the  insured  was  taken  to 
be  a  fact  of  which  the  society  had  notice,  and  thus  effect 
was  given  to  the  first  particular  assignment  as  against  the 
assignees  of  the  bankrupt  insurer.  It  has  often  been  held, 
that  where  a  party  takes  an  assignment  of  a  bond  debt, 
and  does  not  give  notice  to  the  obligor  of  the  assignment 
so  made,  and  the  obligor  after  the  assignment  pays  the 
money  to  the  obligee,  or  to  him  who  made  the  assign- 
ment, the  assignee  is  precluded  from  calling  upon  the 
obligor  to  pay  the  money  to  him.  But  if  after  such 
notice  given  of  the  rights  of  the  assignee,  payment  be 
made  by  the  obligor  to  any  other  than  the  assignee,  such 
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a  payment  would  be  made  in  his  own  wrong,  and  the 
obligor  would  still  be  answerable  to  the  assignee  from 
whom  he  had  notice.  Such  an  assignee  is  regarded  in 
equity  as  entitled  to  claim  the  privileges  of  those  whose 
demands  he  has  satisfied  or  purchased,  and  to  stand  in 
the  place  of  the  original  contracting  party. 

Other  cases  seem  not  to  be  in  accordance  with  the 
principle  of  this  case,  but  what  we  allude  to  are  not  quite 
parallel  cases.  It  was  lately  decided  in  the  Court  of  Ex- 
chequer, that  where  a  mortgagee  with  notice  of  a  second 
mortgage  is  called  upon  to  give  up  his  securities  to  the 
mortgagor,  upon  payment  of  principal,  interest,  and  costs, 
the  Court  will  compel  him  to  do  so  under  the  7  Geo.  2, 
c.  20,  and  such  first  mortgagee  may  justify  his  conduct  in 
equity,  and  claim  the  interference  of  the  Court,  and  is 
consequently  bound  to  convey,  not  to  the  second  mort- 
gagee, but  to  the  mortgagor.  Dixon  v.  Wigram^  2  C.  & 
J.  613.  So  likewise  it  has  been  held,  that  a  vendor  is 
bound  to  convey  to  a  purchaser,  notwithstanding  that  be- 
fore the  conveyance  is  executed  the  pm*chaser  has  incum- 
bered his  equitable  estate,  and  the  incumbrancer  has  given 
the  vendor  notice  not  to  convey  to  the  purchaser ;  but  if 
the  vendor  does  not  convey  to  the  purchaser,  he  may 

have  to  pay  the  costs  of  a  suit  to  compel  him.    v. 

Walford,  4  Russ.  372.  But  where  a  party  entitled  to  a 
gross  sum  at  his  father's  death  made  several  assignments 
to  different  persons,  as  securities  for  different  sums  bor- 
rowed, the  first  assignment;  being  of  the  whole  sum,  with 
a  power  of  sale,  and  an  authority  to  give  a  discharge,  it 
was  held  at  the  father's  death,  when  the  money  was  pay- 
able, that  all  the  incumbrancers  on  the  fund  (and  not 
merely  the  first)  must  be  parties  to  the  conveyance  by 
which  the  payment  of  the  gross  sum  was  acknowledged. 
Brcuier  v.  Hudsouy  9  Sim.  L     A  case  not  very  dissimilar 
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to  the  above  in  point  of  principle  occurred  in  Dawtan  v. 
EUit,  1  J.  &  W.  624,  where  there  was  a  contest  between 
two  parties  who  had  contracted  for  the  purchase  of  an 
estate,  the  latter  with  notice  of  the  former.  A.  agreed 
verhaUy  to  sell  an  estate  to  B.,  and  subsequently  A.  agreed 
with  C.  to  sell  the  same  estate  to  him,  which  agreement 
was  reduced  to  writing  and  signed.  The  estate  was  then 
conveyed  by  A.  to  B.  pursuant  to  the  first  contract,  B. 
having  notice  of  the  second  contract  in  writing  with  C, 
and  the  opinion  of  the  Court  seemed  to  be,  that  C.  could 
not  call  on  B.  for  a  conveyance  of  the  estate  to  him. 

Most  of  the  cases  which  have  been  hitherto  adverted  to 
are  cases  of  constructive  rather  than  of  direct  notice,  but 
it  is  not  always  easy  to  draw  the  line  in  defining  the  two 
several  kinds — thus  notice  to  A.  B.  by  a  written  letter  de- 
livered to  him  is  express  or  actual  notice,  but  notice  to 
A.  B/s  agent  or  servant  is  called  implied  or  constructive 
notice  to  A.  B.^  although  such  agent  or  servant  may  live 
in  the  same  house,  and  be  more  constantly  engaged  in  the 
business  referred  to  than  A.  B.  But  the  consequences  of 
notice,  however  conveyed,  or  of  whatever  kind,  are  gene- 
rally the  same,  and  it  is  the  effect  of  notice,  rather  than 
the  definition  of  it,  that  is  in  practice  to  be  regarded. 

Before  proceeding  further,  we  may  mention  some  docu- 
ments or  proceedings  that  are  always  considered  as  ge- 
neral notice,  either  to  the  public,  or  at  least  to  the  indi- 
viduals whose  rights  can  possibly  be  affected  by  them. 

A  public  act  of  parliament  is  notice  to  all  the  world, 
although  a  local  act  made  public  for  the  sake  of  being 
judicially  noticed,  to  avoid  the  necessity  of  being  specially 
pleaded,  does  not  appear  to  amount  to  a  general  notice. 
Hesse  v.  Stevenson,  3  Bos.  &  PuL  678 ;  and  see  3  Sug.  V. 
&  P.  467,  (10th  edit.)  That  notice  is  not  always  to  be 
inferred  by  an  act  of  parliament,  or  the  proceedings  under 
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it,  see  Ballard  v.  Way,  1  M.  &  W.  620,  in  which  case  it 
appeared  that  some  leasehold  houses  were  advertised  as  a 
well  secured  rental,  with  a  reversionary  interest,  and  were 
stated  to  be  an  eligible  investment*  By  a  local  act  a 
public  company  was  authorized  to  purchase  and  take  cer- 
tain property,  of  which  the  houses  advertized  formed  part, 
of  which  fact  the  advertiser  was  aware.  A  person  having 
contracted  for  the  houses  so  advertized,  it  was  found  upon 
a  legal  inquiry  that  he,  the  purchaser,  had  no  notice  of 
the  act  in  question,  and  under  the  circumstances  he  was 
allowed  by  the  Court  to  rescind  the  contract,  on  the 
ground  of  the  false  description  contained  in  the  advertise- 
ment. 

An  action  or  suit  concerning  the  property  in  question  is 
likewise  notice  to  a  purchaser ;  ScrreJl  v.  Carpenter y  2 
P.  Wms.  482 ;  and  a  decree  to  account  has  been  held  to 
be  in  the  nature  of  lie  pendens^  and  therefore  liable  to 
affect  parties  with  notice*  Warsley  v.  Earl  of  Scarhoroughy 
3  Atk.  392 ;  although  a  final  decree  is  not  of  itself  notice. 
Harvey  v.  Mountaguey  1  Vem.  67,  122.  But  lie  pendent^ 
in  order  to  be  binding  as  notice,  must  be  a  suit  prosecuted 
closely.  Preston  v.  Tubbing  1  Vem.  286  ;  and  see  Kiiis^ 
man  v.  Kinsman,  1  Russ»  k  Mylne,  617 ;  Metcalfe  v.  Pac/- 
Dertoft,  2  Ves.  k  Bea«  200.  A  suit  against  an  individual 
instituted  for  some  general  object,  will  not  amount  to  a 
lis  pendensy  it  must  be  for  something  specific.  Thus 
whenever  a  mortgagee  or  purchaser  comes  in  or  takes 
under  a  trust  for  discharging  certain  defined  and  particular 
incumbrances,  he  must  see  those  incumbrances  discharged, 
but  it  is  different  where  debts  generally  are  charged ;  in 
such  cases  the  suit  is  a  mere  general  one.  And  accord- 
ingly a  general  bill  brought  for  an  account  of  a  personal 
estate  or  of  a  real  and  personal  estate,  does  not  create  such 
a  Hi  pendene  as  will  affect  a  purchaser  from  the 
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But  in  the  case  of  a  bill  charging  a  particular  estate  with 
a  particular  trusty  it  is  otherwise^  per  Lord  Chancellor 
Hardwicke,  Walker  v.  FlamMiead,  2  Kenyon's  Notes  by 
Hanmer,  pt.  11,  p.  67.  So  far  indeed  have  the  conse- 
quences of  notice  been  carried,  that  even  where  a  vendor 
gave  to  a  purchaser  a  general  covenant,  stating  that  a 
property  was  free  from  incumbrances,  it  was  doubted 
whether  the  purchaser  could  avail  himself  of  such  a  cove- 
nant, so  as  to  protect  himself  against  incumbrances  of 
which  he  had  express  notice*  OgUvie  v.  Foyambe,  3  Mer. 
66. 

We  have  alluded  before  to  the  common  searches  usually 
made  by  purchasers,  for  the  purpose  of  ascertaining  what 
existing  charges  or  incumbrances  attach  on  a  property, 
and  of  which  under  different  acts  of  parliament  he  is  pre- 
sumed to  have  notice,  see  Chap.  XIX. 

We  have  also  before  stated,  that  it  is  still  uncertain 
whether  the  court  rolls  of  a  manor  are  notice  to  a  pur- 
chaser. Hansard  v.  Hardy y  18  Ves.  462 ;  Pearce  v. 
NewltfTif  3  Madd.  186.  In  the  latter  case  it  is  stated  by 
the  Vice-Chancellor,  that  a  purchaser  is  affected  with 
notice  of  the  contents  of  the  court  rolls  as  far  back  as  a 
search  is  necessary  for  the  security  of  the  title.  The 
practice  prior  to  this  decision  was  certainly  contrary  to 
the  doctrine  laid  down  in  that  case,  and  it  is  stated  by 
Sir  E.  Sugden,  3  V.  &  P.  478,  (10th  edit.),  not  to  be  in 
accordance  with  the  rule  prevailing  in  other  cases  as  to 
judgments  docketed,  deeds  which  are  registered,  and  to 
these  might  be  added,  deeds  which  are  inroUed.  The 
profession  will,  however,  it  is  presumed,  follow  the  deci- 
sion of  the  Vice-Chancellor,  until  the  point  has  beei^  more 
solemnly  determined.  It  is  certainly  prudent,  and  at  pre- 
sent the  usual  practice  is,  to  search  the  court  rolls  for  a 
reasonable  period  back,  such  as  for  a  period  of  twenty 
years  prior  to  the  sale. 
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The  matters  of  which  the  court  rolls  usually  afford  no- 
tice or  supply  evidence!  are  the  presentments  wliich  ap- 
pear upon  them,  of  the  tenure  of  the  lands,  of  the  deaths 
of  tenants,  of  admittances  and  surrenders,  of  descents 
and  heirships,  of  the  boundaries  of  the  manor,  rights  of 
common,  and  privileges  of  various  kinds.  Likewise  of 
recoveries,  where  (as  formerly)  allowed  by  t)^e  custom ; 
satis&ction  of  mortgages,  or  chaises,  and  sometimes  deeds 
or  limitations  in  trust  affecting  the  property,  and  various 
other  incidents  of  tenure  or  statements  of  customary  rights. 
By  the  late  Wills  Act,  1  Vict.  c.  26,  s.  6,  the  lord  of  a 
manor,  or  the  steward,  or  his  deputy,  is  directed  to  cause 
the  will  by  which  any  disposition  shall  be  made  of  any 
copyhold  or  customary  lands,  or  so  much  thereof  as  shall 
contain  any  disposition  thereof,  to  be  entered  on  the  court 
rolls  of  the  manor ;  but  the  declaration  of  the  trust  need 
not  be  so  entered,  but  only  referred  to  by  the  court  rolls. 
It  may  hereafter  become  a  question  how  far  any  purchaser, 
who  shall  not  have  searched  any  court  rolls,  may  be  con- 
sidered to  have  notice  of  a  devise  so  entered  on  the  rolls ; 
and  how  far  in  case  of  a  proper  search  having  been  made, 
and  no  such  entry  having  been  found,  the  neglect  to  make 
the  entry  shall  prejudice  the  party  claiming  under  the  de- 
vise, or  the  purchaser  who  completes  his  purchase,  and 
takes  his  surrender  entirely  without  notice.  The  above 
direction  in  the  act  seems  to  add  another  reason  in  favour 
of  searching  the  court  rolls,  and  probably  no  purchaser 
would  now  be  deemed  ignorant  of  a  trust  or  disposition 
entered  on  the  court  rolls  pursuant  to  the  above  clause  in 
the  act,  while  a  devisee  or  a  party  claiming  under  such  a 
disposition  not  duly  entered  would  probably  be  deemed 
guilty  of  laches,  and  be  postponed  in  right  and  title  to  a 
honA  fide  purchaser,  who  had  completed  his  purchase 
without  knowledge  of  the  devise  or  disposition  omitted  to 
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be  entered.  The  court  rolls  also  afford  notice  of  the  cus- 
tom of  the  manor  as  to  fines,  heriots,  and  quit-rents  pay* 
able,  and  of  the  lord's  right  to  mines,  commons,  and  other 
manorial  interests. 

The  question  of  notice  frequently  arises  between  first 
and  second  mortgagees  of  the  same  property,  but  these 
questions  imd  many  of  the  same  description  are  often 
founded  upon  parol  or  verbal  communications,  or  some- 
thing connected  with  or  incidental  to  the  particular  trans- 
action, and  do  not  often  appear  upon  abstracts  of  title. 
These  verbal  communications  are  more  important  points 
to  be  considered,  when  the  solicitor  is  called  upon  to  pre- 
pare a  mortgage  or  security  for  his  client. 

Notice  to  the  agent,  counsel,  or  solicitor,  is  always  notice 
to  the  principal,  and  hence  the  danger  which  arises  firom 
the  same  attorney  or  agent  being  employed  for  a  vendor 
and  purchaser,  or  for  more  than  one  party  in  any  trans- 
action, where  the  interests  are  conflicting.  Dryden  v. 
Frost,  3  M.  &  C.  670. 

The  notice,  however,  given  to  the  attorney  or  agent,  so 
as  to  affect  the  client,  must  be  notice  in  the  particular 
transaction  in  which  he  is  engaged.  Notice  in  any  prior 
transaction,  unconnected  with  the  present  business,  is  not 
allowed  to  have  any  weight  against  the  client  or  principal, 
and  this  even  though  the  agent  act  as  attorney  for  both 
vendor  and  purchaser.    Mountfard  v.  Scott,  3  Madd.  34. 

But  knowledge  in  the  attorney  or  agent  is  not  always 
to  be  construed  as  the  knowledge  of  the  principal,  for, 
although  it  may  well  be  presumed  that  an  agent  may  in- 
form his  principal  of  all  that  legally  occurs  in  a  particular 
business,  it  is  not  to  be  presumed  4hat  he  will  tell  of  frauds 
or  misconduct  committed  by  himself.  Thus  in  Kennedy 
V.  Green,  3  M.  &  Keen,  699,  where  the  attorney  committed 
a  ftaud  upon  his  client,  and  subsequently  was  employed 
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by  another  party  as  mortgagee  to  advance  some  money, 
which  he  did  advance  upon  security  obtained  by  such  his 
fraudulent  conduct  and  &lse  representations,  the  mort- 
gagee was  not  held  conusant  of  all  the  fraud  with  which 
the  transaction  was  vitiated ;  but  it  being  a  question  be- 
tween two  innocent  parties  who  should  bear  the  pecuniary 
loss,  arising  in  consequence  of  the  attorney's  fraud,  the 
last-named  mortgagee  was  held  liable,  he  having  employed 
no  separate  attorney  for  himself,  and  the  circumstances 
connected  with  the  transaction  (such  as  the  unusual  ap- 
pearance of  the  mortgage  deed)  being  sufficient  to  put  any 
regular  attorney  or  diligent  man  of  business  employed  on 
behalf  of  a  mortgagee  upon  his  guard,  and  to  have  induced 
him  to  call  for  explanations,  which  would  have  prevented 
the  fraud.  The  party  who  thus  employed  the  attorney  to 
lend  his  money,  and  to  peruse  the  security  deed  on  his 
behalf,  was  therefore  held  to  bear  the  loss  of  the  money 
which  he  had  advanced. 

Tn  a  late  case,  Ramsey  v.  JEaton,  10  Mees.  &  Wels.  22, 
it  was  decided  that  a  general  notice  to  a  creditor  that  a 
party  had  committed-  an  act  of  bankruptcy  was  sufficient, 
without  stating  the  nature  of  the  particular  act ;  and  in  the 
same  case  it  was  held,  that  notice  to  a  sheriff's  officer  in 
possession  under  a  fi*fa.  of  an  act  of  bankruptcy  com- 
mitted by  a  party  is  not  notice  to  the  execution  creditor, 
within  the  2  &  3  Vict.  c.  29,  so  as  to  postpone  the  creditor 
to  the  general  claim  of  the  assignees.  But  a  purchaser, 
who  has  not  paid  his  money,  is  in  a  very  different  situation 
fix>m  one  who  has  obtained  a  judgment,  and  is  endeavour- 
ing to  save  himself  from  loss  by  seizing  his  debtor's  pro- 
perty: the  purchaser  will  be  generally  postponed  upon 
slighter  grounds  of  notice,  for  he  is  supposed  to  be  more 
upon  his  guard. 

The  general  rule  that  whatever  is  sufficient  to  put  a 
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party  upon  inquiry  amounts  to  notice,  per  Ld.  Hardwickey 
Smith  V.  Law,  1  Atk.  490,  applies  strongly  as  against  pur- 
chasers. So  it  is  said  that  if  a  purchaser  cannot  make  out 
a  title  but  by  a  deed,  which  leads  him  to  another  fact  or 
deed,  he  shall  not  be  a  purchaser  without  notice  of  that 
fact  or  deed,  but  shall  be  presumed  cognizant  thereof;  for 
it  was  crassa  negligentia  that  he  sought  not  after  it,  and 
this  is  in  law  a  notice.  Moore  v.  Bennettf  2  Ch.  Ca.  246 ; 
and  see  2  Fonbl.  Trea.  on  Eq.  151. 

According  to  this  rule,  a  fine  or  recovery,  or,  of  late 
years,  a  deed  made  equivalent  to  a  fine  or  recovery,  under 
the  3  &  4  Will.  4,  c.  74,  induces  a  suspicion  that  some 
estate  tail,  or  other  outstanding  interest,  was  to  be  barred, 
and  an  inquiry  ought  to  be  made  to  ascertain  not  only 
what  the  inter^t  intended  to  be  barred  was,  but  whether 
it  has  been  actually  barred.  A  settlement  said  to  be  made 
pursuant  to  articles  ought  to  induce  an  inquiry  afler  the 
articles,  although  if,  after  a  diligent  search,  it  be  certified 
by  the  vendor's  solicitor  or  agent,  that  they  cannot  be 
found,  a  valid  objection  cannot  for  want  of  them  be  taken 
to  the  title,  unless  the  recital  appears  either  not  to  be  pro- 
perly carried  out  by  the  settlement,  or  the  settlement  is 
contradictory  to  the  recital  of  the  articles,  which  it  pro- 
fesses to  carry  into  effect. 

In  addition  to  what  has  been  said  upon  this  subject  at 
p.  287,  we  may  add  a  word  or  two  in  reference  to  the  sub- 
ject of  carrying  into  effect  executory  trusts  under  wills  or 
other  instruments ;  for  every  practitioner  should  be  aware 
that  certain  words  in  articles  or  executory  instruments 
amount  to  actual  notice  of  particular  limitations,  which 
those  instruments  authorize  or  draw  afler  them. 

It  is  well  settled  that  there  may  be  a  diff*erence  in  limi- 
tations or  trusts  contained  in  deeds  or  settlements  executed, 
according  to  whether  the  deed  is  founded  on  marriag-e 
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articles  or  on  executory  trusts  under  wills;  and  accordingly 
Lord  Eldon  says,  in  Jervoise  v.  Duke  of  Northumberland^ 
I  J.  &  W.  574,  '^  If  I  said  tliere  was  no  difference  between 
marriage  articles  and  executory  trusts,  and  that  they  stood 
precisely  upon  the  same  grounds,  I  never  meant  to  say  so. 
In  marriage  articles  the  object  of  such  settlement,  the 
issue  to  be  provided  for,  the  intention  to  provide  for  such 
issue,  and,  in  short,  all  the  considerations  that  belong  pe- 
culiarly to  them,  afford  prima  facie  evidence  of  intent, 
which  does  not  belong  to  executory  trusts  under  wills. 
But  I  take  it  according  to  all  the  decisions,  allowing  for 
that,  an  executory  trust  in  a  will  is  to  be  executed  in  the 
same  way/'  In  marriage  articles  it  has  long  been  decided 
that  words,  which  in  other  instruments  would  authorize  a 
limitatbn  in  tail  to  the  parties,  will  authorize  only  a  limi- 
tation in  strict  settlement  to  the  parents,  and  estates  by 
purchase  to  the  children,  sons  and  daughters,  of  the  mar- 
riage; for  one  of  the  principal  objects  of  a  settlement  on 
marriage  is,  that  the  parents  shall  not  have  the  power  to 
defeat  the  settlement,  which  they  would  have  if  only  an 
estate  tail  were  limited  to  them.  This  rule  will  not  be  held 
to  apply  so  strongly  to  the  alteration  of  old  settlements  or 
deeds  as  it  will  to  recent  deeds,  and  whether  after  a  pur- 
chase made  a  settlement  or  deed  would  be  reformed,  so 
as  to  defeat  a  purchaser,  is  not  clear;  but  a  specific  per- 
formance may  be  always  resisted,  on  the  ground  that 
executory  trusts  or  articles  have  not  been  properly  earned 
into  execution.     See  Senhouse  v.  Earle^  Ambl.  285. 

An  exception  stated  in  a  deed  of  leases,  charges,  or  in- 
cumbrances ought  to  put  a  party  upon  inquiry  as  to  the 
contents  or  particulars  of  such  instruments  or  facts  ex- 
cepted. Thus  where  a  mortgage  was  excepted  in  a  con- 
veyance to  a  purchaser,  it  was  held  that  the  purchaser 
could  not  be  ignorant  of  that  deed,  and  that  he  ought  to 
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have  seen  it;  the  sight  of  which  would  have  led  to  the  dis- 
covery of  other  deeds,  in  which,  if  pursued  from  one  to 
another,  the  whole  case  must  have  been  discovered.  Biico 
V.  JEarl  of  Banbury,  1  C.  Cases,  287 ;  and  this  decision 
shows  how  important  it  is,  in  examining  the  deeds  with  an 
abstract,  to  refer  to  the  covenants  against  incumbrances, 
where  these  special  exceptions  frequently  occur. 

The  fact  that  the  title  deeds  are  in  the  hands  of  a  third 
person  is  generally  considered  notice  to  a  purchaser  of  the 
claims  of  such  third  party,  and  therefore  inquiry  ought  to 
be  made  under  what  circumstances  they  are  held.  But 
this  doctrine  has  been  somewhat  narrowed  of  late  by  the 
cases  of  Taurle  v.  JRand,  2  B.  C.  C.  660 ;  Plumb  v.  FluUt, 
2  Anst.  432;  which  cases  may  endanger  securities  de- 
pending upon  a  deposit  of  title  deeds,  particularly  where  a 
subsequent  mortgage  is  made  under  circumstances  which 
afford  the  mortgagee  any  reason  for  dispensing  with  the 
production  of  the  deeds.     See  also  12  Ves.  133,  192. 

So  where  A.,  upon  giving  security  to  a  person,  stated 
that  he  had  before  given  a  judgment  or  warrant  of  attorney 
to  another  for  money  borrowed,  this  was  held  to  amount 
to  notice  of  a  mortgage  likewise  made  by  A.  upon  a  former 
advance  to  him.  Taylor  v.  Bakery  5  Price,  306.  This 
decision  may  be  thought  to  have  pushed  this  doctrine 
perhaps  further  than  it  ought  in  reason  to  be  carried. 

In  Martinez  v.  Cooper,  2  Russ.  198,  a  mortgagee  of 
leaseholds  having  lent  to  the  mortgagor  the  lease  of  the 
property,  which  was  then  in  mortgage  (a  very  dangerous 
thing  to  do),  the  mortgagor  showed  it  to  a  purchaser  to 
satisfy  him  as  to  the  covenants  of  the  lease,  and  aflerwards 
sold  the  property,  and  received  the  purchase  money,  with- 
out apprizing  the  purchaser,  of  the  mortgage.  The  evi- 
dence, however,  showed  that  in  conversation  the  mort- 
gagee's solicitor  informed  the  purchaser's  solicitor  that  his 
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cUent  was  to  receive  a  considerable  sum  out  of  the  purchase 
money^  and  desired  to  have  notice  when  the  money  was 
to  be  paid.  Hiis  conversation  was  held  to  fix  the  party 
purchasing  with  notice  of  the  mortgage,  and  to  postpone 
such  purchase  accordingly. 

In  Whitbread  v.  Jordan,  1  Y.  &  Co.  303,  a  mortgagee 
of  copyholds  having  the  legal  estate  was  bound  by  a  prior 
equitable  mortgage,  made  by  a  deposit  of  the  copies  of 
court  roll,  of  which  deposit  he  had  no  actual  knowledge. 
This  was  certainly  a  strong  decision,  and  amounted  to  this, 
that  the  absence  of  title  deeds,  and  those  of  a  description 
(copies  of  court  roll)  in  many  titles  not  always  produced 
by  a  vendor,  because  perhaps  they  have  never  been  ob- 
tained from  the  steward,  is  to  be  construed  into  notice  of 
all  prior  charges,  for  which  they  may  have  been  used, 
either  as  a  pledge  or  otherwise.  It  must  be  presumed  that 
an  inquiry  by  a  purchaser  after  the  title  deeds,  and  a 
plausible  reason  given  for  their  non*production  would  ex- 
onerate the  subsequent  purchaser  from  a  prior  equitable 
charge,  where  he  has  taken  a  conveyance.  See  Cooper  v. 
Emery f  10  Sim.  609,  in  which  case  the  Vice-Chancellor 
observes,  that  "  in  Goodtitle  v.  Morgan^  1  T.  R.  765,  Mr. 
Justice  BuUer  decided  that,  if  a  first  mortgagee  left  the 
title  deeds  in  the  hands  of  the  mortgagor,  and  the  second 
mortgagee  got  possession  of  them  without  notice  of  the 
prior  mortgage,  he  would  be  entitled  to  priority  over  the 
first  mortgagee ;  but  he  adds,  that  was  a  proposition  to 
which  Lord  Eldon  would  never  accede." 

A  witness  to  a  deed,  merely  as  such,  is  now  never  con- 
sidered necessarily  cognizant  of  the  contents  of  the  deed 
he  attests.  Lord  Rancliffe  v.  ParkynSf  6  Dow*s  P.  C.  224. 

The  omission  of  a  receipt  for  purchase  money,  usually 
indorsed  on  the  back  of  the  modem  purchase  deeds,  is 
considered  implied  notice  that  the  money  has  not  been 
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duly  paid,  although  the  common  words  acknowledging 
the  receipt  appear  in  the  body  of  the  deed  itself.  How 
far  a  paily  is  estopped  from  denying  the  statement  made 
by  the  deed,  and  as  to  the  power  of  contradicting  the 
written  document  indorsed  on  the  deed,  which  is  not 
under  seal,  see  antCf  p.  264. 

If  it  may  be  inferred  from  any  facts,  statements,  or 
recitals  that  there  is  any  trust  affecting  the  property,  or 
that  any  fraud  has  been  practised  respecting  it,  this  of 
course  will  be  considered  notice  of  that  trust  or  fraud,  as 
in  the  case  of  Leman  v.  Whitley^  4  Russ.  423.  Thus  a 
sale  of  property  at  a  great  undervalue  may  be  a  good 
ground  for  inquiring  into  the  circumstances  attending  the 
sale ;  but  undervalue  in  the  consideration  as  stated  in  the 
conveyance,  without  further  evidence  of  fraud,  is  not  suf- 
ficient to  set  aside  a  conveyance,  unless  it  be  the  case  of 
an  expectant  heir  selling  his  reversion  or  expectancy.  See 
the  cases  collected  in  Davis  v.  Duke  of  Marlbcraugh,  2 
Swanst.  139,  note ;  and  see  Hincksman  v.  Smith,  3  Russ. 
433. 

But  the  rule  applied  to  expectancies  sold  by  an  heir, 
viz.  that  the  sale  shall  be  set  aside  unless  the  purchaser 
can  prove  the  full  price  to  have  been  paid,  does  not  apply 
to  the  sale  of  reversions  generally,  at  least  the  rever* 
sionary  sales  that  have  been  set  aside  on  this  ground  have 
been  generally  reversions  expectant  on  the  decease  of  a 
parent,  or  some  near  relation,  and  the  rule  cannot  well 
be  applied  to  reversions  expectant  on  the  decease  of  a 
person  without  issue,  as  such  reversions  seem  incapable 
of  any  estimation.  Baker  v.  Bent,  1  Russ.  &  Mylne, 
.229 ;  and  see  the  note  to  that  case.  With  respect  to  any 
sale  made  by  a  very  indigent  person  at  a  low  price,  press- 
ing necessity  may  be  considered  to  create  a  case  of  oppres- 
sion or  hardship  amounting  to  fraud,  of  which  notice  may 
from  circumstances  be  inapUed.    But  where  the  sale  at 
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an  undenralue  has  been  made  by  public  auction^  it  has 
been  held  that  it  cannot  be  impeached.  Shelly  v.  Nashj 
3  Madd.  232. 

If  an  agreement  to  sell  be  entered  into  by  trustees,  ^ho 
were  bound  by  their  trust  to  sell  to  the  best  advantage, 
and  it  turn  out  that  under  a  mistaken  notion  they  have 
engaged  to  dispose  of  the  property  for  an  inadequate  sum, 
equity  will  not  in  such  a  case  compel  a  specific  perform* 
ance  of  the  agreement,  which  would  in  effect  be  forcing 
them  to  commit  a  breach  of  trust.  The  Court  in  such 
cases  will  not  interfere,  but  leave  the  party  purchasing  to 
his  remedy  at  law.  Bridget  v.  Riccy  1  J.  &  Walk.  84 ; 
Martlock  v.  Duller,  10  Ves.  292 ;  Hill  v.  Buckley,  17  Ves- 
394.  In  Campbell  v.  Walker,  6  Ves.  680,  Lord  Eldon 
observes,  '^  Trustees,  it  has  been  said,  may  purchase  the 
property  of  their  cestui  qtie  trust  at  a  fisdr  price,  but  it  is 
only  on  the  condition  that  if  the  cestuis  que  trust  desire  a 
resale,  they  shall  have  it,  provided  they  come  within  a 
reasonable  time ;  and  the  difference  of  price,  if  an  ad* 
vantage  to  the  cestuis  que  trust,  shall  be  taken  by  them. 
There  never  was  such  a  rule  as  that  no  trustee  should 
buy."  And  this  seems  to  be  the  law  notwithstanding 
what  is  said  in  Gregory  v,  Gregory,  Coo.  C.  C.  204 ;  for 
there  the  Master  of  the  Rolls,  in  allusion  to  the  case  of  a 
purchase  by  a  trustee  from  his  cestui  que  trust,  says,  '^  It 
is  however  pretty  clearly  made  out  that  there  was  inad- 
equacy of  price  in  this  case.  If  therefore  the  purchase 
had  been  recent,  I  am  of  opinion  that  it  ought  to  have 
been  set  aside.  Then  as  to  the  length  of  time  which  has 
elapsed,  I  do  not  see  any  evidence  of  fraud  or  circum- 
vention in  this  case.  Can  it  then  be  said  that  there  is  no 
distance  of  time  at  which  circumstances  originally  en- 
titling a  party  to  relief  may  be  considered  as  waived  or 
abandoned  ?  Certainly  there  may.  It  is  only  a  rule  of 
equity  that  a  trustee  shall  not  purchase.    In  all  the  cases 
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in  which  length  of  time  has  not  been  allowed  to  operate 
against  the  title  to  relief,  it  has  been  shown  that  there  has 
been  a  continuance  of  the  circumstances  under  which  the 
transaction  first  took  place,  as  of  the  distress  of  the  parties, 
or  of  the  improper  influence,  or  of  some  other  circum- 
stance." 

Leases  too  of  charity  estates  may  be  set  aside  on  the 
ground  of  undervalue ;  but  then  it  must  be  an  undervalue 
satisfactorily  proved,  and  considerable  in  amount,  which 
should  attract  attention  and  thus  put  a  purchaser  on  his 
guard.  Attorney- General  V.  Cross,  3  Mer.  641.  A  pur- 
chase made  by  a  father  in  the  name  of  his  child,  is  evidence 
of  an  intention  on  the  part  of  the  father  to  provide  for  the 
son,  and  the  son  takes  the  property  accordingly,  and  is 
therefore  direct  notice  of  a  trust  for  the  child.  Murless  v. 
FranMin,  1  Swanst.  13.  There  is  also  a  very  common 
case  occurring  upon  titles,  from  which  notice  is  inferred, 
so  as  to  affect  purchasers.  Under  many  settlements  a 
power  to  appoint  to  children  is  given  to  the  parents,  or 
one  of  them.  Under  this  power  a  parent  sometimes  con- 
tracts to  sell  the  estate,  and  then  appoints  the  same  to  a 
child,  and  both  parent  and  child  then  join  in  a  convey- 
ance to  the  purchaser,  but  the  parent  alone  receives  the 
purchase  money.  This  kind  of  case  has  several  times 
been  brought  before  the  Court,  and  has  been  held  to 
amount  to  notice  of  an  invalid  execution  of  a  power,  in- 
asmuch as  it  appears  to  be  an  execution  for  the  benefit  of 
the  parent  who  has  the  power  of  appointment  rather  than 
for  the  child,  which  is  what  a  Court  of  Equity  will  not 
allow ;  and  it  would  be  dangerous  for  a  purchaser  to  ac- 
cept of  a  title  so  circumstanced.  But  this  objection  may 
be  obviated  and  the  title  rendered  unobjectionable  by  a 
slight  variation  of  the  circumstances.  If  the  purchase 
money  be  stated  by  the  deed  to  be  paid  to  both  the  father 
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and  child,  and  no  improper  advantage  appeared  to  be 
gained  by  the  father,  it  could  not  be  averred  that  the 
transaction  was  a  bargain  between  the  parent  and  the 
child  for  the  parent's  benefit.  Mac  Queen  v.  Farquhar, 
11  Ve8.467. 

Frequently  parties  beneficially  entitled  under  a  settle- 
ment or  will  are  desirous  that  some  arrangement  should 
be  carried  into  effect  by  their  trustees  which  cannot 
strictly  or  properly  be  accomplished  by  them,  and  upon 
their  refusal  to  comply,  new  trustees  are  appointed  as 
more  willing  agents  of  the  interested  parties.  If  notice 
of  such  a  transaction  reaches  the  purchaser  of  property 
which  has  been  thus  improperly  dealt  with,  he  would 
be  bound  by  the  consequences,  and  the  old  trustees,  if 
they  were  accessary  to  such  a  breach  of  trust,  would  like* 
wise  be  answerable  in  equity.  It  seems  probable,  how- 
ever, that  the  trustees  who  were  actually  guilty  of  the 
breach  of  trust  might  as  between  themselves  and  the  re- 
tiring trustee,  be  the  parties  who  would  incur  the  greatest 
liability  or  responsibility ;  but  tlie  right  of  the  cestui  que 
truet  to  relief  appears  to  subsist  against  either  the  old  or 
the  new  trustees.  See  Wilkinson  v.  Parry ^  4  Russ.  272 ; 
Hulme  V.  Hubne^  2  M.  &  K.  682 ;  Angier  v.  Siannard,  3 
Mylne  k  Keen,  571 ;  Booth  v.  Booths  1  Beav.  125 ;  and 
see  ante,  p<  252. 

Where  several  persons  lending  money,  or  entitled  to 
money  or  other  property,  are  described  as  trustees  or  ex- 
ecutors, or  as  acting  in  a  certain  capacity  to  which  some 
trust  attaches,  or  any  fact  appears  upon  the  abstract,  or 
in  any  particular  deed,  to  lead  to  the  supposition  that  they 
may  be  trustees,  or  that  they  are  not  beneficially  entitled 
to  the  money,  inquiry  ought  to  be  made  as  to  the  fact. 
But  the  bare  fact  that  several  persons  lent  the  money,  or 
the  mere  suspicion  that  they  were  trustees,  could  not  jus^ 
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tify  the  purchaser  in  refusing  the  title^  or  in  requiring  the 
vendor  to  adduce  evidence  to  show  from  what  fund  the 
money  was  advanced.    See  ante,  p.  242. 

Notice  of  a  will  of  real  estate^  in  which  are  contained 
general  words  that  may  extend  to  other  property  not  spe- 
cifically devised  by  the  will,  and  which  amount  to  a  dis- 
position of  such  other  property  (if  any  such  exist),  as  for 
instance  a  devise  by  a  testator  of  all  other  his  real  estate 
(the  property  in  question  not  being  particularly  mentioned), 
will  be  construed  notice  of  a  prior  title  in  the  devisee,  as 
regards  such  property,  so  as  to  affect  a  purchaser  from  the 
heir.  Notice  of  an  act  of  bankruptcy  committed  by  a 
trader,  is  always  a  matter  of  importance,  and  ought  to 
induce  particular  inquiry  and  caution  on  the  part  of  a 
purchaser;  but  after  twelve  months  elapsed  and  no  fiat 
issued  within  that  period,  it  is  now,  under  the  5  k  6  Vict, 
c.  122,  of  little  importance.  It  has  been  said  in  relation 
to  bankruptcy,  that  whatever  is  enough  to  put  a  pur- 
chaser on  his  guard  is  equivalent  to  notice,  but  notice 
is  not  always  to  be  construed  into  knowledge.  Spratt 
V.  Hobhouse,  4  Bing.  182.  Many  acts  of  bankruptcy 
are  enumerated  in  the  General  Bankrupt  Act,  6  Geo.  4, 
c.  16,  s.  3 ;  and  in  addition  to  these,  the  act  for  the  Abo- 
lition of  Imprisonment  for  Debt,  1  &  2  Vict.  c.  110,  and 
the  Bankrupt  Act  of  5  &  6  Vict.  c.  122,  contain  clauses 
stating  what  shall  be  new  acts  of  bankruptcy :  among 
other  things,  an  assignment  by  a  trader  of  all  his  estate 
and  effects  for  the  benefit  of  creditors  is  a  very  conunon 
act  of  bankniptcy ;  but  if  the  assignment  be  protected  by 
the  provisions  contained  in  the  4th  section  of  the  Bank- 
mpt  Act,  6  Geo.  4,  c.  16,  which  directs  the  mode  of  exe- 
cution, attestation,  and  the  advertisement,  of  such  deeds 
the  instrument  will  not  be  an  act  of  bankruptcy  unless  a 
.  fiat  issue  within  six  calendar  months  from  the  execution 
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of  the  deed.  An  assignment  of  part  of  a  trader's  pro- 
perty in  trust  for  his  creditors  is  generally  considered  an 
act  of  bankruptcy ;  but  this  is  not  absolutely  decided ; 
whatever  sale  or  disposition  is  made  by  a  trader  of  his 
stock  in  trade,  estate,  and  effects,  which  puts  it  beyond 
his  power  to  carry  on  his  trade,  has  hitherto  always  been 
considered  an  act  of  bankruptcy.  The  extent  to  which 
conveyances  and  contracts  are  affected  by  bankruptcy, 
and  tlie  operation  of  the  several  statutes  connected  with 
the  subject  of  bankruptcy,  has  been  already  alluded  to 
ante,  p.  163. 

In  a  register  county  every  purchaser  is  bound  by  notice 
of  any  deed,  although  not  duly  registered;  but  to  postpone 
a  deed  duly  registered,  the  notice  must  be  actual  and  ex* 
press.  Constructive  notice  appears  to  be  insufficient  for 
this  purpose.  Wyatt  v.  BarweUj  19  Ves.  439.  It  is  also 
held  that  registration  of  one  deed  containing  a  recital  of 
another  is  not  a  sufficient  registration  of  the  deed  recited. 
Sir  Edward  Sugden  argues  that,  notwithstanding  these 
decisions,  registration  might  still  be  notice  to  a  person  not 
seised  of  the  legal  estate,  the  decision  of  Morecock  v. 
Dickens  being  founded  on  the  case  of  Bedford  v.  Back- 
house,  3  Eq.  Ca.  Abr.  615,  pi.  12,  which  scarcely  justified 
Lord  Camden's  decision  in  the  former  case.  This,  how- 
ever, is  doubtful,  for  under  the  Statute  of  Inrolments  the 
proceeding  is  not  very  different  from  that  under  the  re- 
gistry acts,  and  the  enrolment  of  a  bargain  and  sale  has 
never  been  held  to  be  constructive  notice ;  and  Lord  Re- 
desdale,  in  the  case  of  Bushell  v.  Bushell,  1  Schol.  k  Lef» 
103,  cited  above,  says,  "  I  know  pf  nothing  that  compels 
a  man  to  search  the  registry  more  than  to  search  the  re^ 
cords  of  a  Court  of  any  description."  It  is  quite  settled 
that  express  notice  given  either  to  the  principal  or  an  agent 
of  a  document  not  registered  will  bind  a  purchaser  in 


426  OP  NonoB  as  bbtwsbv 

equity,  although  he  has  gained  a  priority  at  law  by  regis- 
tering his  subsequent  deed. 

If  a  vendor  be  a  trader,  certain  acts  may  lead  a  pur- 
chaser to  the  suspicion  and  subsequent  knowle^e  that  an 
act  of  bankruptcy  has  been  committed,  as,  for  instance, 
the  filing  of  a  petition  under  the  Insolvent  Act,  1  &  2 
Vict.  c.  110,  8. 39,  or  the  circumstance  of  being  involved 
in  pecuniary  difficulties,  will  excite  suspicion,  if  the  party 
be  a  trader,  although  insolvency  is  not  bankruptcy. 

It  is  never  prudent  for  a  purchaser  to  complete  his  con- 
tract, without  inquiring  whether  the  property  is  occupied 
by  a  tenant,  and  if  so  under  what  agreements,  or  upon 
what  terms ;  for  it  has  frequently  been  held,  that  notice 
of  an  estate  being  in  the  occupation  of  a  particular  tenant 
is  notice  of  the  term  and  of  the  conditions  under  which  he 
holds.  Daniels  v.  Daviion,  16  Ves.  249,  and  the  cases 
there  cited ;  Taylor  v.  Stibbert,  2  Ves.  jun.  440 ;  Hiem  ▼. 
mUy  13  Ves.  120;  WaUer  v.  Maunde,  1  J.  &  W.  181. 
Even  where  a  tenant  subsequently  to  the  lease,  under 
which  he  held  the  possession,  obtained  a  certain  interest 
in  the  property,  a  purchaser  was  considered  to  be  bound 
by  such  agreement,  although  he  had  no  actual  notice  of 
the  tenant's  subsequently-acquired  rights.  Allen  v.  Anr 
t/umy,  1  Mer.  282 ;  Powell  v.  DtOon,  2  Ball  k  Beat.  416 ; 
Meux  V.  Maltbyf  2  Swanst.  281 ;  and  see  the  cases  cited 
in  3  Sugd.  V.  and  P.  469,  (10th  edit.)  But  a  purchaser  is 
not  bound  to  inquire  where  the  property  is  vacant,  what 
was  the  late  occupier's  interest  in  the  estate ;  this  would  be 
carrying  the  doctrine  too  far.  Miles  v.  Langley,  1  R.  & 
Myl.  39.  See,  however,  the  doctrine  (as  quoted  in  argu- 
ment) of  Popple  V.  PrideauXy  cited  in  Kennedy  v.  Chreen, 
3  Myl.  &  Keen,  707. 

Where  a  party  takes  an  underlease  knowing  that  it  is 
an  underlease,  he  must  be  bound  by  the  covenants  and 
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conditions  of  the  original  lease^  so  far  as  they  can  apply 
in  any  way  to  the  property  taken.  Thus  where  one  agreed 
to  take  a  lease  of  premises^  which  he  knew  were  held  by 
lease  under  a  superior  landlord,  and  entered  into  posses- 
sion, the  Master  of  the  Rolls  said,  in  Cosher  v.  Collinge,  3 
M.  k.  K.  283,  if  there  were  no  evidence  whatever  other 
than  the  &cts  I  have  now  stated  prvrndfaeUf  a  man  who 
agrees  to  take  an  underlease  must  know  that  he  is  to  be 
bound  by  all  the  covenants  contained  in  the  original  lease. 
It  was  the  duty  of  Mr.  C.  to  inform  himself  of  the  cove- 
nants which  were  contained  in  the  original  lease,  and  if 
he  enters  and  takes  possession  of  the  property,  he  is  bound 
by  those  covenants.  In  another  case  it  was  said,  that  this 
rule  clearly  applied  to  all  usual  covenants,  but  that  where 
there  were  unusual  covehants,  it  was  a  different  question, 
and  one  which  had  never  been  decided.  FUglU  v.  Barton, 
3  M.  &  K.  282. 

We  have  before  stated  that  all  documents  referred  to  or 
recited  in  any  instrument  abstracted  ought  to  be  produced 
by  the  vendor,  so  far  as  such  documents  are  in  his  power. 
Sometimes  it  becomes  impossible  for  the  vendor  to  produce 
a  deed  or  other  document,  of  which  the  purchaser  has 
notice,  in  consequence  of  the  loss  or  destruction  of  it.  The 
loss  or  destruction  of  an  early  deed  (upwards  of  sixty  years 
old  for  instance),  of  which  a  purchaser  has  notice,  but 
independently  of  which  there  is  a  fair  title,  and  as  to  which 
nothing  suspicious  appears,  cannot  afford  ground  for  re- 
jecting a  title ;  but  the  loss  of  a  deed  of  recent  date,  within 
twenty  or  thirty  years,  if  one  of  any  importance,  will  be 
an  objection  to  the  title,  unless  good  secondary  evidence 
can  be  given  of  its  contents.  To  allow  secondary  evidence 
to  be  given,  the  loss  or  destruction  of  it  should  be  proved ; 
and  to  prove  the  loss,  it  should  be  shown  that  a  search  has 
been  made  for  the  instrument  in  the  most  probable  quarters 
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without  success.  Whether  the  non-production  alone  of  a 
deed  thirty  or  forty  years  old  will  be  an  objection  to  the 
title,  the  deed  itself  still  being  in  existence,  is  a  more  diffi- 
cult question,  and  must  depend  upon  circumstances ;  if  it 
appear  to  relate  to  the  property,  and  to  be  a  deed  of  mach 
importance,  as,  for  instance,  a  marriage  settlement,  or  a 
recovery  deed  or  mortgage,  the  non-production  of  it  would 
probably  be  held  fatal  to  the  title,  if  the  date  of  it  came 
within  the  period  of  sixty  years  past.  One  of  the  great 
questions  as  to  such  a  deed  would  be,  does  the  existence  of 
it,  or  of  its  contents  as  far  as  they  appear,  or  can  be  shown 
from  other  evidence,  throw  any  gloom  over  the  title  ?  if 
they  do,  such  circumstances  may  render  the  production  of 
it  indispensable ;  if  they  do  not,  the  production  of  it  may 
frequently  be  dispensed  with,  particularly  if  there  be  reason 
for  believing  that  no  memoranda  or  other  legal  instruments 
be  indorsed  upon  it  Upon  this  ground  of  non>  production 
of  existing  documents  arises  the  inconvenience,  to  which 
we  have  adverted  p.  110,  as  to  leases,  which  are  in  a  con- 
stant course  of  renewal. 

It  must,  however,  be  borne  in  mind  that  although  gene- 
rally all  recited  deeds  or  documents  ought  to  be  produced, 
yet  there  are  exceptions  to  this  rule,  and  it  is  important  in 
connection  with  the  subject  of  notice  to  consider  what 
those  exceptions  are,  and 

1st.  It  is  generally  thought  unnecessary  to  require  the 
production  of  instruments  referred  to,  if  they  are  com- 
prised in  documents  that  are  more  than  sixty  years  old, 
unless  they  are  in  the  vendor's  power,  or  refer  to  some 
transactions  unusual  or  irregular,  which  tend  to  throw  a 
gloom  over  the  titie. 

2ndly.  If  the  documents  recited  or  referred  to  only 
relate  to  some  other  subject  or  property  than  that  pur- 
chased, it  is  not  usual  to  require  the  production  of  them. 
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particularly  if  the  deeds  in  which  they  are  recited  or  re- 
ferred to  are  ancient  deeds,  upwards  of  thirty  or  forty  years 
old.  As  however  it  is  almost  always  impossible  to  show 
that  the  deeds  so  referred  to,  do  solely  relate  to  other 
estates,  it  is  generally  the  purchaser's  privilege  to  call  for 
the  production  of  such  recited  documents.  A  very  strong 
presumption,  amounting  almost  to  proof,  may  in  certain 
cases  warrant  the  conveyancer  in  dispensing  with  the 
production  of  such  recited  documents.  In  all  cases  the 
purchaser  should  be  more  particular  in  insisting  upon  the 
production  of  the  more  modem  than  the  more  ancient 
documents  recited.  In  practice  it  often  happens,  that  in 
a  conveyance  of  estates  in  one  county,  a  conveyance  or 
mortgage  of  estates  in  another  county  is  recited,  which 
latter  deeds,  from  all  that  appears  from  the  recital  are  un- 
connected with  the  property  the  title  to  which  is  in  ques- 
tion ;  or  as  sometimes  happens  under  an  act  of  parliament 
for  exchanging,  selling,  or  limiting  lands  or  estates  in  one 
parish,  deeds  are  recited  relating  apparently  to  property 
in  another  parish,  the  transaction  having  happened  per- 
haps forty  years  back.  It  would  scarcely  be  contended 
that  a  purchaser  might  avoid  his  contract  if  such  docu- 
ments were  not  forthcoming.  If  taking  the  whole  of  the 
title  into  consideration  nothing  suspicious  appears  from 
jsuch  recitals,  or  it  is  unlikely  that  the  deeds  even  if 
produced  would  disclose  any  thing  materially  affecting 
the  estates,  it  is  probable  that  a  Court  would  decree  the 
purchaser  to  complete  his  contract  without  production  of 
such  deeds.  If  the  deeds  recited  were  dated  within 
twenty  or  thirty  years  back,  a  more  doubtlul  question 
would  be  raised,  but  the  same  reasoning  would  probably 
prevail.  If  however  in  either  of  such  cases  there  was 
reiosonable  ground  for  doubting  the  correctness  of  the 
recitals,  or  for  thinking  that  any  matters  in  the  deeds 
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recited  affected  the  property  in  question,  particularly  where 
the  recitals  were  modem,  the  purchaser  might  probably 
be  bound  to  obtain  the  production  of  them;  and  in  any 
case  if  the  purchaser  can  show  that  the  deeds  he  calls  for 
do  contain  something  tending  to  impugn  or  to  clog  the 
title,  the  documents  recited  must  be  produced.  See  in  con- 
nexion with  this  subject,  Contt  v.  Barr,  2  Russ*  161. 

It  is  desirable  always  to  bear  in  mind  in  connexion 
with  the  practice  of  calling  for  recited  deeds,  the  very  sen*- 
sible  observations  made  by  the  Vice-Chancellor,  in  the 
case  of  Proiser  v.  Watts,  6  Mad.  59.  In  that  case  a  deed 
dated  in  1753,  under  which  there  had  been  undisturbed 
possession,  recited  other  deeds.  The  vendor  was  unable 
to  give  any  account  of  these  deeds,  and  the  purchaser,  for 
want  of  them,  refused  to  complete  his  contract.  Sir  John 
Leach,  in  giving  judgment  (1821),  said,  ''There  is  no  dis- 
pute that  the  recital  of  a  deed  is  constructive  notice  of  its 
contents,  but  to  say  that  a  purchaser  is  not  to  compile 
his  contract  unless  he  has  the  actual  inspection  of  every 
deed  of  which  he  has  constructive  notice  by  recital,  would 
lead  to  a  practical  inconvenience  which  would  be  mani- 
festly absurd.  In  some  families  title  deeds  are  preserved 
for  centuries,  and  if  the  earliest  of  those  deeds  recites  a 
former  instrument  made  500  years  since,  but  not  now  ex- 
isting, it  would  be  absurd  to  say  that  a  contract  is  not 
to  be  enforced  against  a  purchaser  because  that  deed  can- 
not be  produced. 

''  There  must  of  necessity  therefore  be  some  practical 
limit  to  the  operation  of  this  objection,  and  the  true  in- 
quiry seems  to  be  in  every  case  whether  the  absence  of 
the  deed  recited  throws  any  reasonable  doubt  upon  the 
title  of  the  vendor.  PrimA  facte  it  is  to  be  presumed  that 
the  purchaser  in  the  ancient  conveyance  had  actual  in- 
spection of  every  deed  recited,  and  was  satisfied  with  their 
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contents.  Farther  it  is  to  be  observed,  that  it  is  not  pro- 
bable that  a  vendor  would  recite  deeds  which  afforded 
evidence  against  his  title.  When  there  is  no  circumstance 
to  repel  the  effect  of  these  general  presumptions,  and 
when  the  title  under  the  conveyance  which  contains  the 
recital  is  fortified  by  sixty  years'  undisputed  possession, 
I  think  it  a  good  practical  rule  to  hold  that  the  loss 
of  a  deed  recited  throws  no  reasonable  doubt  upon  the 
title  of  the  vendor,  and  that  the  purchaser  must  complete 
his  purchase." 

A  schedule  annexed  to  a  deed  of  covenant  for  the  pro- 
duction of  deeds  is  often  the  cause  of  a  purchaser  being 
affected  with  notice  of  ancient  deeds,  of  which  it  would  be 
more  convenient  for  all  parties  that  he  should  not  be  ap- 
prised. To  avoid  this  consequence,  two  or  more  deeds 
of  covenant  are  sometimes  made  out,  with  schedules  to 
each,  one  comprising  the  earlier,  and  the  other  the  more 
recent  title  deeds.  As  a  covenant  for  the  production  of 
title  deeds  is  accepted  only  in  consequence  of  the  inability 
of  a  vendor  to  do  that  which  primd  facie  he  is  bound  to  do, 
namely,  to  deliver  over  the  deeds  themselves,  every  such 
covenant  ought  to  be  made  at  the  vendor's  expense ;  2 
Esp.  N.  P.  C.  640,  n. ;  Note  to  Mr.  Prest.  C.  Form  Book ; 
although  if  it  be  required  to  be  made  by  a  deed  separate 
from  the  purchase  deed,  it  may  be  different.  1  Bart. 
Prec.  8,  Introd.  (3d  edit.) 

With  respect  to  documents  in  the  vendor's  custody,  the 
purchaser's  remedy,  if  any  of  them  are  withheld,  is  most 
ample,  by  means  of  a  bill  in  equity.  He  may  by  this 
means  compel  the  vendor  to  produce  and  bring  into  the 
Master's  Office,  upon  oath,  every  document  in  any  way 
affecting  the  title  in  his  possession  or  power,  and  this 
although  no  doubt  appear  upon  the  abstract  as  delivered. 
Lord  Eldon  says,  in  Jenkins  v.  Hiles,  6  Ves.  663,  **  It  is 
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admitted  that  where  a  bill  is  filed  for  specific  perfonDance 
of  a  contract  for  purchase  of  real  estate,  in  ordinary  cases 
the  defendant  may  have  a  reference  upon  the  title  for 
asking  for.  The  Court  never  acts  upon  the  fact  that  a 
satisfactory  abstract  was  delivered,  unless  the  party  has 
clearly  bound  himself  to  accept  the  title  upon  the  abstract; 
but  though  the  abstract  is  in  the  hands  of  the  party  who 
says  he  cannot  object  to  it,  yet  he  may  insist  upon  a  re- 
ference. Why  ?  Because  the  decree  compels  the  other 
party  to  produce  all  the  deeds,  papers,  &c.  in  his  custody 
or  power,  from  which  reasonable  and  solid  objections  as 
to  the  title  may  be  furnished,  which  would  never  have 
fallen  under  the  view  of  the  purchaser,  unless  the  Court 
wrung  from  the  conBcience  of  the  vendor  that  sort  of  in- 
formation  which  a  purchaser  could  by  no  other  means 
acquire.  Inquiries  and  examinations  also  may  be  directed, 
by  which  the  title  may  be  sifted  in  a  way  in  which  it 
never  could  upon  a  mere  abstract  authenticated  as  the 
vendor  thought  proper.  The  rule  is,  therefore,  founded 
upon  a  right  that  gives  specifically  all  the  assurance 
which,  in  the  nature  of  things,  the  party  can  have  from 
sifting  the  conscience  of  the  party  who  sues  him  in  this 
Court  as  to  the  matter  of  title." 

But  with  all  the  desire  that  a  purchaser  may  have  to 
discover  latent  defects,  claims,  or  incumbrances,  and  with 
all  the  zeal  and  caution  that  his  professional  advisers  may 
employ  on  his  behalf  in  the  investigation  of  a  title,  he  is 
still  liable  to  many  risks,  which,  in  the  present  imperfect 
state  of  the  law,  and  particularly  in  the  absence  of  a  ge* 
neral  registry  for  deeds,  it  is  almost  impossible  for  him  not 
to  incur.  Private  settlements  may  be  kept  back;  prior 
appointments  or  later  wills  than  those  produced  may  have 
been  executed;  other  sales  may  have  been  contracted 
similar  to  what  we  have  noticed  above,  and  charges  and 
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incumbrances^  almost  without  number,  may  liave  been 
created.  In  one  case,  which  came  within  the  writer's 
knowledge,  a  lessee  of  several  houses  charged  one  of  them 
with  the  payment  of  the  ground  rent  to  become  due  in 
respect  of  all  the  houses.  He  then,  without  setting  forth  the 
deed  by  which  that  charge  was  created,  sold  the  house  as  if 
it  were  entirely  free,  not  divulging  the  fact  of  his  having 
made  it  solely  liable  to  pay  the  entire  ground  rent.  He 
then  sold  the  other  houses,  the  ground  rents  of  which  had 
been  previously  put  or  apportioned  upon  the  first  house, 
and  of  course  obtained  a  larger  price  for  them,  as  being 
really  discharged  from  the  payment  of  ground  rent.  He 
shortly  afterwards  left  this  country  for  America,  and  the 
purchaser  of  the  first  house  was  of  course  without  a  re- 
medy for  the  fraud ;  and  it  seems  to  be  one  which  might 
be  practised  in  other  cases  without  detection. 

Deeds  too,  upon  which  a  title  depends,  may  be  vitiated 
by  firaud  or  mistake,  and  are  liable  to  be  set  aside ;  but  a 
purchaser  for  value  claiming  under  such  a  deed,  without 
notice  of  the  fraud  or  defect,  may  generally  protect  himself 
if  possessed  of  the  legal  estate.  Other  equitable  claimants 
may,  however,  have  possessed  themselves  of  a  prior  legal 
estate.  Of  the  cases  alluded  to  in  connection  with  this  sub- 
ject, namely,  deeds  invalid  by  reason  of  some  secret  fraud 
or  irregularity,  many  ai*e  conveyances  or  grants  made  for 
the  purpose  of  qualifying  the  nominal  grantees  for  some 
office  or  object.  See  Robinson  v.  Dickenson^  3  Russ.  399 ; 
Cecil  V.  Butcher,  2  J.  &  W.  673,  and  the  cases  there  cited. 

It  is  with  reference  to  incumbrances  and  prior  charges 
that  the  doctrine  of  notice  is  considered  of  so  much  im- 
portance. There  are,  however,  cases  where  ignorance  of 
facts  may  afibrd  to  a  purchaser  protection  against  claims, 
which  would  otherwise  be  enforced  against  him,  if  he  had 
bought  with  notice ;  and  in  many  cases  a  purchaser  may 
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be  epared  mach  trouble  by  a  Tendor  advisedly  withholding 
from  him  infomiBtion  which  can  be  of  no  advantage,  and 
which,  when  discloted,  the  law  may  impose  upon  him  the 
task  of  unrayelling.  Thus  although  a  first  purchaser  may 
have  bought  with  notice  of  some  claim  or  incumbrance, 
yet  a  purchaser  from  him  for  raluable  or  good  considera- 
tion without  notice,  is  generally  free  fit>m  all  those  claims, 
which  are  not  specific  liens  on  the  land,  and  to  which  the 
first  purchaser  would  have  been  liable  had  he  remained 
the  owner  of  the  property.  But  speaking  generally,  notice 
of  any  prior  claim  or  incumbrance  charges  the  party  or 
the  estate  of  the  party,  upon  whom  such  notice  attaches, 
with  all  the  effects  or  consequences  of  the  claim.  There 
are  some  exceptions  to  this  rule,  particularly  that  of  a 
sale  made  for  valuable  or  good  consideration,  where  the 
purchaser  has  notice  of  a  prior  voluntary  sale  by  the 
same  vendor.  Notice  in  the  second  purchaser  of  the 
prior  voluntary  sale  will  not  affect  his  purchase,  or  aid 
the  volunteer.  If,  however,  the  volunteer  have  himself 
sold  to  another  for  valuable  consideration,  such  purchaser 
from  the  volunteer  will  have  a  priority  in  equity,  if  he  be 
prior  in  point  of  time,  over  a  purchaser  for  value  firom  the 
original  seller.  This,  however,  seems  to  be  the  extent  of 
the  rule,  and  the  Courts  are  not  inclined  to  go  further,  or 
aid  persons  who  will  not  themselves  take  warning. 

Where  a  purchaser  has  notice  that  bonds  and  other 
specialty  debts,  attaching  upon  the  estate  of  a  deceased 
owner  of  property,  are  still  remaining  unpaid,  releases  or 
other  discharges  for  the  same  should  be  produced  from 
the  proper  parties. 

Likewise  where  portions  and  annuities  have  been  charged 
under  settlements  or  wills,  not  only  should  it  appear  that 
no  demand  is  existing  in  respect  of  such  charges,  but  the 
terms  of  years  or  other  estates  (if  any)  by  which  the 
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charges  have  been  raised^  or  under  which  they  were  to  be 
secured,  should  be  properly  surrendered  or  assigned,  so  as 
not  to  appear  as  outstanding  incumbrances.  If  terms  of 
years  are  stated  by  the  abstract  to  have  ceased,  the  pur- 
chaser should  require  very  exact  evidence  that  the  event 
has  happened  by  which  they  were  to  be  determined,  or 
otherwise  it  should  be  ascertained  that  they  have  arisen. 
Considerable  trouble  and  expense  often  attend  the  dis- 
charge or  release  of  such  incumbrances,  as  likewise  of 
legacies,  where  they  have  long  remained  unpaid*  Fre-> 
quently  probates  of  wills  and  new  letters  of  administra'^ 
tion  are  necessary  to  be  obtained.  Very  frequently  too 
quite  a  distinct  chain  of  title  to  such  terms  of  years  and 
incumbrances,  supported  by  evidence  distinct  from  that 
adduced  as  to  the  freehold  title,  is  requisite. 

This  will  be  a  warning  to  the  practitioner  to  see  that  his 
client's  estate  be  duly  discharged  in  law  as  well  as  in  fact, 
at  the  time  while  releases  and  dischai^es  are  easily  ob- 
tainable. 

It  may  here  be  added  that  in  all  cases  the  party  to  b^ 
affected  or  bound  by  notice  should  be  apprized  of  the 
facts  or  circumstances  charged  upon  him  in  the  shapo  of 
notice,  before  he  pays  his  purchase  money,  and  in  that  case 
it  is  immaterial  whether  notice  reaches  him  before  or  after 
he  enters  into  the  contract.  See  TcntrviUe  v.  Naish,  3  P. 
Wms.  307. 
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CHAPTER  XXI. 

PBBSUMPTIVB  STIDBNCB. 


SoMBTHiMQ  has  been  said  on  the  subject  of  presumption 
in  connexion  with  titles  as  affected  by  the  Statutes  of 
lioutationy  or  by  lapse  of  time  (Chap.  X.),  but  some  few 
remarks  may  here  be  added. 

Upon  the  investigation  of  every  title,  many  points  are 
constantly  occurring  which  are  universally  presumed  to  be 
correct.  No  one  thinks  of  requiring  proof  as  to  the 
genuineness  of  the  several  instruments  abstracted,  or  of 
the  signatures  and  attestations  attached  to  them,  or  of  the 
actual  payment  of  the  consideration  money,  if  those  facts 
appear  without  anything  to  lead  to  a  suspicion  of  the  con- 
trary. 

It  has  indeed  been  held,  that  the  want  of  the  usual  in- 
dorsement of  a  receipt  on  a  deed  is  primA  facie  evidence 
that  the  consideration  money  has  not  been  paid,  and  that 
it  is  notice  of  an  existing  lien  on  the  property ;  this  seems 
to  be  an  established  rule,  although  it  may  naturally  be 
asked,  where  a  receipt  for  the  money  appears  in  the  body 
of  the  deed,  why  should  a  purchaser  or  his  advisers  be 
under  any  necessity  to  indorse  upon  the  deed  nothing  but 
a  repetition  to  prove  this  fact  of  payment  ? 

Neither  is  it  usual  to  make  any  inquiry  as  to  the  com- 
petency or  sanity  of  any  of  the  parties,  nor  as  to  prior 
marriages,  prior  settlements,  prior  mortgages,  sales,  or  ap- 
pointments which  may  have  possibly  taken  place.  Nor 
as  to  bankruptcies,  executions,  suits,  decrees  or  other  pro* 
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ceedings  affecting  the  property,  further  perhaps  than 
making  a  general  inquiry  of  the  vendor  or  his  solicitor,  or 
pursuing  such  general  searches  as  may  be  made  at  public 
offices,  unless  there  be  something  uncommon  in  the  case, 
which  requires  more  than  common  care  or  challenges  in- 
quiry. 

In  some  cases  certainly  it  is  right  io  insist  upon  forther 
proofs  and  make  very  strict  inquiries,  but  to  what  extent 
such  proofs  ought  to  be  carried,  and  when  they  are  ren^ 
dered  necessary,  are  points  which  sound  sense  and  com- 
mon discernment  must  dictate  to  the  practitioner,  and 
cannot  be  well  explained,  but  an  instance  or  two  may 
perhaps  be  usefully  given.  Thus  it  is  generally  thought 
proper  to  inquire,  when  a  vendor  claiming  to  be  entitled  to 
the  fee  simple  absolute  of  any  property  is  a  married  man, 
whether  the  particular  property  was  included  in  any  set 
tlement  made  prior  to  such  marris^. 

Wiien  an  assignment  of  all  the  estate  and  effects  of  an 
individual  appears,  it  is  necessary  to  inquire  whether  such 
a  party  was  at  that  time  a  trader,  and  if  that  or  any  other 
act  of  bankruptcy  appears  to  have  been  committed  within 
twelve  months  antecedently,  the  title  cannot  be  supported, 
but  if  the  act  of  bankruptcy  occurred  more  than  twelve 
months  before,  no  attention  is  necessary  further  than  to 
ascertain  that  no  fiat  has  issued. 

Where  a  pedigree  shows  a  descent,  it  is  always  usual  to 
require  proof  of  the  intestacy  of  the  individual  ancestor, 
and  where  it  appears  that  there  has  been  a  marriage  pre- 
vious to  that  under  which  the  issue  claim  by  descent  or 
otherwise,  it  is  usual  to  inquire  whether  any  children  by  a 
former  marriage  may  not  be  in  existence  who  would  de<« 
feat  the  descent  to  the  children  of  a  second  marrias:e. 
Where  a  marriage  has  happened  prior  to  the  1st  Januaiy, 
1838,  and  is  subsequent  to  the  date  of  a  will,  it  is  usual 
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to  inquire  whether  such  will  may  not  have  been  revoked 
by  such  marriage,  and  the  birth  of  a  child.  By  marriage 
alone,  wills  made  subsequent  to  the  1st  of  January,  1838| 
are,  under  the  1  Vict.  c.  26,  revoked* 

Where  a  child  has  joined  with  his  parent  apparently 
soon  after  the  time  of  his  coming  of  age  in  a  recovery, 
it  is  usual  to  inquire  whether  he  was  the  eldest  or  only 
child,  and  whether  he  had  really  completed  his  twenty- 
first  year  at  the  time  of  the  recovery  suffered,  and  this 
deserves  more  particular  attention  where  the  period  of 
time  elapsed  between  the  date  of  the  marriage  and  the 
birth  or  baptism  gives  rise  to  any  doubt.  Where  any 
owner  of  lands  appears  to  have  frequently  resided  abroad, 
and  to  bear  a  name  dissimilar  to  an  English  name,  it  is 
usual  to  inquire  whether  such  owner  is  a  foreigner. 

Upon  such  points  as  these  it  is  considered  that  a  pur- 
chaser has  a  right  to  ask  for  some  explanatory  or  corro- 
borative evidence,  the  title  bemg  for  want  of  it  subject  to 
doubt  and  suspicion.  In  such  cases  the  old  maxim  of 
law  cannot  apply,  (viz.),  that  acts  and  deeds  completely 
finished  are  to  be  presumed  rite  et  solemniter  acta. 

The  great  question  seems  to  be — is  there  such  a  d^ree 
of  uncertainty  apparent  upon  the  transaction  (taking  into 
consideration  all  the  possible  as  well  as  the  probable  cir- 
cumstances) as  should  naturally  raise  a  doubt  or  suspicion 
in  an  unprejudiced  mind  ?  If  that  d^ee  of  doubt  and 
suspicion  does  attach,  the  vendor  is  bound  to  clear  it  up. 

In  Hillary  v.  Waller,  12  Ves.  239,  a  leading  case  on 
this  subject,  it  is  stated,  that  presumptions  are  raised 
where  there  are  no  means  of  creating  belief  or  disbelief; 
and  they  do  not  always  proceed  on  a  belief  that  the  thing 
presumed  has  actually  taken  place.  Grants  are  frequently 
presumed,  as  Lord  Mansfield  said  in  Eldridge  v.  Knotty 
Cowp.  216,  merely  for  the  purpose  and  from  a  principal  of 
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quieting* the  possession ;  and  juries,  it  has  been  said,  may 
presume  anything  in  favour  of  long  possession.  There 
is  as  much  occasion  for  presuming  conveyances  of  legal 
estates  as  for  presuming  any  other  acts,  otherwise  many 
titles  might  remain  for  ever  imperfect ;  and  in  Lyddal  v. 
Weston,  2  Atk.  19,  Lord  Hardwicke  observes,  that  the 
Court  must  govern  itself  in  matters  of  title  by  a  moral  cer- 
tainty, for  it  is  impossible  in  the  nature  of  things  that  there 
should  be  a  mathematical  certainty  of  a  good  title.  That 
there  are  often  suggestions  of  old  entails,  and  sometimes 
doubts  what  issue  individuals  have  left,  whether  more  or 
fewer,  and  yet  these  were  never  allowed  to  be  objections  of 
such  force  as  to  overturn  a  title.  In  the  above  cited  case 
of  HUIary  v.  Wallery  Lord  Erskine  says,  '^  presumption  in 
Courts  of  Law  from  length  of  time  stands  upon  a  clear 
principle,  built  upon  reason,  the  nature  and  character  of 
man,  and  the  result  of  human  experience.  It  resolves 
itself  into  this,  that  a  man  will  naturally  enjoy  what  be- 
longs to  him.  This  is  the  whole  principle."  And  although 
such  presumptions  are  made  by  judges  in  equity,  at  law 
the  intervention  of  a  jury  seems  always  to  be  required. 
See  Wynne  v.  Griffith,  5  B.  &  C.  937.  Where  no  facts 
appear,  and  some  conclusion  is  necessary  to  be  drawn, 
the  law  thus  offers  the  means  of  supporting  rights  and 
titles  by  conclusions,  which  it  sanctions  as  reasonable  and 
expedient.  Thus  in  the  case  of  a  lost  deed,  if  it  appear 
that  some  deed  of  a  proper  tenor  or  effect  once  existed 
as  part  of  a  title,  the  law  will  presume  that  it  was  duly 
executed  and  attested,  until  something  to  the  contrary  be 
shown.  So  although  nothing  appear  as  to  the  age,  the 
sanity,  the  ability,  or  disability  of  any  party  who  has  exe- 
cuted any  instrument  or  done  any  act,  the  law  will  pre- 
sume everything  in  favour  of  the  act,  viz.  that  the  party 
was  of  age,  sane,  and  free  from  disability.    But  if  instead 
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of  it  appearing  in  any  case  that  some  act  was  done,  or 
that  a  deed  which  was  requisite  was  ma^e  and  executed, 
it  should  appear  from  other, statements  or  (acts  that  a 
blundering  deed  had  been  prepared,  or  that  the  act  done 
in  the  particular  instance  was  insufficient  for  the  purpose, 
of  course  it  cannot  be  presumed  that  the  act  alleged  was 
sufficient,  or  that  th^  particular  instrument  was  well  exe- 
cuted, simply  because  it  has  been  lost.  Goodtitie  d. 
Bridges  v.  Duke  of  Chandos,  2  Burr.  1073.  And  so  it  is 
in  respect  to  the  stamping  of  deeds  or  other  instruments. 
.  If  the  original  be  lost,  and  nothing  be  proved  as  to  whe- 
ther it  were  duly  stamped  or  not,  tlie  law  will  presume 
that  it  was  sufficiently  stamped  and  uphold  the  instrument, 
and  allow  proof  to  be  adduced  from  copies  or  recitals,  or 
other  secondary  evidence ;  but  if  it  appear  that  the  lost 
instrument  was  never  duly  stamped,  it  must  be  treated  as 
8  void  instrument  altogether,  for  being  lost  the  defect  as 
to  the  stamp  can  never  be  supplied,  as  in  other  cases  when 
the  instrument  exists,  and  may  be  stamped  if  necessary. 
In  such  cases  as  these,  if  the  instrument  appears  never  to 
have  been  perfect,  no  copy  or  secondary  evidence  of  it 
can  be  allowed  or  received.  See  Rippiner  v.  Wright,  2 
Barn.  &  Aid.  478. 

Possession,  as  we  have  before  stated,  is  prima  facie 
evidence  of  property,  and  of  the  absolute  right  of  pro- 
perty, but  this  presumptive  right  may  always  be  disproved, 
and  an  heir  at  law  is  so  far  favoured  in  a  Court  of  Equity 
that  it  has  been  held  he  may  call  upon  those  in  adverse 
possession  to  discover  by  what  right  they  claim  title 
against  him  as  heir;  Harrison  v.  Southcoie,  1  Atk.  540; 
but  this  doctrine  is  open  to  some  remarks ;  see  1  Mad. 
Chan.  Pract.  274. 

In  support  of  long  possession,  where  no  adverse  or  in- 
consistent title  appears,  grants,  conveyance,  leases,  sur- 
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renders,  and  releases  will  l>e  presumed ;  but  the  difficulty 
which  exists  in  all  these  cases  is,  to  determine  the  length 
of  time  and  other  circumatances,  which  .shall  be  deemed 
sufficient  to  support  such  presumptiops.  Instances  which 
have  occurred  in  reported  cases  or  in  practice,  will  affi3rd 
perhaps  the  best  illustration  df  the  -prevailing  jniles  in 
other  cases.  Independently  of  the  length  of  time  elapsed, 
a  great  distinction  is  to  be  made  as  regards  the  subjects 
to  which  this  doctrine  is  applied ;  the  nature  of  the  pro- 
perty, the  transaction  to  be  supported,  the  instrument 
to  be  supplied  or  presumed,  the  situation  and  circum-- 
stances  of  the  parties.  Thus  a  grant  is  to  be  presumed 
against  a  subject  upon  slighter  grounds  than  it  would 
be  against  the  crown,  although  after  a  great  lapse  of 
time  grants  shall  be  presumed  even  against  the  crown; 
but  then  it  must  in  such  cases  appear  that  there  was  no- 
thing to  prevent  the  crown  making  such  a  grant.  Mayor 
of  Hull  V.  Horner  J  Cowp.  103 ;  Gibson  v.  Clarky  1  J.  & 
W.  159 ;  Goodtitle  v.  Baldwin^  1 1  East,  488 ;  and  see 
Powell  V.  Milbankf  Cowp.  103,  note;  and  6  Ves.  673,  S.  C. ; 
also  Bechford  v.  Wade^  17  Ves.  97.  The  eniranchisement 
of  a  copyhold  may  be  presumed  against  the  crown,  after 
possession  for  160  years  and  upwards  supported  by  an 
entry  in  the  parliamentary  survey  and  other  particular 
facts;  Roe  d.  Johnson \.  Irelandy  11  East,  280;  in  which 
case  it  is  reported  that  Lord  Kenyon  once  said  on  a  similar 
occasion,  that  he  would  not  only  presume  one,  but  100 
grants  if  necessary,  to  suppoit  a  long  enjoyment.  Docu- 
ments, which  ought  to  be  enrolled  or  entered  of  record,  are 
not  so  readily  presumed  as  those  which  are  not  required 
to  be  so  enrolled  or  entered.  Thus  fines,  recoveries,  bar- 
gains, and  sales,  acts  of  parliament,  grants,  or  charters  of 
the  crown,  ai'e  not  so  easily  presumed.  But  although 
records,  being  more  carefully  kept,  are  not  so  readily  pre^* 
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sumed  to  be  destroyed  or  lost,  yet  as  it  is  well  known  that 
records  have  been  lost  and  destroyed  in  many  cases,  it 
by  no  means  follows  because  a  document  does  not  ap- 
pear upon  record,  that  therefore  it  never  had  existence. 
Seel  Mod.  117;  Salk.285;  B.N.  P.  228;  and  per  Lord 
North,  1  Vem.  195.  One  of  the  strongest  instances  of 
presumption  of  a  crown  grant,  founded  on  long-continued 
usage,  occurred  in  the  case  of  Queen's  College,  Jac.  R. 
34.  In  that  case  the  statutes  of  the  collie  allowed  only 
one  fellow  to  be  selected  from  the  county  of  Middlesex; 
but  since  the  year  1668,  it  appeared  that  it  had  been  usual 
to  have  two  fellows  from  the  county  of  Middlesex,  and 
this  although  the  fellows  and  president  had  always  sworn 
to  observe  the  statutes  of  the  university.  The  Lord  Ghan« 
cellor  (Eldon)  thought  that  a  dispensation  from  the  crown, 
authorixing  that  deviation  from  the  statutes,  which  had  so 
long  continued,  ought  to  be  presumed. 

The  right  to  have  a  ferry,  or  to  hold  a  fiedr  or  market, 
which  can  only  exist  by  prescription,  founded  on  a  royal 
grant  or  charter,  is  in  some  respects  different  from  rights 
which  may  exist  under  a  private  grant.  Churchmam  v. 
TumstuUy  Hard.  162.  But  from  a  user  of  thirty-five  years, 
a  jury  may  presume  that  a  ferry  had  a  legal  origin.  IVotier 
V.  Harris,  2  Yo.  &  J.  285.  Other  cases  in  which  records' 
and  acts  of  parliament  even  have  been  presumed  are, 
Farrar's  case,  cited  in  Skinner,  78;  S.  C.  12  Vin.  Abt. 
58,  pi.  11;  Fanshaw  v.  JRotlieram,  1  Eden,  296,  and  the 
cases  there  cited ;  Bealey  v.  Shaw,  6  East,  215 ;  Ptckr- 
ing  V.  Lcrd  Stamford,  2  Ves.  jun.  583 ;  Chalmer  v.  Brad' 
ley,  1  J.  &  W.  63.  Surrenders  and  admittances  of  copy- 
holds will  not  be  so  readily  supplied  upon  presumption  as 
other  instruments.  Doe  v.  Waterton,  3  B.  &  Aid.  149.  In 
Wilson  V.  Allen,  1  J.  &  W.  611,  after  a  possession  of  copy- 
holds for  nearly  sixty  years  and  two  admittances,  the  Court 


PBESUMPTIVE  SriBENOB.  443 

was  inclined  to  presume  a  surrender  (although  no  entry 
appeared  on  the  court  rolls)  from  trustees,  whose  duty  it 
was  to  have  made  the  surrender.  And  in  England  v.  Sladey 
4  T.  R.  682,  Lord  Kenyon  thought  that,  where  trustees 
ought  in  duty  to  convey  at  a  certain  period,  it  might  be 
presumed  that  a  conveyance  had  been  made  within  a  year 
after  the  period  fixed  for  performance  of  the  trust,  although 
considerably  less  than  twenty  years  had  elapsed  since  the 
period  when  such  trust  should  in  strictness  have  been  ful- 
filled ;  and  see  Lade  v.  Holfardy  B.  N.  P.  1 10. 

Upon  the  principle  above  referred  to,  letters  of  admi- 
nistration, letters-patent,  and  other  documents  not  found 
on  record,  are  not  readily  presumed;  but  they  may  be 
presumed,  if  noticed  by  any  recital  in  a  deed  to  which  the 
person  to  be  charged  is  a  party,  although  certainly  no  such 
presumption  can  ever  be  so  raised  affainst  a  purchaser  or 

ciently  ancient  to  afford  that  weight  which  attaches  to 
documents  thirty  years  old  or  upwards.  See  Doe  d. 
Batten  v.  MvrUssy  6  M.  &  S.  110. 

Sometimes  under  leasehold  titles  it  becomes  necessary 
to  presume  the  grant  of  an  original  lease  or  demise  for  a 
long  term  of  years.  Secondary  evidence  is  often  adduced 
of  the  contents  of  such  leases  fix>m  the  recitals  contained 
in  subsequent  assignments.  It  seems  clear  in  the  case  of 
such  recitals  being  the  only  evidence,  possession  having 
gone  according  to  the  assignments,  and  the  lease  itself 
being  proved  to  have  been  lost  or  destroyed,  that  a  lease 
or  grant  may  not  only  be  well  presumed,  but  that  such  a 
title  may  be  considered  marketable  without  the  production 
of  the  original  lease.  1  P.  Ab.  p.  II,  12.  But  this  can 
only  be  in  cases  where  the  original  lease  is  an  old  one, 
granted  perhaps  thirty  years  back  or  upwards. 

In  leasehold  titles  also,  where  the  commencement  is 
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founded  upon  a  lease  or  grant  for  years,  the  eariier  inter- 
mediate assignments  will  oftentimes  be  presumed,  if  the 
later  assignments  for  sixty  years  or  upwards  are  produced, 
and  possession  appear  to  have  gone  accordingly.  Early. 
Baxter,  2  Bl.  Rep.  1228 ;  and  see  11  Ves.  jun.  350. 

The  recital  of  a  lease  for  a  year  in  the  release  after 
twenty  years  b  always  now  relied  upon  as  evidence  of  the 
lease,  if  lost.  See  Holmes  v.  Ailshief  I  Mad.  553 ;  1  P. 
Ab.  79 ;  and  according  to  the  law  of  Ireland,  and  the  pre- 
sent law  in  England  since  the  4  Vict.  c.  21,  the  recital  of 
the  lease  in  the  release  is  always  considered  as  sufficient 
evidence  of  the  lease  having  existed.  So  likewise  in  Ja- 
maica and  in  most  of  the  colonies  in  the  West  Indies, 
where  it  was  never  considered  necessary  to  prepare  a  lease 
for  a  year  any  more  than  it  is  in  Ireland. 

Conveyances  of  legal  and  other  outstanding  estates  in 
fee  are  sometimes  presumed,  where  estates  have  vested 
in  trustees  either  under  devises  upon  trust,  or  under  reco- 
very deeds,  or  in  connection  with  mortgage  transactions, 
as  between  mortgagor  and  mortgs^ee,  or  those  claiming 
under  them,  or  under  settlements  and  conveyances  in  trust, 
and  in  various  transactions,  and  not  unirequently  where 
estates  have  been  limited  in  an  irregular  manner  with  the 
view  of  barring  dower.  In  most  of  these  cases  where  the 
tmstees  have  a  duty  pointed  out  for  them  to  perform,  as, 
for  instance,  to  convey  the  estate  to  some  third  person, 
whenever  the  objects  of  the  trust  are  satisfied,  the  Courts 
will  readily  presume  such  a  conveyance  to  have  been  made 
after  twenty  years  or  less. 

In  the  case  of  Hillary  v.  Waller ,  12  Ves.  239,  above 
cited,  a  legal  estate  in  fee,  which  had  not  been  noticed  for 
upwards  of  110  years,  but  which  previously  had  been  out- 
standing in  a  trustee  upon  certain  trusts  (which  were  sup- 
posed not  to  have  long  continued),  waQ&  presumed  to  be 
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conveyed  to  the  owner  of  the  fee  upon  the  general  prin- 
ciple of  presumption,  founded  upon  length  of  time. 

Thus  also  in  Cooke  v.  Soltau^  2  Sim.  &  St.  154,  a  mort- 
gage in  fee  was  made  nearly  eighty  years  prior  to  the  suit  in- 
stituted, but  was  not  afterwards  noticed  by  the  title  deeds, 
and  no  demand  of  interest  or  principal  had  been  made  for 
a  great  length  of  time  (fifty  or  sixty  years  at  least).  The 
owner  was  in  the  possession  of  the  property  and  of  the 
title  deeds  including  the  deed  of  mortgage,  under  which 
it  was  attempted  to  argue  that  the  estate  was  then  still 
outstanding,  not  having  been  reconveyed.  But  the  Vice- 
Chancellor  very  properly  said,  "  No  reconveyance  could 
ever  be  presumed  without  the  actual  production  of  the 
deed,  unless  it  could  be  properly  presumed  in  this  case, 
and  that  he  adhered  to  the  principle  of  Emery  v.  Grocock, 
6  Madd.  54. 

In  Noel  V.  Bewley,  3  Sim.  103,  a  mortgage  in  fee  had 
been  made  to  one  as  a  trustee  for  another,  who  shortly 
afterwards  purchased  the  equity  of  redemption  in  the  same 
property ;  this  was  upwards  of  100  years  back,  and  at  the 
time  of  that  purchase  a  mortgage  term  was  assigned  to 
another  trustee  to  attend,  so  that  no  motive  existed  for 
keeping  the  legal  estate  in  fee  distinct  from  the  beneficial 
estate  of  the  party  entitled.  Under  these  circumstances 
a  reconveyance  of  the  legal  fee  to  the  owner  was  pre^ 
sumed. 

But  if  the  possession  be  clearly  an  adverse  possession, 
a  much  shorter  period  (perhaps  forty  years)  will  warrant 
the  presumption  of  a  reconveyance.  Wilson  v.  Witherley, 
Bui.  N.  P.  110;  Whiting  v.  White,  2  Cox's  C.  Cases, 
290 ;  Croume  v.  Douglas,  M'Cl.  &  Y.  328.  But  forty 
years  without  such  clear  adverse  possession  (a  very  diffi- 
cult thing  to  prove)  cannot  in  matters  of  conveyancing 
out  of  Court  be  always  admitted  as  a  sufficient  period  upon 
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which  to  found  a  pretumptioii  of  a  raleaie  or  conreyance, 
or  of  the  surrender  of  an  outatanding  estate ;  for  although 
Lord  Kenyon,  in  England  d.  Sybourn^  v.  Skukf  4  T.  R. 
082^  declared  that  where  there  was  a  direction  that  upon 
a  dcTisee  attaining  twenty-one  years  truBtees  should  con- 
rey  a  property  to  him^  it  was  allowable  to  presume  that 
such  conreyance  was  made  even  in  less  time  than  twenty 
years  firom  the  happening  of  the  event,  yet  this  can  never 
be  adopted  a^  a  rule  upon  which  conreyancers  should  act, 
for  no  purchaser  ought  to  be  compelled  to  accept  of  a 
title  where  the  presumption  cannot  readily  be  made,  lest 
by  adopting  a  doubtful  presumption,  he  may  at  some  sub* 
sequent  time  be  compelled  to  submit  his  case  to  a  jury. 
He  18  certainly  entitled  to  require  the  production  of  any 
conveyance  made  either  by  a  trustee,  mortgagor,  or  mort- 
gagee of  any  estate  which  appears  to  have  been  outstand- 
ing within  thirty  years.  Probably  this  might  be  reason- 
ably required  when  the  estate  has  been  outstanding  any 
time  less  than  forty  years,  although  it  might  have  been 
the  express  duty  of  the  trustee,  mortgagee,  or  mortgagor 
to  have  actually  conveyed  such  estate  long  previously. 
This  is  a  matter  of  considerable  difficulty  in  practice. 
Almost  every  case  stands  upon  its  particular  grounds,  and 
formerly  the  doctrine  was  rarely  acted  upon  except  in 
Court.  A  purchaser  should  be  cautious  how  he  relies 
upon  such  presumptions. 

If  in  the  case  of  an  outstanding  legal  estate  a  conveyance 
cannot  be  obtained,  it  may  become  a  question  whether  or 
not  the  circumstances  be  such  as  that  a  purchaser  shall 
complete  his  contract,  relying  or  not  relying  upon  the  ge- 
neral doctrine  of  such  conveyances  being  presumed.  We 
are  speaking  now  of  cases  where  it  is  the  expressed  or  de- 
clared duty  of  trustees  to  make  the  conveyance  in  question. 
lYhere  it  is  only  a  sleeping  trust  or  an  implied  duty  in  the 
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tru«teet|  a  lesB  period  than  forty  years  would  not  probably 
in  any  case  be  allowed  to  raise  the  presumption  of  a  con- 
veyance. See  Doe  d.  Bmne  y.  Martyn^  8  B.  &  Gres.  497. 
In  the  case  of  Ooodion  y.  EUUsan,  3  Rubs.  688,  it  was 
argued  that  a  reconveyance  of  a  legal  estate  to  the  parties 
beneficially  interested^  ought  to  be.presumed  after  a  period 
elapsed  of  fifty  years,  during  which  no  trace  could  be 
found  indicating  the  existence  of  a  legal  interest  in  the 
trustee.  Lord  GKfford,  M.  R.  said  however  ''  that  the  cases 
in  which  a  reconveyance  had  been  presumed,  had  been 
cases  in  which  a  party  having  clearly  an  equitable  interest 
has  been  proceeding  at  law,  and  an  outstanding  legal 
estate  has  been  set  up  against  him.  But  as  between  the 
representatives  of  a  trustee  and  the  cestuii  que  trusty  where 
nothing  but  lapse  of  time  has  occurred,"  he  added,  *^  I 
find  no  authority  for  presuming  a  reconveyance." 

But  although  Lord  GKfFord's  doctrine  might  be  the  better 
practical  rule,  it  cannot  now  be  considered  as  the  prevail^- 
ing  practice  of  conveyancers.  Courts  of  Equity,  it  has 
been  seen,  will  presume  or  will  not  presume  conveyances 
or  surrenders  to  suit  the  real  rights  of  the  parties  or  merits 
of  the  case,  and  will  draw  conclusions  as  to  estates  being 
surrendered  or  conveyed,  resting  upon  very  slight  circum- 
stances, where  they  conceive  justice  will  be  accomplished 
by  such  presumptions.  As  a  general  rule  it  may  be  stated 
that  where  the  trusts  or  purposes  for  which  any  estate  was 
originally  created,  conveyed,  or  devised,  have  long  since 
ceased  or  determined,  this  circumstance  will  always  afford 
grounds  for  presuming  a  reconveyance  or  surrender  of  the 
legal  estate  to  the  party  entitled  to  the  beneficial  interest ; 
it  must  however  be  remembered,  that  presumptions  are  to 
be  made  always  in  favour  of  those  rightly  entitled,  and  are 
never  to  be  made  upon  a  supposed  breach  of  trust.  Keene 
V.  Deardon,  8  East,  263.    See  also  Doe  d.  Bpwerman  v. 
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Sybourn,  7  T.  R.3  ;  Boe  y.  Reade,  8  T.  R.  122 ;  and  Lade 
V.  Holfordf  B.  N.  P.  110.  In  the  case  of  mortgages^  where 
the  mortgagee  has  been  in  possession  for  twenty  years, 
it  will  be  presumed  by  the  Courts,  according  to  the  aboTe 
cases  and  the  Statute  of  Limitations,  that  the  equity  of 
redemption  has  been  released  to  him,  and  a  purchaser 
might,  perhaps,  be  driven  to  adopt  that  presumption* 
Should  a  purchaser  however  resist  performance  of  a  con- 
tract upon  such  doubtful  grounds,  although  the  objection 
might  be  over-ruled,  he  might  not  be  fixed  with  the  costs 
of  the  suit.  It  is  so  difficult  in  any  case  to  prove  undis- 
turbed possession  for  any  period,  and  especially  for  so  long 
a  time  as  twenty  years,  that  a  Court  would  be  slow  to  fix 
a  purchaser  with  costs  for  doubting  a  title  in  regard  to 
such  a  fact  as  undisturbed  possession  for  twenty  or  thirty 
years,  where  that  fact  was  material  to  the  validity  of  the 
title ;  for  the  rule  as  to  costs  is  this,  that  if  the  objection 
raised  by  a  party  is  a  fair  objection,  the  Court  will  not, 
even  if  it  be  ultimately  over-ruled,  give  costs  to  the  vendor 
or  opposite  party,  but  leave  each  to  pay  his  own  costs. 
Cox  V.  Chamberlain,  4  Ves.  631 ;  Aileabie  v.  Rice,  3  Madd. 
260 ;  Thorpe  y.  Freer,  4  Madd.  466. 

There  is  somewhat  more  of  difficulty  in  presuming  an 
independent  title  from  possession  in  cases  where  that  pos- 
session does  not  appear  to  be  adverse ;  as  for  instance 
under  the  old  law  between  coparceners,  tenants  in  com- 
mon, and  joint-tenants,  and  where  a  younger  brother, 
upon  the  death  of  the  ancestor,  has  taken  possession  in- 
stead of  the  elder  brother ;  for  it  has  generally  been  con- 
sidered that  as  between  such  owners  there  is  no  adverse 
possession  without  an  actual  ouster.  However,  after  a 
length  of  time  such  actual  ouster  has  been  presumed ;  in 
one  case  after  thirty-six  years.  Doe  v.  Prosper,  Cowp.  2 1  ?• 
But  now  by  the  late  act  of  the  3  &  4  Will.  4,  c.  27,  s.  12, 
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it  is  provided  that  the  possession  of  one  of  several  co- 
parceners^ joint-tenants,  or  tenants  in  common,  shall  not 
be  deemed  to  be  the  possession  of  the  other  or  others  of 
them.  See  ante,  p.  151.  And  further,  by  section  13  of 
the  same  act,  when  a  younger  brother  or  other  relation  of 
the  person  entitled  as  heir  to  the  possession  or  receipt  of 
the  profits  of  any  land,  or  to  the  receipt  of  any  rent,  shall 
enter  into  the  possession  or  receipt  thereof,  such  posses- 
sion or  receipt  shall  not  be  deemed  to  be  the  possession 
or  receipt  of  or  by  the  person  entitled  as  heir.  Ad- 
verse possession  similar  to  a  disseisin  at  law  has  been 
allowed  to  subsist  as  regards  equitable  estates.  This 
point  was  discussed  in  Cholmondeley  v.  Clinton,  2  Mer.  360 ; 
and  Lord  Hardwicke,  in  1  Ves.  435,  seemed  to  admit  that 
such  a  disseisin  in  equity  might  be  allowed  in  analogy  to 
legal  estates. 

A  writer  to  whom  the  profession  is  indebted  for  an  able 
treatise  on  this  branch  of  the  law,  Matthews  on  Pres. 
223,  seems  to  regard  this  point  as  not  very  material, 
thinking  that  whatever  would  support  a  disseisin  would 
support  the  presumption  of  a  conveyance  as  against  the 
party  out  of  possession ;  but  this  does  not  appear  always 
to  follow.  It  may  not  be  the  duty  of  a  trustee  to  convey 
the  estate  to  his  cestui  que  trust,  and  then  a  presumption 
in  contravention  of  the  duty  of  the  trustee  could  not  be 
made;  and  yet  the  cestui  que  trust  may  have  succeeded 
in  disseising  the  trustee  (for  this  seems  allowable),  and 
may  have  been  in  actual  possession,  and  upon  this  the  title 
may  depend.  In  the  case  of  Clinton  v.  Cholmondeley  there 
was  no  conveyance  presumed  as  between  any  of  the  parties, 
although  estates  had  been  outstanding  more  than  twenty 
years,  and  something  like  a  disseisin  was  allowed. 

It  often  becomes  necessary  to  ascertain  upon  an  abstract 
whether  certain  interests,  such  as  life  estates,  jointures, 
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estates  by  curtesyy  or  in  dower,  and  other  freehold  estates 
(but  not  leases  for  lives,  for  by  the  14  Geo.  2,  c.  20,  the 
surrender  of  such  leases  is  dispensed  with),  have  been 
assigned  or  surrendered  in  order  to  support  recoTeries 
which  hare  been  suffered,  and  which  without  such  sur- 
renders or  assurances  would  be  defective  by  reason  of  the 
want  of  a  sufficient  tenant  to  the  pracipe.  The  rule  of 
practice  adopted  in  these  cases,  in  order  to  support  such 
recoveries,  is  to  presume  the  necessary  surrender  or  assu- 
rance to  have  been  made,  if  for  twenty  years  or  upwards 
there  has  been  quiet  enjoyment  under  such  recovery. 
Green  v.  Froud,  1  Vent.  267;  1  Mod.  117;  Warren  ▼. 
Greenville,  2  Stra.  1129 ;  Goodtitle  d.  Bridges  v.  Duke 
of  Chandos,  2  Burr.  1066.  But  if  at  any  time  subse- 
quent to  the  recovery  it  appear  that  the  estates  have  been 
allowed  or  recognized  as  subsisting  which  were  existing 
prior  to  the  recovery,  but  were  said  to  be  surrendered, 
this  fact  must  of  course  rebut  the  presumption  that  the 
estates  outstanding  were  surrendered,  and  that  the  re- 
covery was  duly  suffered.  Haines  Barlet/s  case,  6  Mod. 
210.  So  it  must  always  be  if  other  facts  appear  to  rebut 
the  alleged  presumption,  such  as  a  second  recovery  suf- 
fered at  a  future  period  of  the  same  property  and  by  the 
same  parties,  without  a  sufficient  reason  assigned,  or  if 
claims  by  remainder-men  and  others  have  been  made 
which  clash  with  the  supposition  that  complete  acqui- 
escence has  not  been  given. 

On  the  subject  of  presuming  surrenders  of  terms  for 
years  there  has,  until  lately,  been  some  uncertainty  in  the 
law,  and  also  in  the  practice.  This  has  been  in  great  mea- 
sure owing  to  a  difference  in  the  decisions  arising  out  of  a 
difference  of  opinion  on  this  point  between  the  Courts  of 
Common  Law  and  the  Courts  of  Equity.  A  case  of  Doe 
V.  Hilder,  in  the  King's  Bench,  2  B.  &  A.  782,  in  which 
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that  Court,  after  Bolemn  argument,  held  that  a  judge  on 
circuit  had  rightly  directed  a  jury  to  presume  the  surren- 
der of  a  term  of  years  created  in  1762,  and  which  in 
1779  had  been  expressly  assigned  to  attend,  apparenUy  on 
the  ground  that  it  had  not  recently  been  assigned,  because 
no  notice  of  it  had  recently  been  taken,  called  forth  re- 
marks from  Lord  Eldon,  and  from  some  of  the  leading 
practitioners  at  the  bar,  in  disapproval  of  that  doctrine. 
Subsequently,  however,  the  Court  of  King^s  Bench  itself 
appears  to  have  acknowledged  by  its  decisions  that  it  had 
been  too  hasty  in  presuming  the  surrenders  of  such  terms, 
particularly  where  the  same  had  once  been  assigned  to 
attend.    See  Doe  v.  PlowmaUy  2  Bam.  &  Adol.  573. 

The  Courts  of  Equity  have  more  than  once  lately  de- 
cided, that  terms  which  had  not  been  assigned  to  attend, 
and  which  for  a  considerable  length  of  time  (sixty  years 
or  upwards)  have  not  been  subsequently  noticed,  should 
be  presumed  to  be  surrendered.  Emery  v.  Grocock,  6 
Mad.  64 ;  JSx  parte  Holman,  cited  in  3  Sug.  V.  &  P.  66, 
(10th  edit.) ;  and  also  Tawnsend  v.  Champernaum,  1  Yo. 
&  J.  638. 

The  Courts,  both  of  law  and  equity,  seem  therefore  now 
to  have  confirmed  what  has  long  been  the  practice  among 
conveyancers  in  relation  to  these  matters  of  presuming 
of  surrenders  of  terms  of  years,  namely,  in  no  case  to  pre- 
sume such  a  surrender  where  the  term  has  once  been  as- 
signed to  attend  the  inheritance,  unless  under  very  clear 
and  positive  grounds,  and  acts  done  warranting  such  a 
presumption ;  but  that  in  cases  where  a  term  has  been 
created  and  never  been  assigned  to  attend,  or  has  not 
been  dealt  with  as  subsisting  within  the  last  sixty  years, 
or  perhaps  a  shorter  period,  in  such  cases  a  presumption  of 
the  surrender  of  the  term  may  fairly  be  made ;  and  the 
presumption  of  the  surrender  is  considered  stronger  in 
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those  cases  where  there  have  been  different  dealings  with 
the  property,  and  deeds  relating  to  it  executed  without 
any  notice  being  taken  of  such  outstanding  or  ancient 
terms  of  years. 

Perhaps  in  analogy  to  the  time  prescribed  by  the  late 
act  of  the  3  &  4  Will.  4,  c.  27,  as  the  future  limit  for 
actions  and  suits  relating  to  real  property,  forty  years 
may  henceforth  be  considered  as  a  proper  period  upon 
which  to  ground  a  presumption  of  the  surrender  of  a  term, 
where  it  has  not  been  expressly  assigned  to  attend  the 
inheritance ;  but  what  that  period  shall  be,  is  rather  mat- 
ter of  speculation  than  of  certainty. 

In  assuming  the  jurisdiction  of  a  specific  performance 
of  agreements,  where  titles  come  in  question,  Courts  of 
Equity  are  compelled  to  grapple  with  these  difficulties. 
One  rule  which  has  been  plainly  laid  down  by  one  learned 
judge  in  these  matters,  and  which  seems  to  be  worth  re- 
peating, is,  that  in  questions  between  a  seller  and  pur- 
chaser, if  the  case  be  such,  that  sitting  before  a  jury  it 
would  be  the  duty  of  a  judge  to  give  a  clear  direction  in 
favour  of  the  fact,  then  it  is  considered  as  without  reason- 
able doubt ;  but  if  it  would  be  the  duty  of  the  judge  to 
leave  it  to  the  jury  to  pronounce  upon  the  effect  of  the 
evidence,  then  it  is  to  be  considered  as  too  doubtful  to 
conclude  a  purchaser.  Per  Sir  J.  Leach,  in  Emery  v.  Gro- 
cock,  6  Mad.  54.  It  may  here  be  noticed,  that  a  term 
created  under  a  marriage  settlement,  will,  or  other  instru- 
ment, which  is  usually  directed  to  cease  upon  the  trusts 
or  purposes  being  performed  or  not  arising,  will  not  cease 
unless  the  particular  circumstances  occur  which  are  parti- 
cularly specified  in  the  instrument  as  to  the  cesser  of  the 
term;  and  if  these  circumstances  have  occurred,  they 
must  be  proved  to  have  happened  before  the  term  can 
be  regarded  as  being  at  an  end.    The  doctrine  of  pre- 
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sumption  applies  alike  to  corporeal  and  incorporeal  here- 
ditaments. 

The  great  importance  of  this  subject^  connected  as  it  is 
with  the  question  of  priority  of  incumbrances,  and  also 
formerly  with  the  question  of  protection  against  dower,  is 
a  sufficient  excuse  for  this  extended  notice  of  it.  To  the 
student  it  may  not  be  useless  to  state  more  fully  the  ap- 
plication of  this  subject  to  matters  of  practice.  Lord 
Eldon,  in  the  case  of  Mole  v.  Smith,  Jacob,  R.  496,  thus 
alludes  to  the  doctrine  of  attendant  terms.  ^'  Without 
going  through  the  various  cases,  Radnor  v.  Vandebeudy, 
Show.  P.  C.  69;  Prec.  Ch.  66;  Swannoch  v.  Lifford, 
Ambl.  6;  S.C.  2  Atk.  208;  and  WiUoughby  v.  WiUoughby,  1 
T.  R.  763,  the  result  of  them  may  be  thus  stated.  Where 
there  is  an  old  term  that  is  satisfied,  the  inheritance  being 
the  estate,  the  interest  in  the  term  attends  upon  it;  if 
there  be  a  first,  second,  and  third  mortgagee,  they  are 
according  to  their  respective  gradations  entitled  to  the 
benefit  of  the  term.  It  is  possible  that  some  of  them  or 
all  of  them  may  not  know  of  its  existence,  and  according 
to  the  practice  of  conveyancers,  sanctioned  by  and  per- 
haps growing  out  of  the  doctrines  of  this  Court,  if  a  sub- 
sequent incumbrancer,  without  notice,  gets  in  the  term  he 
gains  a  priority ;  if,  at  the  time  of  advancing  his  money, 
he  had  notice  of  the  previous  incumbrances,  he  does  not 
gain  priority.  If  (his  lordship  adds)  upon  grounds  that 
are  not  extremely  conclusive,  it  is  now  to  be  held,  that 
terms  are  surrendered  because  they  are  satisfied,  there  will 
be  an  end  of  all  that  the  Court  has  been  doing  upon  this 
subject  for  a  long  time  past." 

.  As  to  dower  there  is  this  difierence.  If  a  person  pur- 
chases an  estate  on  which  there  is  an  old  term,  then,  al- 
though he  has  notice  that  the  vendor  is  married,  and  that 
his  wife  will  be  entitled  to  dower,  and  although  the  term 
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is  attendant  on  all  Bhares  of  or  interests  in  the  inherit- 
ance, and  therefore  on  the  wife's  right  to  dower  as  well  as 
the  rest,  yet  if  he  obtabs  an  assignment  of  the  term,  the 
wife's  right  is  barred,  MamdrtU  v.  Mawndrdl^  7  Ves. 
567 ;  10  Ves.  246.  Loid  Hardwicke,  in  WilUmghbff  y. 
WUUmghbjfy  carried  this  doctrine  flurther,  saying,  that  it 
will  be  sufficient  if  the  purchaser  possesses  himself  of  the 
deeds  creating  the  term,  so  that  no  use  can  be  made  of  it 
against  him*  1  T.  R.  772.  Several  reasons  haye  been  as* 
signed  for  this  favour  to  a  purchaser.  It  b  difficult  to  say 
which  is  the  best,  but  such  is  the  law.  A  declaration  of 
a  trust  of  a  term  with  the  deeds  is  tantamount  to  an  assign* 
menty  except  as  against  an  actual  assignee  of  the  term. 
SUmk&pe  V.  Harl  Vemey,  Butl.  n.  Co.  Litt  200  b. 

Under  the  old  law  a  vendor  could  not  be  called  upon 
to  levy  a  fine  to  bar  the  dower  of  his  wife,  in  cases  where 
he  could  procure  an  old  satisfied  term  to  be  assigned  to 
a  trustee  for  the  purchaser  as  a  protection.  Mole  v. 
Smith,  Jac.  400.  But  the  importance  of  this  subject  is 
diminishing  every  day  since  the  late  act  of  the  3  &  4  Will. 
4,  c.  106,  for  the  amendment  of  the  law  as  to  dower. 

The  protection  afforded  to  a  purchaser  by  an  outstand« 
ing  legal  estate  got  in  or  conveyed  to  a  trustee  for  the 
purchaser,  is  shown  by  the  case  of  Janes  v.  Poules,  3  MyL 
k  Keene,  681,  in  which  the  principle  appears  to  be  carried 
to  the  greatest  extent.  Although  that  was  a  case  of  a 
legal  estate  in  fee,  the  same  doctrine  must  be  applied  to  a 
legal  estate  for  a  term  of  years,  got  in  on  behalf  of  a  pur- 
chaser. In  that  case  one  Meredith  forged  a  will  of  Jones, 
in  whose  employ  he  had  been,  thereby  making  himself 
devisee,  and  shortly  afterwards  on  his  pretended  title,  en- 
deavoured to  raise  a  loan  of  money  on  mortgage  of  the 
property,  on  which  occasion  an  outstanding  legal  estate 
in  fee,  then  vested  in  one  Hall,  was  conveyed  to  the  mort- 
gagee of  Meredith.    The  property  was  subsequently  sold^ 
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those  representing  Meredith  and  those  representing  the 
mortgagee  joining  in  the  conveyance,  so  that  the  purchaser 
was  clothed  with  the  original  outstanding  legal  estate. 
Many  years  afterwards  the  heir  at  law  of  Jones,  under 
whose  pretended  will  Meredith  had  claimed,  sued  the 
party  in  possession  for  the  estate,  and  the  question  was 
whether  Meredith,  having  really  never  had  any  right  to 
the  property,  or  those  claiming  under  him  and  clothed  with 
this  legal  estate  (purchasers  without  notice  of  the  fraudu- 
lent or  pretended  will),  should  be  protected  by  the  legal 
estate,  and  it  was  held  they  should  be.  The  Master  of 
the  Rolls  says,  *^  The  question  is,  whether  the  defendant 
claiming  as  a  purchaser  for  valuable  consideration,  with- 
out notice  of  the  plaintiff's  title  as  heir,  can  protect  herself 
by  the  legal  estate  which  she  has  acquired  by  the  con- 
veyance from  Hall. 

**  My  impression  at  the  opening  of  this  case  was,  that 
the  protection  of  the  legal  estate  extended  only  to  cases 
where  the  title  of  the  purchaser  for  valuable  consideration 
without  notice  was  impeached  by  reason  of  some  secret 
act  or  matter  done  by  the  vendor,  or  those  under  whom 
he  claimed ;  but,  upon  fiill  consideration  of  all  the  autho- 
rities which  have  been  referred  to,  and  the  dicta  of  judges 
and  text  writers,  and  the  principles  upon  which  the  rule 
is  grounded,  I  am  of  opinion,  that  the  protection  of  the 
legal  estate  is  to  be  extended,  not  merely  to  cases  in 
which  the  title  of  the  purchaser  for  valuable  consideration 
without  notice  is  impeachable  by  reason  of  a  secret  act 
done,  but  also  to  cases  in  which  it  is  impeached  by  reason 
of  the  falsehood  of  a  fact  of  title  asserted  by  the  vendor 
or  those  under  whom  he  claims,  where  such  asserted  title 
is  clothed  with  possession,  and  the  falsehood  of  the  fact 
asserted  could  not  have  been  detected  by  reasonable  dili- 
gence. 
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'^  This  is  the  situation  in  which  the  defendant  stands. 
There  was  no  reasonable  ground  for  suspicion  that  the 
will  was  forged ;  a  long  possession  had  followed  the  al- 
leged devise,  and  no  reasonable  diligence  could  have  led 
to  a  discovery  of  the  forgery. 

^'  I  must  therefore  declare,  that,  as  to  all  sums  of  money 
advanced  by  the  defendant  on  the  security  of  this  property, 
previously  to  notice  of  the  forgery,  she  is  to  be  considered 
as  a  purchaser  for  valuable  consideration,  without  notice; 
and  the  accounts  between  the  parties  must  be  taken  upon 
that  principle." 

This  is  a  strong  case,  showing  how  unwise  it  is  in  pro- 
fessional advisers  to  allow  any  legal  estate  to  remain  out- 
standing. 

We  have  already  shown  that  the  maxim  of  law,  **  nulbim 
tempus  occurrit  regi^'  has  not  only  been  much  narrowed 
by  the  statute  of  9  Geo.3,  c.  16,  but  that  presumptions  may 
be  made  against  the  title  of  the  crown.  Thus  a  deed  of 
enfranchisement  of  copyholds  as  against  the  crown  was  in 
one  case  presumed.  Roe  d.  Johnson  v.  Ireland,  11  East, 
280.  It  has  lately  been  the  subject  of  much  discussion, 
whether  the  title  of  the  church  may  not  be  impugned  in 
defiance  of  the  doctrine  ^^  nullum  tempus  occurrit  ecclesue;" 
and  it  has  very  satisfactorily  (in  favour  of'  long-existing 
rights)  been  held  that  an  adverse  title  may  in  certain  cases 
be  supported  upon  the  ground  of  presumption,  even  against 
the  church.  See  2  &  3  Will.  4,  c.  100,  and  also  2  &  3 
Will.  4,  c.  71. 

Amongst  the  different  kinds  of  incorporeal  heredita- 
ments, to  which  the  doctrine  of  presumption  has  been 
applied,  none  is  more  important  than  that  of  tithes,  and 
under  this  doctrine  titles  have  been  supported  when  no  pre- 
scriptive claim  would  have  been  allowed.  The  Courts,  in 
decreeing  a  good  title  to  tithes  from  long  enjoyment^  have 
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made  a  distinction  between  titles  founded  on  prescription 
and  titles  founded  on  the  presumption  of  a  grant.  It  has 
always  formed  an  objection  to  a  title  to  tithes  to  be  sup- 
ported by  prescription,  that  prior  to  the  time  of  Hen.  VIIL 
tithes  could  not  under  any  circumstances  be  enjoyed  by  a 
layman,  and  therefore  the  title  by  prescription,  which  is 
always  supposed  to  have  commenced  prior  to  the  time  of 
the  1  Rich.  I.  heretofore  considered  as  the  time  of  legal 
memory,  and  the  commencement  of  all  prescriptive  titles, 
is  at  once  rendered  untenable.  But  the  same  reasoning 
does  not  apply  to.  the  presumption  of  a  grant  of  tithes, 
which  may  have  been  made  at  a  more  recent  period,  and 
which  presumption  in  the  case  of  other  descriptions  of 
property  is  allowed  in  favor  of  long  possession ;  and  this 
may,  according  to  the  cases  of  Meade  v.  Norbtay,  reported 
upon  appeal  3  Bligh,  244,  be  now  made,  where  the  cir- 
cumstances will  not  rebut  the  supposition  of  such  a  grant. 
Baron  Wood,  in  the  first  of  the  two  decisions,  adopted 
this  view  of  the  question ;  and  Lord  Redesdale,  in  a  very 
able  judicial  argument,  followed,  taking  the  same  view  of 
the  question.  Some  distinction  is  to  be  made,  however, 
in  these  presumed  grants  between  cases  where  the  tithes 
have  been  in  lay  hands  or  impropriate,  and  where  they 
have  constantly  been  enjoyed  by  spiritual  owners,  when 
they  are  said  to  have  been  appropriate.  In  the  first  of 
these  cases,  there  is  every  facility  for  dealing  with  the 
property,  and  consequently  of  making  a  grant  of  the  tithes, 
or  of  any  portion  of  them ;  but  spiritual  owners,  not  hav- 
ing this  power,  cannot  be  so  readily  supposed  to  have 
done  what  would  have  been  illegal,  namely,  made  a  grant 
of  the  ecclesiastical  property.  This  is  the  strict  rule  of 
law,  where  it  appears  that  there  has  been  simply  a  non- 
payment or  retainer  of  tithes  by  the  owner  of  the  land. 
But  where  the  ownership  exercised  over  the  tithes  by  the 
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individual  claiming  them  is  more  complete,  as  where  there 
has  been  an  actual  pernancy  or  adverse  taking  or  dealing 
with  them,  which  often  appears  by  their  having  been 
granted  ovar  by  deed,  and  mentioned  in  the  several  con- 
veyances of  the  property,  in  such  cases  it  seems  that,  even 
as  against  a  spiritual  rector,  a  grant  of  the  tithes  may  be 
presumed.  Bacon  v.  WtUiams,  3  Russ.  526.  Whether  in 
every  case  the  deed  of  severance  firom  the  rectory  of  tithes 
impropriate,  or  some  documentary  evidence  of  it,  ought  to 
be  produced,  or  whether  such  a  deed  may  from  circum- 
stances be  presumed,  is  not  quite  clear.  See  Jemmngi  v. 
Setter,  2  Gw.  962 ;  Fanehaw  v.  Rotheramy  1  Eden,  297. 
These  presumptions  are  now  also  rarely  necessary  in  prac* 
tice  since  the  6  &  7  Will.  4,  c.  71,  the  Tithe  Commutation 
Act.  Rights  and  titles  to  other  incorporeal  hereditaments 
are  more  readily  pFesumed.  In  analogy  to  the  time  within 
which  it  is  allowable  to  sue  for  many  things,  particnlariy 
the  time  fixed  for  recovery  by  ejectment,  and  the  times 
fixed  by  the  late  Statute  of  Limitations,  3  &  4  Will.  4,  c. 
27,  twenty  years  appears  to  be  the  period  upon  which  may 
be  founded  a  primA  facie  title  by  presumption  to  most 
incorporeal  hereditaments,  as  well  as  to  other  descriptions 
of  property,  there  having  been  always  a  continued  enjoy- 
ment or  user  during  such  period.  Thus  a  right  of  way, 
uninterruptedly  enjoyed  for  this  space  of  time,  will  warrant 
the  presumption  of  a  grant.  Campbell  v.  Wileanj  3  East, 
294;  Livett  v.  WUson,  3  Bing.  116.  Twenty  years*  unin- 
terrupted enjoyment  of  the  use  of  a  stream  of  water  (or 
perhaps  even  a  less  period)  will  be  sufficient  to  give  aprtm^ 
fade  title.  Bealey  v.  ShaiWy  6  East,  216.  A  right  to  win- 
dow lights  is  supported  after  twenty  years'  enjoyment,  on 
the  ground  of  some  supposed  pre-existent  grant  or  licence. 
t5 V.  Pricey  2  Saund.  176,  n. ;  Crosey.  Lewie,  2  B.&  Ci 
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686 ;  Maaan  v.  Hill,  3  B.  &  Add.  304.  But  this  rule  did 
not  formerly  prevail  within  the  city  of  London,  where  a 
special  custom  allowed  the  owner  of  an  ancient  messuage 
to  build  up  the  same  to  any  height  he  pleased  on  the  old 
foundation,  although  by  so  doing  he  darkened  the  ancient 
windows  of  his  neighbour.  Wynstanley  v.  Lee,  2  Swanst. 
339 ;  Bland  v.  Mosdey,  in  AldredCs  case,  9  Reports,  68. 
But  these  decisions  have  lately  been  overruled  by  a  deci- 
sion under  the  2  &  3  Will.  4,  c.  71,  which  declares  a  pri- 
vilege to  be  indefeasible  after  twenty  years'  enjoyment 
or  existence,  any  local  custom  or  usage  to  the  contrary 
notwithstanding.  See  Salters'  Company  v.  Jay,  Easter 
Term,  1842,  Q.  B.  The  right  to  cut  wood  or  underwood, 
or  to  dig  for  gravel  or  turves,  may  be  considered  as  pri- 
vileges founded  on  a  grant  by  those  who  had  the  title 
formerly;  but  it  has  been  holden  that  a  right  to  make 
leases  or  grants  of  the  ¥raiste,  to  an  unlimited  extent,  cannot 
be  supported,  not  being  a  good  custom.  The  right  of 
landing  nets  by  fishermen,  after  twenty  years'  continued 
exercise  of  the  right,  may  be  sufficient  evidence  of  a  grant 
of  such  a  privil^e.  Oray  v.  Bond,  2  B.  &  B.  667.  Whe- 
ther an  easement  or  interest  connected  with  land  or  real 
estate  can  be  granted  by  parol,  or  must  be  under  seal, 
and  whether  such  a  licence,  if  once  given,  can  be  coun* 
termanded,  see  Bridges  v.  BUmchard,  1  Adol.  &  E.  636. 
Some  few  easements  or  rights  have  not  been  expressly 
decided  to  be  bound  by  the  term  of  twenty  years;  but 
from  analogy  we  think  we  are  justified  in  saying  that 
twenty  years  would  in  those  cases  support  a  title  upon 
presumption.  Thus  the  occupation  of  a  pew  for  thirty-six 
years  was  held  to  give  a  presumptive  title  to  it ;  Rogers 
V.  Brooks,  1  T.  R.  431,  note;  and  twenty  years  would 
probably  give  the  same  title.  It  has  been  stated  that 
some  difference  pretails  as  to  the  length  of  time  neces* 
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saiy  to  support  the  presumption  of  a  grant  of  corporeal  and 
of  incorporeal  hereditaments,  and  that  a  title  to  incorpo- 
real hereditaments  may  be  founded  upon  a  shorter  time ; 
see  Stewart  on  Conveyancingy  424 ;  but  the  writer  has  been 
unable  to  discover  any  good  ground  for  this  supposed  dis- 
tinction, if  it  now  exist 

Although  presumptions  of  the  kind  we  have  mentioned 
are  made  in  support  of  titles  to  these  and  other  incorporeal 
hereditaments,  yet  we  do  not  mean  by  this  to  say  that 
twenty  years'  possession  or  enjoyment  will  constitute  a 
marketable  title  to  such  rights  or  property,  by  no  means. 
Sixty  years  is  the  indispensable  period  allotted  for  a  title 
to  extend  over,  and  the  title  is  only  partially  deduced  or 
accounted  for,  by  showing  a  possession  or  enjoyment  of 
twenty  years.  Such  a  possession  or  enjoyment,  supported 
by  other  proof,  may  be  regarded  as  some  evidence  of  titie; 
but  it  is  almost  always  open  to  this  objection,  viz.  that 
scarcely  any  case  admits  of  the  possibility  of  proof  of  un- 
disturbed possession  or  enjoyment  for  any  specific  length 
of  time. 

All  presumptions  may  be  rebutted,  and  the  &cts  ex- 
plained, so  as  to  negative  the  prima  fade  title.  Griffiths 
V.  Mathews,  5  T.  R.  296,  and  see  note  to  HxUary  v. 
Waller,  2  Hov.  Sup.  296.  Therefore  such  a  tide  to  an  ease- 
ment or  other  right  would  not  be  allowed  by  an  unwilling 
purchaser,  and  it  must  not  be  accepted  without  much 
investigation  and  some  distrust,  even  by  a  willing  pur- 
chaser ;  for  if  the  party  against  whom  the  grant  is  to  be 
presumed,  be  an  infant  or  under  any  disability,  or  can  ex- 
pressly show  his  title  by  descent  or  otherwise  prior  to 
such  supposed  grant  made,  the  supposed  title  will  of 
course  fail. 

Thus  in  a  case  we  have  mentioned  of  Barker  v.  Rich-- 
ardson,  4  B.  &  A.  579,  where  window  lights  had  existed 
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adjoining  rectory  lands  for  upwards  of  twenty  years^  it  was 
held  that  no  absolute  right  was  gained  thereby^  inasmuch 
as  the  rector  had  no  right  to  grant  such  an  easement. 

Even  where  possession  has  continued  for  upwards  of 
twenty  or  thirty  years,  the  presumption  arising  from  such 
continued  possession  may  be  explained  or  rebutted.  Lady 
Dartmouth  v.  Roberts^  16  East,  334.  In  Doe  d.  Fenwich 
V.  Reedy  6  B.  &  Aid.  232,  Abbott,  C.  J.,  said  that  pre- 
sumptions of  conveyances  had  already  been  carried  too 
iar,  and  he  was  not  disposed  to  extend  them ;  and  in  that 
case,  although  the  defendant  had  been  in  possession  of  the 
property  for  forty-nine  years,  yet  as  the  commencement  of 
the  possession  was  accounted  for,  it  was  left  to  the  jury 
to  say  whether  they  would  presume  a  conveyance  of  the 
estate  or  not  from  the  party  actually  entitled,  and  the 
possession  appearing  to  be  accounted  for  without  a  con- 
veyance, no  deed  of  conveyance  was  presumed.  The 
Vice-Chancellor,  however,  when  this  case  was  before  him 
in  equity,  appeared  to  be  of  a  different  opinion.  Femoich 
V.  Reedy  6  Madd.  &  Geld.  7. 

Neither  will  the  right  or  easement  be  sustained  as 
against  one  who  had  an  interest  paramount  to  the  party 
immediately  in  possession  by  whom  the  grant  or  licence 
may  be  supposed  to  have  been  made,  for  a  party  having 
only  a  partial  interest  is  not  to  be  allowed  to  make  a 
grant  or  licence  in  perpetuity,  beyond  his  interest.  Thus 
where  an  easement  has  been  permitted  by  a  tenant  under 
a  lease,  it  will  not  be  sufficient  as  against  the  owner  of 
the  fee  to  show  that  the  right  has  been  enjoyed  for  twenty 
years  or  upwards,  unless  it  appear  that  from  the  circum- 
stances of  frequent  change  of  tenants  of  the  property,  or 
other  interference  on  behalf  of  the  landlord,  the  owner  of 
the  fee  can  be  presumed  to  have  been  cognusant  of  the 
easement  enjoyed,  and  to  have  consented  to  the  right. 
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DaniilT.  North,  11  East,  372;  Bather  ▼.  Rickarditm,  4 
B.  &  Aid.  579 ;  R.  r.  Barr,  4  Camp.  16.  But  see  Cro$s 
v.  Lewis,  2  B.  &  C.  686,  that  the  landlord  will  be  bound 
if  the  easement  have  existed  before  the  commencement  of 
the  lease.  Of  course  if  the  occupation  or  enjoyment  of  the 
right  or  property  claimed  can  be  shown  to  have  existed 
under  some  other  title  inconsistent  with  a  supposed  grant, 
no  presumption  can  arise. 

Prior  to  and  independently  of  the  new  Statute  of  limi- 
tations (the  3  &  4  Will.  4,  c.  27),  many  of  the  cases  of 
presumption  have  arisen,  as  we  have  seen,  from  long  con- 
tinued use,  or  by  acquiescence  in  rights  adversely  exer- 
cised or  enjoyed. 

But  however  any  right  may  have  arisen  or  been  ac- 
quired, whether  by  rightful  grant  or  by  usurpation,  such 
privilege  or  right  cannot  be  varied  in  its  nature,  or  ex- 
tended from  what  it  originally  was,  without  the  consent 
of  the  party  having  the  power  or  interest  to  grant  such 
variation  or  extension ;  therefore,  a  person  claiming  a  right 
to  window  lights,  is  not  allowed  to  enlarge  the  windows 
beyond  what  were  their  original  dimensions,  nor  to  com- 
plain that  his  light  is  obstructed,  if  he  gets  the  same  de- 
gree of  light  through  the  ancient  windows  as  he  did  before 
the  obstruction  set  up.  Lewis  v.  Price,  in  note,  2  Saund. 
176  b ;  Blanchard  v.  Bridges,  4  Adol.  &  Ell.  176 ;  Martin 
V.  Ooble,  1  Camp.  322.  And  so  it  is  as  to  the  quantity 
of  water  of  a  stream.  Bealey  v.  Shaw,  6  East,  208.  And 
if  a  path  or  way  have  been  used  for  certain  purposes  only, 
and  not  for  general  purposes,  the  party  claiming  the  right 
of  way  cannot  insist  upon  using  it  for  general  purposes, 
other  than  those  for  which  it  was  originally  granted  or 
used.  Thus  it  is  not  allowable  from  the  circumstance  of 
a  road  having  been  used  as  a  cartway  only,  that  all  man- 
ner of  cattle  may  be  driven  along  it ;  Ballard  v.  Dyson, 
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1  Taunt.  279 ;  or  where  a  certain  way  which  had  been 
used  for  manure  and  agricultural  produce  only,  that  other 
produce  may  as  a  matter  of  right  be  taken  along  it; 
Jackson  ▼.  Staeey,  1  Holt,  465 ;  much  less  to  convert  a 
footway  into  a  carriage  or  bridle  way. 

Both  the  right  to  lights,  and  the  rights  of  way,  and 
many  other  rights,  as  they  may  be  gained  by  use,  may  be 
lost  by  non-user ;  and  it  is  not  essential  that  such  non-user 
should  hare  continued  for  the  same  term  of  twenty  years. 
Even  two  or  three  years,  in  the  case  of  lights,  under  par- 
ticular circumstances,  may  be  sufficient  time  for  the  right 
to  be  lost.  As  where,  for  instance,  a  blank  wall  has 
been  built  instead  of  being  as  formerly  windows,  or  where 
a  house  pulled  down  has  not  been  rebuilt  for  two  or  three 
years ;  these  circumstances  have  been  held  to  amount  to 
an  abandonment  of  the  right.  Moore  v.  Rawson,  3  Bam. 
&  Cress.  332.  As  to  rights  of  way,  perhaps  the  same 
abandonment  would  not  be  presumed,  until  after  the  lapse 
of  a  much  greater  time.  See  J)o€  v.  HUder,  2  B.  &  Aid. 
791 ;  and  12  Ves.  266 ;  Moore  v.  Rawson,  3  B.  t  Cress. 
339 ;  Dawson  v.  Duke  of  Norfolk,  1  Price,  246. 

Public  rights  seem  not  to  be  bound  by  the  same  limit 
as  private  rights,  where  the  suppression  of  public  nui- 
sances is  a  matter  in  question*  Weld  v.  Hornby,  7  East, 
199 ;  and  see  Vooght  v.  Winch,  2  B.  &  A.  662. 

In  pedigrees  it  is  often  necessary  to  presume  births  and 
legitimacy,  marriages,  survivorships,  heirships,  and  deaths, 
and  even  deaths  without  issue.  A  purchaser  is  entitled 
to  have  regular  evidence  of  these  facts,  even  where  the 
event  must  necessarily  have  taken  place  at  a  great  distance 
of  time  back,  as,  for  instance,  fifty  or  sixty  years  ago ;  if 
the  point  is  at  all  a  material  one,  if  not,  recitals  and  such 
like  evidence  may  be  relied  upon. 

In  the  absence  of  all  direct  evidence,  presumption  may, 
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after  a  great  lapse  of  tune,  aided  by  other  corroborative 
facts,  such  as  uninterrupted  enjoyment  for  a  length  of 
time,  and  acquiescence,  or  apparent  acquiescence,  of  those 
whose  claims  are  adverse,  be  relied  on,  particularly  where 
the  importance  of  the  fact  is  inconsiderable ;  and  where  a 
purchaser  can  see  the  improbability  of  such  facts  being  un- 
true or  misrepresented,  and  can  calculate  upon  the  d^ree 
of  danger  or  difficulty  which  he  will  incur,  supposing  the 
facts  presumed  do  turn  out  eventually  untrue,  he  may  try 
to  balance  the  degree  of  improbability  and  the  risk  against 
the  advantage  he  may  anticipate. 

In  the  case  of  births  and  marriages,  many  facts  may  be 
adduced  in  support  of  the  presumption  of  one  from  cir- 
cumstances connected  with  the  other;  for  instance,  the 
birth  or  baptism  of  a  child  being  proved,  gives  much 
weight  to  the  presumption  of  a  marriage  between  the  par- 
ties whose  child  it  is  stated  to  be,  if  the  evidence  is  de- 
rived from  the  common  register  of  the  parish,  where  it  is 
stated  to  be  the  child  of  particular  parents  named  as 
usually  in  the  books.  Proof  of  a  marriage  prior  to  the 
time  of  the  birth  of  a  child  affords  ground  for  presuming 
that  such  a  child  is  the  issue  of  the  parties  so  married,  if 
the  mother  be  known ;  and  where  a  birth  is  proved  a  short 
time  only  after  the  marriage,  the  probability  that  it  is  the 
eldest  child  of  that  marriage  amounts  almost  to  certainty, 
but  the  possibility  of  there  being  a  twin  birth  in  such  a 
case  may  prevent  absolute  certainty.  Where  a  child  is 
bom  several  years  afler  the  marriage,  it  is  more  difficult 
to  prove  it  an  eldest  or  only  child.  A  declaration  under 
the  Abolition  of  Oaths  Act  by  some  relation  intimately 
connected  with  the  family  or  one  of  the  parents,  is  the 
best  evidence  that  can  be  adduced  in  such  cases,  or  the 
direct  testimony  of  the  medical  man,  or  of  the  nurse,  would 
be  admissible  in  such  a  case. 
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But  in  all  these  cases  of  birth  and  legitimacy,  if  there 
is  reason  to  believe  that  the  parents  have  not  lived  toge^ 
ther  as  man  and  wife,  if  there  has  been  absence  beyond 
the  seas  of  either  party,  or  even  an  impossibility  of  access 
at  certain  times,  circumstances,  or  even  rumours,  of  this 
kind,  will  put  the  practitioner  on  his  guard,  and  induce 
further  evidence. 

In  regard  to  marriages,  there  are  many  grounds  for 
raising  a  presumption  of  marriage,  in  the  absence  of  direct 
evidence  of  the  fact.  The  parties  having  always  lived  to* 
gether  as  man  and  wife,  and  having  in  common  reputation 
been  received  by  their  friends  and  passed  as  such.  Leader 
V.  Barry f  1  Esp.  N.  P.  C.  363.  Children  being  described 
in  certificates  of  baptism  as  the  children  of  A.  and  B.  his 
wife,  or  the  circumstance  of  A.  and  B.  having  been  joined 
in  old  deeds  or  assurances,  as  in  fines  or  recoveries,  and 
described  therein  as  husband  and  wife ;  Hervey  v.  Hervey^ 
2  Black.  877 ;  or  having  styled  themselves  such  in  their 
wills  or  other  solemn  instruments ;  Lard  Brayhrooke  v. 
Inskipf  8  Yes.  431;  these,  and  other  matters  less  important 
than  these,  if  ancient  in  date,  have  been  allowed  to  raise 
the  presumption  of  marriage  in  common  cases  between 
party  and  party.  Recitals  also  in  old  deeds  are  firequently 
admitted  as  evidence  of  marriage,  but  it  can  rarely  be  safe, 
where  the  point  is  one  of  principal  importance,  to  accept  a 
title  founded  upon  a  recital,  or  upon  any  evidence  other 
than  that  of  the  strictest  description. 

It  must  be  remembered,  that  the  law  never  makes  a 
presumption  that  acts  are  wrongly  done,  or  that  fraud  has 
been  committed,  imless  there  h  good  gi'ound  for  believing 
such  to  be  the  fact :  presumptions,  if  made  where  nothing 
is  known,  are  always  that  things  are  rightly  done,  or  in 
favour  of  order  and  regularity. 

In  the  absence  of  all  proof  or  knowledge  of  facts  there 
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can  be  no  presumption,  except  what  the  law  itself  points 
out.  In  some  cases  an  inference  may  be  made  from 
nothing  being  known  to  the  contrary  for  a  series  of  years. 
In  any  case  alleged  of  quiet  possession,  or  of  no  claims 
made,  there  can  be  no  presumption  where  there  is  no 
knowledge,  except  such  as  can  be  drawn  from  acqui- 
escence or  apparent  acquiescence  in  the  title  of  the  party 
in  possession;  thus  where  no  adverse  claim  has  been  heard 
of  for  a  length  of  time,  quiet  possession  may  be  inferred 
or  presumed. 

And  as  to  the  question  of  sunrivorship,  the  presumption 
of  law  is,  where  several  perish  together  at  sea,  or  in  some 
common  catastrophe,  and  the  fact  of  survivorship  cannot 
be  ascertained,  that  the  younger  shall  be  considered  to  have 
survived  the  elder,  as  in  the  order  of  nature.  Mancn  v. 
Mason,  1  Mer.  308 ;  and  6  East,  82,  note.  And  this  is 
also  the  presumption  made  by  the  French  law. 

Where  an  individual  has  not  been  heard  of  for  a  number 
of  years,  it  is  the  practice  of  the  Courts  of  Law  to  presume 
his  death  after  seven  years,  in  analogy,  as  it  should  seem, 
to  the  statute  of  19  Car.  2,  c.  6.  See  Doe  v.  Jesson,  6  East, 
81 ;  Doe  v.  Deakin,  4  B.  &  Aid.  433 ;  Doe  d.  Knight  v. 
Nepean,  6  B.  &  Adol.  86.  The  above  statute  apphes  to 
those  persons  for  whose  lives  estates  have  been  granted  or 
demised,  and  who  remain  beyond  sea  or  absent  themselves 
for  seven  years,  no  sufficient  proof  being  adduced  of  their 
being  in  existence,  and  who  are  thereupon  presumed  to  be 
dead. 

Courts  of  Equity  have  also  admitted  this  presumption 
of  death  in  certain  cases.  In  one  case,  after  twenty  years, 
where  nothing  had  been  heard  of  the  party.  Bailey  ir. 
Hammond,  7  Ves.  690 ;  and  see  Dixon  v.  Dixon,  3  B.C.C. 
610.  In  another  case,  after  fourteen  years,  Lee  v.Willock, 
6  Ves.  606 ;  and  in  a  third,  after  sixteen  years,  6  Ves.  468. 
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Scarcely  any  length  of  time  would,  however,  be  sufficient 
to  compel  an  unwilling  purchaser  to  take  a  title  depending 
upon  such  a  presumption  of  death,  unless  made  with  refer- 
ence to  the  age  of  the  party  said  to  be  deceased ;  and  if 
the  party  whose  death  is  asserted  was  when  last  heard  of 
very  young,  the  period  must  be  that  beyond  which  human 
life  does  not  commonly  extend,  or  under  circumstantial 
proof  equally  strong.  But  if  the  point  to  be  proved  or 
rather  to  be  presumed  is  death  without  issue,  it  is  ques- 
tionable whether  a  Court  would,  as  against  a  purchaser, 
ever  make  the  presumption  within  the  period  of  sixty 
years. 

The  same  principle  applies  both  in  cases  of  heirship  and 
of  survivorship.  Long  acquiescence,  or  apparent  acqui- 
escence, by  those  whose  interests  are  or  might  be  adverse 
to  the  present  possessor,  gives  a  sanction  to  the  title  under 
which  he  holds,  and  raises  a  presumption  that  there  is  no 
one  in  existence  to  make  a  rightful  claim. 

Hitherto,  although  no  precise  length  of  time  has  been 
allowed  to  bar  the  claims  of  a  legatee,  yet  Courts  of  Equity 
have  raised  a  presumption  of  payment  of  legacies  after  a 
reasonable  period  of  time,  as  where  the  testator  has  been 
dead  forty  years.  Parker  v.  Ash^  1  Vern.  256 ;  Higgins 
V.  Crawford^  2  Ves.  jun.  671.  Thirty  years  appears  to 
be  the  shortest  time  which  by  the  cases  has  been  (prior  to 
the  3  &  4  Will.  4,  c.  27,  the  new  Statute  of  Limitations) 
allowed  to  prevail  as  an  answer  to  a  claim  for  a  legacy. 
Jones  V.  Turberville,  2  Ves.  jun.  11,  and  Lewes  v.  Lord 
Teynham  there  cited.  As  legacies  become  due  at  the  end 
of  twelve  months  from  the  testator's  death,  that  time  is  the 
period  from  which  the  lapse  of  time  in  nonpayment  may 
begin  to  be  calculated ;  but  in  legacies,  as  in  other  things, 
the  presumption  of  discharge  or  payment  may  always  be 
rebutted  by  other  circumstances;   and  some  allowance 
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might  perhaps  be  made  if  the  legatee  were  never  ac- 
quainted with  his  righty  particularly  if  information  of  it 
were  studiously  withheld  from  him ;  Ord  v.  Smith,  2  Sel. 
Ca.  in  Chan. ;  unless  in  a  case  where  the  statute  of  3  &  4 
Will.  4,  c.  27,  s.  40,  did  expressly  apply.  It  is  upon  the 
principle  above  referred  to  by  Lord  Erskine,  viz.  that  a 
man  will  naturally  enjoy  what  belongs  to  him,  that  debts, 
legacies,  and  other  charges  are  presumed  to  be  satisfied 
after  a  certain  lapse  of  time;  and  the  material  question 
therefore  which  arises  in  such  cases  is,  what  is  the  shortest 
time  which  will  allow  of  this  presumption  being  made. 
Lord  Mansfield  stated  in  two  cases,  Hex  v.  Stephens,  1 
Burr.  433,  and  Oswald  v.  L^h,  1  T.  R.  270,  that  less 
than  twenty  years  might  be  sufficient  whereon  to  ground 
a  presumption  of  payment  of  a  bond.  However,  less 
than  twenty  years,  without  some  peculiar  circumstances, 
would  seem  too  short  a  period  to  satisfy  a  purchaser,  par- 
ticularly in  cases  where  it  is  impossible  to  prove  that  some 
acknowledgment  of  the  debt  may  not  have  taken  place. 
So  it  is  with  respect  to  a  mortgage,  which  seems  to  be 
placed  nearly  upon  the  same  footing  as  a  bond  in  regard 
to  the  presumption  of  payment  arising  from  length  of 
time.  JRichards  v.  Syms,  Bam.  Ch.  R.  93 ;  Hillary  v. 
Waller,  12  Ves.  239;  Leman  v.  Newnham,  1  Ves.  61 ;  1 
Treat,  on  Eq.  332 ;  Whiting  v.  White,  2  Cox,  290 ;  Trash 
V.  White,  3  Bro.  C.  C.  288  ;  Bletdtt  v.  Thonuu,  2  Ves.  jun. 
669;  Toplis  v.  Baher,  2  Cox's  C.  C.  118;  although  the 
last  decision  contradicts  the  decision  in  the  former  case  of 
Trash  v.  White. 

The  act  of  3  &  4  Will.  4,  c.  27,  the  new  Statute  of  Limi- 
tations, has  in  some  measure  put  an  end  to  the  question 
of  presumption  in  these  cases  arising  f(om  length  of  time, 
by  fixing  a  legislative  period  beyond  which  claims  of  this 
nature  shall  not  be  enforced.    It  is  provided  by  sect*  40 
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of  that  act,  that  after  the  31st  day  of  December^  1833^  no 
action  or  suit  or  other  proceeding  shall  be  brought  to  re- 
cover any  sum  of  money  secured  by  any  mortgage^  judg- 
ment^ or  lien,  or  otherwise  charged  upon  or  payable  out 
of  any  land  or  rent,  at  law  or  in  equity,  or  any  l^acy, 
but  within  twenty  years  next  after  a  present  right  to  re- 
ceive the  same  shall  have  accrued  to  some  person  capable 
of  giving  a  discharge  for  or  release  of  the  same :  unless  in 
the  meantime  some  part  of  the  principal  money,  or  some 
interest  thereon,  shall  have  been  paid,  or  some  acknow- 
ledgment have  been  given  in  writing,  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  agent,  to  the 
person  entitled  thereto,  or  his  agent ;  and  in  such  case 
such  action  or  suit  or  proceeding  shall  be  brought  within 
twenty  years  aft;er  such  payment  or  acknowledgment,  or 
the  last  of  such  payments  or  acknowledgments  if  more 
than  one  was  given. 

It  is  not  quite  settled  whether  the  fact  of  possession  by 
a  mortgagor  can  be  deemed  so  far  adverse  to  the  mort- 
gagee as  to  rais^  a  presumption  in  the  mortgagor's  favour 
that  the  mortgage  money  has  been  paid ;  the  mortgagor's 
possession  is  usually  considered  as  the  possession  of  the 
mortgagee.  But  Lord  Chief  Baron  Hotbam  denies,  in 
ToplisY.  Baker,  2  Cox,  118,  the  doctrine  that  mortgage 
money  can  never  be  recoverable  after  nonpayment  of  in« 
terest  for  twenty  yeai's.  Upon  this  subject  the  observa- 
tions of  Sir  Thomas  Plumer,  M.  R.,  in  Christophers  v« 
Sparke,  2  Jac.  &  Walk.  223,  234,  are  deserving  of  atten- 
tion, as  founded  in  reason  and  good  sense,  although  not 
expressly  called  for  as  a  decision  on  that  occasion.  He 
says,  **  I  cannot  accede  to  the  doctrine  that  no  length  of 
time  vrill  operate  against  a  mortgagee  who  has  been  out 
of  possession  without  claim  or  acknowledgment.  With 
respect  to  a  mortgagor  it  is  clear  that  his  equity  is  shut 
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out  by  the  mortgagee  being  in  posfiesaioa  for  twenty  ycaia 
without  acknowledgment,  then  why  should  not  this  be 
reciprocal  ?"  Meaning  to  say  why  should  not  a  mortgagee 
be  shut  out  where  the  mortgagor  has  been  in  possession 
for  twenty  years  without  acknowledgment. 

It  was  long  ago  decided  that  an  old  sleeping  mortgage 
(such  as  a  mortgage  created  sixty  years  back)  should 
never  be  set  up  against  a  purchaser,  but  should  be  pre- 
sumed to  be  satisfied.  Hales  v.  Haki,  2  Cha.  Rep.  pi.  66. 
And  the  circumstance  of  the  property  having  been  dealt 
with  by  the  mortgagor  with  the  knowledge  but  wkhout 
the  interference  of  the  mortgagee,  will  of  course  strengthen 
the  presumption  of  the  mortgagee's  interest  having  been 
satisfied.  Sib$<m  v.  Fletcher,  1  Cha.  Rep.  59 ;  Abdjf  v. 
Lovedajfj  Finch's  Rep.  250. 

But  notwithstanding  the  above  rules  in  favour  of  pie- 
simiing  satisfaction  of  old  subsisting  charges  which  have 
not  been  recognized,  very  slight  proof  will  be  sufficient  to 
rebut  the  presumption,  and  to  invest  the  mortgagee  vnth 
his  full  legal  right,  which  will  not  be  restvained  in  equity. 
And  in  addition  to  the  common  facts  of  payment  of  in- 
terest or  the  settlement  of  accounts  between  mortgagor 
and  mortgagee,  which  have  the  effect  of  keeping  alive  the 
interests  of  the  respective  parties  (but  as  to  the  settlement 
of  accounts  within  the  twenty  years,  see  1  Campb.  29), 
the  circumstance  of  the  mortgage  money  being  due  to  a 
parent  of  the  mortgagor  may  be  sufficient  to  rebut  the 
presumption  of  satisfaction,  the  supposed  intention  being 
to  favour  the  son  during  his  lifetime.    Leman  v.  Neumham^ 
1  Ves.  61. 

It  is  not  however  always  sufficient  that  the  bond  and 
mortgage  or  title  deeds  are  in  the  possession- of  the  mort'^ 
gi^or ;  there  may  be  a  presumption  arising  from  circum- 
stances strong  enough  to  overrule  eyen  this  first  impreaaion 
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in  favour  of  the  mortgagor,  and  to  change  it  in  favour 
of  the  mortgagee*  Wood's  Institutes,  599 ;  Richards  v. 
Syms,  Barnard.  Ch.  R.  93. 

A  purchaser  cannot  therefore  be  too  cautious  in  making 
such  presumptions  as  these,  and  they  are  never  resorted 
to  in  practice  except  in  extreme  cases.  Indeed,  although 
presumptions  in  satisfaction  of  a  charge  may  be  made 
after  twenty  years,  it  does  not  follow  that  a  Court  would 
compel  an  unwilling  purchaser  to  accept  of  a  title  where 
the  only  proof  given  was  that  twenty  years  had  expired 
without  claim ;  certainly  not  where  this  full  period  had 
not  elapsed,  and  no  better  evidence  of  the  satisfaction  of 
the  charge  could  be  given  because  of  the  doubt  and  un- 
certainty which  must  attend  such  a  title ;  the  rule  being, 
that  equity  never  compels  a  purchaser  to  take  a  doubtful 
title.     Smith  v.  Death,  5  Mad.  371. 

It  has  before  been  stated  that  the  want  of  indorsement 
of  a  receipt  for  the  purchase  or  mortgage  money  on  a  deed 
is  presumptive  evidence  that  the  money  has  not  been  paid* 
But  this,  like  other  presumptions,  may  be  rebutted  by 
other  evidence,  apd  after  a  continued  possession  under 
such  a  deed,  and  a  lapse  of  thirty,  or  even  twenty  years, 
without  any  apparent  claim  by  the  person  entitled  to  the 
money,  an  objection  to  the  title  on  this  account  could  not 
successfully  be  relied  on.  Indeed  trifling  informalities, 
such  as  the  want  of  indorsement  of  Uvery  of  seisin,  an 
informal  attestation,  the  want  of  a  seal  (the  deed  having 
been  only  signed,  but  having  been  attested  as  signed  and 
sealed),  the  want  of  a  lease  for  a  year  (as  before  observed), 
may  after  twenty  years  uninterrupted  possession  (or  in 
some  cases  after  thii*ty  or  forty  years,  1  Pr.  Abst.  292),  and 
no  apparent  claim,  be  considered  as  not  vitally  affecting 
the  validity  of  the  instrument,  or  the  title  under  it. 

Upon  the  grouad  of  pf  esumptionj  or  rather  of  presumed 
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intention^  rest  all  the  cases  which  apply  to  the  discharge 
of  incumbrances  when  charged  on  the  land  by  tenant  for 
life,  tenant  in  tail;  or  by  otheir  third  persons,  whether 
such  payments  shall  be  taken  as  a  benefit  to  the  estate, 
or  for  the  benefit  of  the  individual  paying  off  the  charge. 
In  the  absence  of  direct  evidence,  it  has  been  presumed 
on  this  subject,  1st,  That  tenant  for  life  or  for  years,  re- 
deeming a  mortgage  or  charge  upon  an  estate,  shall  be 
presumed  to  have  so  redeemed  for  his  own  benefit,  and 
not  for  the  benefit  of  the  estate  generally.  Amesbury  v. 
Brmtm,  1  Ves.  477.  2,  That  where  tenant  in  tail  pays 
off  a  mortgage  or  charge,  it  shall  be  presumed  that  he 
did  it  for  the  benefit  of  the  estate  or  of  those  in  remainder. 
Janes y. Morgan,  1  Bro.C.C.218;  and  see  ISVes.  173.  But 
in  both  these  cases  the  inference  may  be  rebutted,  and  the 
contrary  may  be  shown  to  have  been  intended,  either  by 
express  declaration  of  the  party  redeeming,  or  any  act 
equivalent  by  which  the  intention  appears.  Kirkham  v. 
Smithy  1  Ves.  258  ;  and  see  Astley  v.  MxUes,  1  Sim.  343, 
and  the  cases  there  referred  to  by  the  Vice-Chancellor. 
To  this  subject  we  have  alluded  ante^  p.  222. 

Where  land  has  been  devised  to  be  sold,  or  where 
money  has  been  directed  to  be  laid  out  in  land  or  in  any 
particular  mode,  the  party  beneficially  interested  may,  if 
acting  sui  juris,  and  adult  and  not  under  legal  incapacity, 
elect  to  take  the  land  rather  than  the  money,  or  the  money 
rather  than  the  property  in  which  it  is  directed  to  be  in- 
vested. Of  the  fact  of  this  election  some  memorandum  or 
formal  instrument  as  evidence  should  be  signed  and  given 
to  the  trustee.  There  is  some  difiiculty  in  allowing  such 
election  to  be  made  where  the  parties  are  under  coverture, 
infancy,  or  other  legal  incapacity,  or  where  those  in  re- 
mainder are  unascertained  or  not  in  esse  (although  it  may 
be  evidently  for  the  ijuterest  of  those  entitled).    Trustees 
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in  such  cases  often  accept  of  indemnities  against  a  risk  to 
themselves ;  but  they  may  always  decline  to  make  these 
arrangements^  and  may  strictly  fulfil  the  trast.  Where 
no  formal  election  has  been  made^  particular  acts  or  cir- 
cumstances may  sometimes  be  sufficient  to  decide  whether 
there  has  been  an  election  which  may  be  impUed  by  law. 
Parties  must  be  cognisant  of  their  rights  before  ihey  can 
be  said  to  have  made  actually  an  election.  But  lapse  of 
time  may  alone  show  such  an  acquiescence  as  will  amount 
to  an  election,  and  may  settle  the  rights  of  parties.  Lapse 
of  time  may  even  take  away  the  power  or  right  of  elect- 
ing, and  sometimes  a  right  to  elect  may  not  be  continued 
to  the  representatives  of  a  party  beneficially  entitled,  al* 
though  he  himself  might  have  taken  advantage  of  the 
right  had  he  been  living.  See  2  Ves.  626.  The  cases 
upon  this  subject,  as  well  as  upon  the  general  subject  of 
election,  where  there  are  imperfect  or  inconsistent  gifts, 
are  collected  in  the  excellent  notes  by  Mr.  Swanston  to 
the  case  of  Dillon  v.  Parker,  1  Swanst.  369,  to  which 
may  be  added  Gretian  v.  Haywardy  1  Swanst.  409. 

In  another  case  a  party  as  executor  may  become  en- 
titled to  leaseholds  or  personalty,  which  are  by  the  will 
bequeathed  to  him  beneficially,  and  unless  some  evidence 
is  adduced  to  show  in  what  capacity  he  held  the  same^ 
it  often  becomes  a  question  after  his  death,  whether 
they  are  to  be  regarded  as  the  personal  property  of  the 
individual,  or  as  devolving  through  him,  as  representative 
of  the  testator,  upon  the  next  representative  of  such  tes- 
tator. Possession  or  occupation,  or  dealings  with  the  pro** 
perty,  or  receipt  of  rent,  coupled  with  any  declaration  or 
particular  acts  of  ownership,  must  be  looked  for  in  such 
cases  to  raise  a  presumption  whether  it  has  been  appro- 
priated, or  held  by  him  in  his  representative  character. 

We  have  endeavoured  to  state  some  of  the  rules  which 
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apply  to  cases  of  common  occurrence  in  practice  with 
reference  to  this  doctrine  of  presumption ;  but  the  rules 
which  have  been  laid  down  by  different  judges  in  Court 
as  to  the  grounds  upon  which  they  would  direct  a  jury  to 
presume  any  fiatct,  are  too  varying  and  inconsistent  to 
allow  of  a  deduction  of  any  sound  general  principle.  In 
GoodiUk  d.  Bridges  v.  Duke  of  Chandos,  2  Burr.  1075, 
Mr.  Justice  Wilmot  said,  ''  Length  of  time  alone  is  no- 
thing. The  presumption  must  arise  from  some  &cts  or 
circumstances  arising  within  that  time;  that  he  (Mr.  Jus^- 
tice  Wilmot)  had  no  notion  of  a  presumption  without  some 
facts  or  circumstances  to  found  it  upon.  This  would  be 
inferring  something  seen  from  something  not  seen."  And 
in  Doe  v.  Hilder,  as  stated  in  3  Sugd.  V.  tc  P.  61  (10th 
edit),  Mr.  Baron  Graham  observed,  that  he  had  never 
suffered  these  presumptions  except  in  cases  very  strongly 
warranted,  and  where  nothing  was  shown  to  the  contrary : 
and  the  Chief  Baron  added,  that  he  never  desired  a  jury 
to  presume  where  he  did  not  believe  himself.  While  in 
Hillary  v.  WaUer,  12  Ves.  266,  Lord  Erskine  says,  ''  It 
has  been  said  you  cannot  presume  unless  you  beUeve.  It 
is  because  tliere  are  no  means  of  creating  belief  or  dis- 
belief that  such  general  presumptions  are  raised  upon 
subjects  of  which  thare  is  no  record  or  written  muniment. 
Therefore,  from  the  weakness  and  infirmity  of  all  human 
tribunals,  judging  of  matters  of  antiquity,  instead  of  be- 
lief, which  must  be  the  foundation  of  the  judgment  upon 
a  recent  transaction,  where  the  circumstances  are  inca- 
pable of  forming  any  thing  like  belief,  the  l^al  presump- 
tion holds  the  place  of  particular  and  general  belief." 

Judging  between  these  several  opinions,  we  should  say 
that  the  dictum  of  Lord  Erskine  is  the  more  correct  and 
most  in  accordance  with  the  received  general  opinions  on 
this  head.    How  otherwiiie  can  it  be  possibly  stated  lus  a 
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sound  rule  for  general  adoption,  that  presumptions  are 
always  to  be  made  in  favour  of  those  who  haye  right  or 
equity  on  their  side :  or  how  can  it  be  stated  that  the 
chief  reason  for  presumptions  in  practice  is  the  quieting  of 
men's  possessions,  if  in  every  case  beUef  or  disbelief  is  to 
be  referred  to,  to  govern  the  case  ?  It  is  more  true  to  state 
as  the  general  principle  of  law  on  this  subject,  as  Lord 
Erskine  has  stated,  '^  that  legal  presumption  holds  the 
place  of  particular  and  individual  belief,"  and  this  doc- 
trine may  be  rather  considered  founded  on  general  ex- 
pediency for  the  support  of  just  rights^  than  as  a  test  of 
belief  or  disbelief  of  the  facts  which  are  involved  in  any 
particular  case. 

The  rule  which  has  been  adopted  by  Courts  of  Equity 
in  regard  to  presumption  was  stated  by  Sir  J.  Leach  in 
Emery  v.  Grocock,  6  Mad.  67,  to  be  as  we  have  before 
quoted,  "  that  if  the  case  be  such,  that  sitting  before  a 
jury  it  would  be  the  duty  of  a  judge  to  give  a  clear  direc- 
tion in  favour  of  the  fact,  then  it  is  to  be  considered  as 
without  reasonable  doubt ;  but  if  it  would  be  the  duty  of 
a  judge  to  leave  it  to  the  jury  to  pronounce  upon  the 
effect  of  the  evidence,  then  it  is  to  be  considered  as  too 
doubtAil  to  conclude  a  purchaser."  This  was  said  in  allu** 
sion  to  the  jurisdiction  exercised  by  Courts  of  Equity 
between  vendors  and  purchasers  in  cases  of  specific  per- 
formance. 

The  proof  of  negatives,  mixed  up  as  it  is  with  the  doc- 
trine of  presumption,  is  one  of  those  subjects  upon  which 
it  is  impossible  to  lay  down  any  general  rules  for  the 
guidance  of  the  practitioner  or  the  student,  or  scarcely 
even  to  state  what  is  the  established  existing  practice  of 
the  profession.  It  is  true  that  to  prove  a  negative  in  any 
case  almost  amounts  to  an  impossibility ;  what  is  meant 
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by  the  expression  is  nothing  more  than  that  such  affirm- 
ative proof  may  be  adduced  as  shall  amount  necessarily 
to  an  exclusion  of  the  fact  desired  to  be  negatived ;  and 
which  proofs,  so  far  as  moral  presumption  can  extend, 
must  carry  conviction  to  every  reasonable  mind  that  the 
event  or  fact  has  not  or  cannot  have  happened. 
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CONDITIONS   OF   SALE. 


No.  I. 

Conditions  upon  the  sale  of  freehold  and  copyhold  lands 
(1839)  (a).  

L  That  the  highest  bidder  shall  be  the  purchaser ;  and  if  any 
dispute  should  arise  between  two  or  more  bidders,  the 
same  shall  be  determined  by  the  auctioneer. 

IL  That  no  person  shall  advance  at  each  bidding  less  than  the 
sum  named  by  the  autioneer  at  the  time  of  sale,  nor  shall 
any  person  retract  his  or  her  bidding  (&)• 

III.  That  the  agent  of  the  vendor  shall  be  at  liberty  to  bid  at 
the  sale. 

IV.  That  the  person  who  shall  be  declared  the  purchaser  at 
the  sale  shall  immediately  pay  a  deposit  of  10/.  per  cent,  on 
the  amount  of  the  purchase-monies,  and  in  part  of  the 
same,  into  the  hands  of  the  auctioneer,  and  likewise  the 
whole  of  the  auction  duty,  and  shall  sign  a  contract  to 
complete  his  or  her  purchase,  pursuant  to  these  conditions, 
and  to  pay  the  remamder  of  the  purchase^ money  on  or  be- 
fore the  idth  day  of  September,  1839 :  and  the  purchaser 
shall,  if  the  hereditaments  are  ultimately  conveyed  to  him 
or  her  in  pursuance  of  such  contract,  be,  from  such  29th 
day  of  September,  1839,  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  such  hereditaments ; 
and  the  purchaser  shall  pay  interest  at  4/.  per  cent,  on  the 
balance  of  his  or  her  purchase-money  from  the  said  29th 
day  of  September,  1839,  until  the  balance  shall  be  paid, 
whatever  may  be  the  cause  of  the  delay  in  completing  at 
the  time  above  stipulated. 

(a)  Settled  by  the  late  John  Tyrrell,  Eiq. 

(6)  See  what  ia  said  aa  to  a  purchaser  retracting  hia  bidding,  ante,  p.  380. 
Upon  a  sale  of  lands  a  purchaser  is  not  bound  until  the  contract  be  signed 
either  by  himself  or  by  hia  agent  thereto  lawfully  authorized ;  and  if  after  nid- 
ding  at  the  auction  the  purchaser  repents  or  recalls  his  bidding,  he  cannot  be 
said  to  have  constituted  the  auctioneer  his  agent,  for  the  purpose  of  signing  the 
contract  on  hia  behalf,  even  supposing  that  the  auctioneer  is  to  be  considered  aa 
the  aathoriied  ageat  of  both  vsnior  aind  purchaser  at  or  afttr  a  sale. 
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V.  That  the  vendor  shall,  within  one  calendar  month  from  the 

day  of  the  date  of  the  contract,  deliver  to  the  purchaser,  or 
to  his  or  her  solicitor,  an  abstract  of  title  to  the  heredita- 
ments contracted  to  be  sold, 

VI.  The  deeds  are  in  London,  and  are  to  be  inspected  there  at 
the  purchaser's  expense,  including  the  expense  of  any 
journey  or  journeys  to  or  from  London. 

VII.  Any  copies  of  wills  or  Chancery  proceedings  upwards  of 
sixty  years  old  which  shall  be  required  by  Uie  purchaser 
shall  be  obtained  at  his  expense. 

VIII.  Recitals  in  deeds  thirty  years  old  shall  be  deemed  suffi- 
cient evidence  of  facts  of  pedigree  stated  by  them  (6). 

IX.  The  purchaser  shall  examine  the  parts  of  the  abstracts 
which  relate  to  the  copyholds  with  the  court  rolls,  and  shall 
not  require  the  production  or  delivery  of  any  copies  of 
court  roll. 

X.  If  there  should  be  any  error  or  omission  in  the  particulars 

in  the  description  or  quantity  of  the  premises,  such  error 
or  omission  shall  not  vitiate  the  sale,  nor  shall  either  party 
have  any  claim  on  the  other  for  compensation  in  respect 
diereof. 

XI.  That  on  payment  of  the  remainder  of  the  purchase-money 
as  aforesaid,  the  purchaser,  at  his  or  her  own  expense,  shall 
have  the  usual  and  proper  conveyances  and  assurances  of 
his  or  her  purchase  under  these  conditions. 

XII.  The  conveyances,  assignments  and  other  assurances  shall 
be  prepared  and  obtained  at  the  expense  of  the  purchaser. 

XIII.  If  the  purchaser  should  not  complete  his  or  her  purchase, 
according  to  these  conditions,  the  deposit  money  shall  be 
forfeited  as  liquidated  damages  to  the  vendor,  who  shall  be 
at  liberty  to  resell  the  premises  without  previously  ten- 
dering a  conveyance  to  such  purchaser,  and  the  deficiency 
(if  any)  on  such  second  sale,  with  all  costs,  charges  and 
expenses  attending  the  same,  shall  be  paid  by  the  defkulter 
at  this  present  sale,  and  be  recoverable  by  the  vendor  from 
such  purchaser  as  liquidated  damages  (e). 

(6)  Indepen^aatly  of  rach  a  conditloo  u  this,  racitatt  ooakl  not  bs  made 
nie  of  io  any  inportant  point,  except  as  agaioat  a  party  to  the  dead  containing 
the  recital. 

(c)  Written  or  printed  condition!  of  aale  are  not  to  be  altered  by  the  oral  or 
parol  declaiations  of  the  auttiooeer  or  agent  at  the  time  of  sale  (see  anu, 
p.  379),  and  therefore,  althonprh  no  pioceedingi  can  be  founded  on  audi  worda, 
a^ntt  any  one  who  is  alleged  to  have  purchased  subject  to  such  conditions ; 
yet  if  a  purchaser  has  been  deceived  by  such  verbal  representations,  he  may, 
upon  a  suit  instituted  against  him  to  compel  performance  of  a  contract  aceora- 
ing  to  the  written  cooditious,  avail  himself  of  the  fact,  that  the  conditions  were 
verbally  varied  or  added  to,  and  plead  this  as  a  defence,  in  order  to  be  relieved 
from  the  contract  into  which  he  has  been  misled,  trusting  lo  the  parol  declara- 
tions at  the  said.    Winch  v.  Wiwhesiert  1  Ves.  &  Bea.  375. 
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No.  II. 

Conditions  upon  the  sale  of  a  freehold  mansion  and  lands, 
some  part  of  tne  lands  being  tithe  free  and  extra-parochial; 
stipolatinff  that  the  purchaser  shall  bear  all  expenses  in  regard 
to  the  title  as  to  terms,  administrations,  and  other  evidence. 
The  purchaser  is  to  take  the  fixtures  in  the  mansion  house  and 
the  timber  and  crops  at  a  valuation.  (1828.) 

I.  That  the  highest  bidder  shall  be  declared  the  purchaser;  and 

if  any  disnute  shall  arise  between  two  or  more  bidders,  the 
estate  shall  be  immediately  put  up  again. 

II.  That  no  person  shall  advance  less  than  20L  at  each  bidding. 
II L  The  purchaser  shall  pay  down  immediately  into  the  hands 

of  the  vendor's  agent  a  deposit  of  15/.  per  cent,  in  part  of 
the  purchase-money,  and  sign  an  agreement  for  payment 
of  the  remainder  on  or  before  the  29th  day  of  September, 
1828,  when  the  purchase  is  to  be  completed ;  but  if  by  any 
cause  the  completion  of  the  purchase  is  delayed  beyond  that 
time,  the  purchaser  is  to  pay  interest  on  the  balance  of  the 
purchase-money,  and  on  the  amount  of  the  valuation  after- 
mentioned,  at  the  rate  of  4tL  per  cent,  per  ann.  from  the 
said  29th  day  of  Sept.  to  the  day  the  purchase  shall  be 
completed. 

IV.  Part  of  the  lands,  with  the  tithes  thereof,  were  (together 
with  other  lands  and  tithes)  granted  by  letters-patent  of 
King  James  I.,  an  attested  copy  of  which  will  be  delivered 
to  the  purchaser!  who  is  to  accept  the  same  as  evidence  of 
title  to  the  tithes  of  all  the  extra-parochial  lands,  and  the 
vendor  is  not  to  be  called  upon  to  brine  down  the  title 
either  of  the  land  or  tithes  from  the  date  of  the  said  letters- 
patent,  or  to  identify  the  lands  with  the  description  in  said 
letters-patent  (d), 

V.  All  outstanding  and  attendant  terms  that  ma^  be  required 

to  be  assigned  or  surrendered  are  to  be  assigned  or  sur- 
rendered at  the  expense  of  the  purchaser,  who  is  to  be  at 
the  trouble  and  expense  of  bringing  down  the  title,  and  of 
searching  for  wills  and  administrations,  and  of  obtaining 
o^fSce  or  other  copies  or  extracts  thereof,  and  of  procuring 
limited  or  other  letters  of  administration  in  order  thereto. 

VI.  The  vendor  is  not  to  be  called  upon  for  any  instruments  of 
record,  or  awards,  deeds,  or  wills,  above  sixty  years  old, 
nor  for  any  official  or  other  copies,  abstracts  or  extracts 
thereof  or  therefrom,  nor  to  make  searches  or  inquires  for 

(d)  Where  lands  are  covered  by  a  modus,  the  condition  may  be  thus — "  the 
lands  comprised  in  lot  ,  being  exonerated  from  titbe  by  payment  of  a  modus 
of  in  lien  of  ,  the  vendor  shall  not  be  compelled  to  substantiate  the 
esisCeace  of  snch  a  modus,  otherwise  than  by  proving  payment  thereof  to  have 
been  made  and  accepted  during  the  last  twenty  years,  the  evidenoe  of  which 
will  be  the  reoeipts  given  for  the  same  during  that  period." 
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or  in  respect  of  the  same,  notwithstanding  their  being  no- 
ticed or  recited  in  instruments  of  subsequent  dates;  nor  for 
evidence  of  intestacies,  heirships,  relationships,  or  deaths 
without  issue,  or  otherwise,  which  appear  by  the  statements 
or  recitals  in  the  title  deeds  to  have  taken  place  above  sixty 
years  ago. 

VII.  The  purchaser  to  take  at  a  valuation  the  fixtures  of  the 
mansion  house  (e),  and  all  timber,  timber-like  trees,  tellers, 
stemmers,  and  pollards,  down  to  one  shilling  a  stick,  and 
that  inclusive,  the  underwood,  the  growing  crops,  hay, 
straw,  and  fodder  of  all  sorts ;  and  to  pay  for  all  plough- 
ings,  fallows,  dung,  manure,  compost  heaps,  seeds,  dress- 
ings and  half  dressings,  and  other  labour,  by  valuation ; 
such  valuation  to  be  made  by  two  indifferent  persons  (one 
to  be  appointed  by  the  vendor  and  the  other  by  the  pur- 
chaser), or  their  umpire,  on  or  before  the  10th  day  of  Sep- 
tember, 1828,  and  the  amount  paid  on  completing  the 
purchase. 

VIII.  The  auction  duty  of  seven-pence  in  the.  pound  to  be 
equally  borne  by  the  vendor  and  purchaser. 

IX.  That  subject  to  these  conditions,  and  upon  payment  of  the 
purchase-money  on  or  before  the  time  above-mentioned, 
the  vendor  will  convey  the  premises,  at  the  expense  of  the 
purchaser,  with  a  good  title  thereto;  and  the  purchaser 
shall  have  possession  of  such  part  as  is  in  hand,  and  be 
entitled  to  the  rents  and  profits  of  the  other  parts. 

X.  The  estate  to  be  taken  at  the  given  quantities  (be  the  same 

more  or  less  (/)  ),  but  should  there  be  any  other  error  or 

(e)  Where  a  house  or  bnildtogs  are  purchased,  the  fixtures  always  pan  with 
it,  unless  there  is  a  special  ezceptioD,  or  any  stipniatioa  respecting  them»  or 
unless  they  are  of  an  unusual  description,  and  such  as  the  terms  of  tM  contract 
show  could  not  be  intended  to  be  included.  CoUgrttV€  v.  D'uu  Santot,  2  B.  & 
C.  76.  Where  the  fixtures  belong  to  the  tenant,  of  course  the  landlord  of  the 
house  cannot  sell  them,  and,  even  though  not  excepted  out  of  tlie  contract,  they 
cannot  be  supposed  to  be  included  if  the  house  is  occupied,  for  every  purchaser 
is  presumed  to  be  aware  of  the  terms  of  a  tenant's  oocupancy  where  any  tenant 
is  in  possession,  and  this  presumption  would  lead  him  to  know  that  the  tenant 
is  in  possession  of  his  own  fixtures. 

(/)  Where  a  property  was  said  to  consist  of  349  acres,  or  thereabouts,  more 
or  less,  and  that  the  parties  should  not  be  answerable  for  any  excess  or  defi- 
ciency, but  that  the  premises  should  be  taken  at  the  quantity  above  stated 
(whether  more  or  less),  and  it  turned  out  that  the  admeasurement  or  quantity 
stated  was  intended  to  be  customary  aores  by  the  vendor,  and  that  by  the  par- 
chaser  they  were  understood  to  be  statute  acres,  the  former  of  which  were 
smaller  than  the  latter  by  nearly  one  half.  Lord  Eldon  said,  I  never  can  agree 
that  such  a  clause,  if  there  were  nothing  else  in  the  case,  could  cover  so  large 
a  deficiency  in  the  number  of  acres  as  is  said  to  exist  here.  The  alwve  seems 
a  very  plain  case,  but  the  question  becomes  more  difficult  as  the  difiTerence 
between  the  actual  quantity  and  the  quantity  as  represented  becomes  smaller. 
In  Win0h  ▼,  WineItM$r,  I  Ves.  &  Bea.  375,  the  estate  was  said  to  contain, 
6jf  uHvMtioHt  forty-one  acres  (were  the  same  more  or  leas),  and  the  actual 
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errors  in  the  statements  of  the  particulars,  the  sale  shall 
not  be  rendered  void  or  voidable  thereby ;  but  the  same 
shall  be  estimated  by  two  persons  6one  to  be  chosen  by  the 
vendor  and  the  other  by  the  purchaser),  or  by  an  umpire 
to  be  appointed  by  them  previous  to  entering  upon  the 
reference,  and  the  vendor  shall  receive  or  abate  the  dif- 
ference, as  the  case  may  be. 

No.  III. 

Conditions  upon  the  sale  of  freehold  lands,  comprising  al- 
lotments under  an  Inclosure  Act,  some  small  lots  havmg  imper- 
fect titles  held  under  the  Inclosure  Act,  the  award  not  having 
been  duly  executed.  The  title  deeds  are  to  remain  with  vendors 
so  long  as  any  lots  remain  unsold,  and  then  to  be  delivered  to 
the  purchaser  of  the  largest  lot.  The  sale  is  made  by  assignees 
of  a  bankrupt.— Dated  1833. 

I.,  II.,  III.  These  conditions  are  simlar  to  the  first  three  in 
No,  /.,  p.  477. 

IV.  The  greater  part  of  the  property  being  derived  under  or 
affected  by  the  act  for  inclosing  lands  in  the  manors  of, 
&c.,  which  act  was  passed  in  the  year  1808,  the  purchaser 
of  anv  property  or  lot  derived  under  or  affectea  by  such 
act  of  parliament,  shall  consider  that  act  as  the  commence- 
ment of  his  or  her  title,  except  in  the  cases  hereinafter 
mentioned ;  (that  is  to  say)  each  purchaser  shall  be  entitled 
to  any  earlier  title  deeds  which  may  be  in  the  hands  of  the 
vendors,  or  to  the  benefit  of  any  covenant  for  the  produc- 
tion of  any  earlier  title  deeds  relating  to  any  lot  or  lots,  or 
property  sold  where  such  covenant  for  production  can  or 
could  be  made  available  to  or  by  the  vendors,  but  the  pro- 
duction of  such  deeds  or  the  benefit  of  such  covenants  shall 
be  made  or  enforced  at  the  expense  of  the  purchasers  re- 
quiring the  same ;  and  the  vendors  shall  in  no  manner  be 

auaDtity  wts  found  to  be  only  thirty-tix  acres,  the  Muter  of  the  Rolls  thought 
tne  purchtser  could  not  claim  to  have  any  allowance  for  such  a  deficiency.  It 
should  be  understood,  if  an  estate  is  described  as  actually  containing  a  specific 
Quantity,  and  that  description  turn  out  to  be  incorrect  (even  independently  of 
tne  usual  words  in  a  condition,  that  an  equivalent  shall  be  given  or  taken  for 
any  excess  or  deficiency),  the  law  will  give  to  the  pui chaser  compensation  for 
the  loss  be  may  sustain  by  the  facts  varying  from  the  terms  of  the  contracL 
But  where  the  parties  themselves  stipulate  that  so  much  shall  be  given  for  the 
estate,  which  is  estimated  to  contain  a  certain  quantity  (be  it  more  or  less),  it 
seems,  that  as  in  Winch  ▼.  Winckeiter,  a  difference  of  five  acres  in  forty-one 
will  not  support  a  claim  for  compensation  on  the  part  of  the  purchaser,  but  he 
roust  submit  to  the  lost  in  quantity.  There  is  some  reason  in  this  rule,  for  it  is 
well  known  that  the  number  of  acres  is  not  always  the  criterion  of  value,  (he 
estate  itself  is  looked  at,  and  the  rental  is  of  more  importance  in  most  cases  ; 
if  a  tenant  acknowledge  that  he  can  psy  a  certain  rent  for  a  ceitain  farm,  the 
admeasurement  of  it  is  of  less  importance  to  the  proprietor.  See  on  this  subject 
HiU  ▼.  BuckUy,  17  Vet.  394  ',  Cell  v.  WaUon,  cited  in  1  Sug.  V.  &  P.  529. 
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lial^le  to  Miy  tronble  w  expense  inddent  tlwreto.  But 
seTeral  of  the  lots,  vis.  kits  3,  4,  and  16»  hsnring  been  sold 
under  the  authority  of  the  iacloeure  aet  for  payment  of  ex- 
penses, the  title  will  be  wholly  derived  nnder  tbst  act  with 
the  convey imce  or  receipt  executed  by  the  eovMnissioners. 

V.  As  the  aHotments  under  the  said  indosure  act  have  been 

long  since  made  and  set  out,  and  possession  had,  bnt  the 
award  has  not  yet  been  executed  by  the  commissioners  (f ) 
(who  are  proceeding  with  and  have  undertaken  very  shoruy 
to  execute  the  same),  the  present  non-execution  thereof 
shall  not  be  an  objection  to  any  title ;  and  the  vendcvrs  not 
beinff  beneficially  interested,  the  purchasers  will  only  be 
entitled  to  such  covenants  as  are  usually  entered  into  by 
assignees  or  trustees  for  sale,  and  all  further  assmrances 
required  subsequent  to  the  completion  of  the  pim;haaes  shall 
be  at  the  expense  of  the  persons  requiring  the  same. 

VI.  No  purchaser  shall  object  to  any  informality  of  title  in  the 
small  portions  of  the  following  lots  (viz.)  in  lot  1,  as  to  I 
rood,  34  perches  f  in  lot  3,  as  to  1  acre,  1  rood,  30  perches; 
in  lot  18,  as  to  8  acres,  J  rood,  7  perches;  in  lot  20»  as  to 
1  acre,  18  perches;  and  in  lot  22,  as  to  1  rood,' 6  perches; 
but  shall  be  satisfied  with  the  title  by  possession  for  twenty 
years^  and  with  such  other  evidence  oi  title  as  the  vendors 
now  have  in  their  possession,  so  far  as  relates  to  such  se- 
veral small  allotments. 

VII.  An  abstract  of  title  shall  be  delivered  to  each  purchaser 
Off  his  agent  within  fourteen  days  afler  the  sale,  and  such 
purchaser  shall  be  bound  to  make  out  and  deliver  in  writing 
to  the  vendors  or  their  attornies,  or  agents,  within  fourteen 
days  from  the  deliverv  of  such  abstract,  any  objections  to 
the  title  which  he  or  they  may  think  proper  to  insist  upon  ; 
otherwise  if  no  such  objections  be  made,  the  title  is  to  be 
considered  as  approved,  and  on  the  24th  day  of  June  next 
the  respective  purchases  shall  be  completed,  the  purchasers 
being  entitled  to  the  possession  of  the  several  lot  or  lots  and 
to  the  rents  thereof,  from  the  24th  day  of  June  aforesaid,  up 
to  which  day  the  vendors  shall  take  the  rents,  discharging 
all  out-goings  to  that  time ;  any  seed's,  fruit,  and  growing 
crops,  to  be  taken  to  and  paid  for  by  the  respective  pur- 
chasers in  the  usual  way  as  between  in-coming  and  out- 
going tenants,  as  likewise  any  fixtures ;  but  should  any  delay 
arise  in  the  completion  of  any  purchase  from  any  cause 
whatever,  interest  shall  be  paid  by  the  purchaser  of  such 
lot  on  the  balance  of  the  purchase-money  due«  after  the  rate 
of  51,  per  cent,  per  annum  from  the  24th  day  of  Jcme  neau 
to  the  time  of  the  completion  of  such  purchase. 

(g)  $€6  what  is  said  aa  to  lands  allotted  being  the  subject  of  diipontioD>  by 
wiUor  otherwise,  before  the  award  is  executed,  ante,  p.  157. 
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VIII.  The  vendors  shall  not  be  required  to  produce  any  act  of 
parliament,  deed,  will,  letters  of  administration,  decree, 
commission,  plan,  pedigree,  certificate,  or  other  <k)cument, 
or  any  attested,  official,  or  other  copy  or  extract  therefrom 
(except  such  as  may  be  in  their  possession),  whether  re- 
quired for  the  purpose  of  verifying  the  abstract  or  other- 
wise ;  nor  to  prove  any  fact  recited  or  noticed,  assumed  or 
implied,  in  or  by  any  act  of  parliament,  deed,  or  instrument, 
passed,  made  or  dated  more  than  twenty  years  since,  and 
which  fact  by  being  so  recited  shall  be  assumed  to  be  cor- 
rect. All  attested,  official,  or  other  copies  or  extracts  of 
and  from  any  acts  of  parliament,  deeds,  wills,  records, 
awards,  proceedings,  or  other  documents  or  assurances,  and 
all  affidavits,  certificates,  or  copies  of  parochial  or  other 
registers,  and  other  description  of  evidence  which  may  be 
required  by  any  purchaser  for  any  purpose  whatsoever, 
(except  such  as  may  be  in  the  possession  of  the  vendors) 
shall  be  respectively  made  or  obtained  at  the  expense  of  the 
purchaser  requiring  the  same. 

IX.  The  vendors  shall  not  be  at  any  trouble  or  expense  relating 
to  the  assigning,  surrendering  (A),  or  deducing  a  title  to 
any  outstanding  terms  of  years  or  other  estates  (if  any),  or 
in  procuring  any  documents  or  evidence  relating  thereto, 
nor  shall  the  vendors  be  bound  to  produce  evidence  to 
identify  the  modern  descriptions  as  set  forth  in  the  parti- 
culars with  the  ancient,  general,  or  specific  descriptions. 

X.  That  the  title  deeds  and  other  documents  which  relate  to 

several  lots  or  properties  shall  be  retained  so  long  as  any 
property  to  which  they  relate  remains  unsold,  a  covenant 
being  entered  into  at  the  expense  of  the  purchaser  to  pro- 
duce them,  and  such  deeds  and  other  documents  shall  after- 
wards be  delivered  to  the  purchaser  of  the  largest  lot  or 
property  sold  to  which  they  relate,  upon  his  entering  into 

(k)  It  is  not  yet  quite  settled  in  practice,  as  between  a  vendor  and  pur- 
chaser, at  whose  expense  a  term  required  to  be  assigned  to  attend  the  inherit- 
ance, shall  be  so  assigned,  notwithstanding  what  is  said  by  the  learned  author 
of  the  Tieatise  on  Vendors  and  Purchasers,  see  vol.  3i  p<  9 ;  some  gentlemen 
maintaining,  that  a  vendor  is  bound  to  get  in  all  outstanding  estates,  and  is, 
therefore,  bound  to  sunender  a  satis6ed  term  ;  but  they  contend  that,  to  assign 
an  outstanding  term  is  not  the  dutjp  of  the  vendor,  it  being  for  the  purchaser's 
pleasure  to  have  it  assigned.  To  this  it  is  answered,  thst  if  a  vendor  is  bound 
to  surrender,  why  should  he  object  to  assign  a  terra  1  And  there  is  perhaps 
much  weight  in  this  reply,  when  the  term  is  required  to  be  assigned  by  the 
purchase  deed,  by  which  instrument  it  undoubtedly  might  be  well  surrendered; 
but  when  it  is  to  be  assigned  by  a  separate  deed,  another  stamp,  and  all  the 
expense  of  a  second  deed  is  incurred,  and  this  expense  a  vendor  may  properly 
say  he  is  not  bound  to  bear  ;  but  to  balance  such  a  transaction  fairly  between 
the  parlies,  a  vendor  might  perhaps  be  expected  to  contribute  just  so  much 
towards  the  expense,  and  no  more,  as  the  extra  length  and  trouble  occasioned 
by  a  sunender  if  contained  in  the  purchase  deed  would  occasion. 
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the  usual  coTentnts  to  produce  them  at  the  expense  of  the 
penon  requiring  the  tame ;  but  all  such  covenants  may 
be  made  to  cease  upon  another  subsequent  covenant  being 
entered  into  by  some  other  party  interested  in  the  property 
to  which  the  deeds  or  documents  relate. 

XI.  If  any  mistake  occur  in  the  description  of  any  lot  or  lots, 
or  if  any  other  error  shall  appear  in  the  particulars  of  sale, 
such  mistake  or  error  shall  not  annul  the  sale,  but  a  com- 
pensation or  equivalent  shall  be  taken  or  ffiven  as  the  case 
may  require,  such  compensation  or  equivalent  to  be  settled 
by  two  referees  or  their  umpire,  each  of  the  parties  in  dif- 
ference appointing  their  referee,  or  should  any  dispute  or 
difference  arise  as  to  the  valuation  or  amount  to  be  paid  by 
any  purchaser  or  purchasers  in  respect  of  the  seeds,  fruit, 
or  growing  crops  or  fixtures  above  alluded  to,  the  same 
shall  be  settled  by  arbitration  or  umpirage  in  like  manner. 

XII.  Should  any  purchaser  neglect  or  fail  to  comply  with  any 
of  the  above  conditions,  the  deposit-money  shall  be  for- 
feited to  the  vendors,  who  shall  be  at  full  liberty  to  re-sell 
any  lot  or  lots  either  by  private  or  public  sale,  and  the  de- 
ficiency (if  any)  occasioned  by  sucli  re-sale,  together  with 
all  charges  attending  the  same,  shall  be  made  good  by  the 
defaulter  at  this  present  sale,  and  shall  be  recoverable  by 
the  vendors  as  liquidated  damages,  and  without  previous 
tender  of  a  conveyance  to  the  purchaser. 

Last.  This  sale  being  made  by  the  assignees  of  a  bankrupt,  no 
auction  duty  will  attach  (t). 

No.  IV. 

Conditions  upon  the  sale  of  copyholds.  Vendors  not  to  be 
bound  to  produce  any  documents  but  such  as  are  in  their  power ; 
not  to  be  bound  to  identify  the  modern  with  the  ancient  de- 
scriptions. 

I.,  II.,  III.  Similar  conditions  to  the  first  three  in  No.Lf  p.  477. 

IV.  That  an  abstract  of  the  vendor's  title  shall  be  prepared  at 
the  expense  of  the  vendors,  and  delivered  to  the  purchaser 
or  his  solicitor;  but  the  surrenders  shall  be  prepared  by 

(0  Whether  where  the  property  ii  in  mortgege,  tod  a  tale  is  made  b^  a 
mortgagee,  that  wat  formerly  a  queition,  bat  it  teema  now  to  be  settled,  that  it  is 
not  more  liable  to  duty  than  it  would  be  if  the  sale  were  made  by  the  aati|eDees. 
See  SUi  V.  Wimtaniey,  2  Yo.  &  Jerv.  124. 

A  purchaser  from  assigoees  of  a  bankrupt  may  require  that  the  fiat,  adjudi- 
cation, and  appoiotment  of  assignees,  and  ceruficate  of  conformity,  may  be 
enrolled,  in  order  to  render  them  receivable  as  evidence  (2  &  3  Will.  4,  c. 
114,  a.  8  ;  see  antt,  p.  169) ;  and  therefore  this  expense  is  sometimes  by  the 
conditions  thrown  upon  the  purchaser;  where  a  purchaser  has  neglected  to  have 
these  enrolled  when  he  bought,  and  subsequently  sells  the  property  again,  it 
may  be  useful  to  insert  a  condition,  that  these  shall  be  enrolled  at  the  expense 
of  any  future  purchaser.     It  may  be  as  at  p.  490. 
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and  at  the  expense  of  the  purchaser,  and  shall  be  executed 
by  the  vendors,  on  payment  of  the  remainder  of  the  pur- 
chase money,  agreeably  to  the  third  condition ;  but  should 
any  delay  occur  in  the  completion  of  the  purchase  on  the 
S4th  day  of  June  next  (from  whatever  cause  such  delay 
may  arise),  the  purchaser  shall  pay  interest  on  the  residue 
of  the  purchase  money  from  that  time  up  to  the  time  of 
completing  the  purchase  at  5L  per  cent,  per  annum. 

V.  That  such  deeds  or  other  instruments  as  relate  to  other  pro- 

perty shall  be  retained  by  the  vendors,  who  will,  at  the 
purchaser's  expense,  enter  into  the  usual  covenants  for  the 
production  thereof.  And  all  attested,  official,  or  other 
copies  or  extracts  of  acts  of  parliament,  deeds,  wills,  court 
rolls,  awards,  proceedings,  or  other  records,  documents,  or 
assurances,  and  all  certificates  or  copies  of  parochial  or 
other  registers,  which  may  be  required  by  the  purchaser 
for  the  purpose  of  examination,  or  of  verifying  or  proving 
the  abstract,  or  any  fact,  matter,  or  thing  therein,  or  in  the 
deeds  or  assurances  contained  or  therein  stated,  recited,  or 
otherwise,  or  for  any  other  purpose,  and  all  deeds  of  cove- 
nant, which  shall  be  required,  shall  be  respectively  made 
and  obtained  at  the  expense  of  the  purchaser. 

VI.  The  vendors  shall  not  be  required  to  produce  any  deed, 
will,  letters  of  administration,  decree,  commission,  plan, 
certificate,  or  other  document,  nor  any  attested,  official,  or 
other  copy  or  extract  therefrom  (except  such  as  may  be 
in  their  possession),  for  the  purpose  of  verifying  the  ab- 
stract or  otherwise,  nor  to  prove  any  fact  recited  or 
noticed,  or  assumed  or  implied  in  or  by  any  deed  or  instru- 
ment dated  more  than  thirty  years  since,  and  which  said 
facts  by  being  so  recited  shall  be  assumed  to  be  correct. 

VII.  That  the  vendors  shall  not  be  bound  to  produce  evidence 
to  identify  the  modern  descriptions  as  set  forth  in  the  par- 
ticular, with  the  ancient  general  or  specific  descriptions  (/). 

VIII.  That  if  the  purchaser  shall  neglect  or  fail  to  comply  with 
the  above  conditions,  his  or  her  deposit  money  shall  be 
actually  forfeited  to  the  vendors,  who  shall  be  at  full  liberty 
to  resell  the  estate,  by  public  auction  or  private  contract, 
and  without  any  tender  of  a  conveyance ;  and  the  de6- 
ciency,  if  any,  occasioned  by  such  second  sale,  together 
with  all  expenses  attending  the  same,  shall  immediately 
after  the  same  sale  be  made  good  to  the  vendors  by  the  de- 
faulter at  this  sale  ;  and  in  case  of  the  non-payment  of  the 

(I)  It  would  teem,  that  even  without  this  coDditioD,  a  Yeodor  it  not  bound 
to  identify  the  detcriptiont  of  copyhold  landt  at  entered  on  the  Court  Rollt ; 
see  Lmg  v.  Colli$r,  4  Kutt.  367 ;  but  that  ctte  hat  eicited  tome  turprite 
in  the  profettbn,  and  the  doctrine  may  not  be  carried  to  far  in  a  future  cate, 
thouM  it  ante.    See  anlt,  p.  40. 
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same,  the  whole  thereof  ahtll  be  recovered  by  the  vendort 
fts  and  for  liquidated  damages. 
Last.  If  any  mistake  shall  be  made  in  the  descriptions  of  the 
estate,  or  any  other  error  whatever  shall  appear  in  the  par- 
ticulars of  the  estate,  such  mistake  or  error  shall  not  annul 
the  sale,  but  a  compensation  or  equivalent  shall  be  taken 
or  p'ven,  as  the  case  may  require,  such  compensation  or 
equivalent  to  be  settled  by  two  referees,  or  their  umpire  : 
each  party,  within  ten  days  of  the  error  (and  notice  thereof 
given  to  the  other  party),  to  appoint  one  referee  by  writing, 
and  in  case  either  party  shall  neglect  or  refuse  to  nomi- 
nate a  referee  within  the  time  appointed,  the  referee  of  the 
other  party  alone  may  make  a  final  decision ;  if  two  re- 
ferees are  appointed,  they  are  to  nominate  an  umpire 
before  they  enter  upon  business,  and  the  decision  of  such 
referees  or  umpire,  as  the  case  may  be,  shall  be  final. 

No.V. 

Conditions  upon  the  sale  of  leaseholds  held  for  the  remainder 
of  a  term  of  sixty-three  years  from  1825,  at  a  ground  rent,  in 
Middlesex  ;  fixtures  to  be  taken. — Dated  \S35* 

I.  The  highest  bidder  to  be  the  purchaser ;  but  should  any  dis- 

pute arise  between  two  or  more  bidders,  the  lot  to  be  im- 
mediately put  up  again  and  resold. 

II.  No  person  to  advance  less  than  5L  at  each  bidding,  or 

retract  his  or  her  bidding. 

III.  The  lease  is  to  be  produced  at  the  time  of  sale,  and  the 
contents  thereof  are  to  be  considered  as  forming  part  of 
the  particulars  of  the  property  sold. 

IV.  The  purchaser  shall  immediately  pay  down  a  deposit  of  SiOL 
per  cent,  in  part  of  the  purchase-money,  and  sign  an  agree- 
ment for  payment  of  the  remainder  on  or  before  the 

day  of  next,  when  the  purchaser  shall  have  an  assign- 
ment of  the  lease  at  his  own  expense,  and  be  entitled  to 
the  rents  and  profits  from  that  time ;  but  should  any  delay 
arise  from  any  cause  whatsoever  to  prevent  the  purchase 
being  completed  at  the  time  specified,  the  sale  shall  not  be 
avoided,  but  the  purchaser  is  to  pay  interest  at  the  rate  of 
5L  per  cent,  per  annum  on  the  amount  of  the  purchase- 
money,  less  the  deposit,  and  on  the  value  of  the  fixtures, 
from  that  time  until  the  time  of  completion,  without  pre- 
judice to  the  right  reserved  to  the  vendor  by  the  last  con- 
dition. 

V.  A  proper  abstract  of  title  will  be  delivered,  and  a  good  title 

made  out  at  the  vendor's  expense,  but  the  purchasers  shall 
not  require  the  lessor's  tide  to  the  freehold,  or  any  title 
antecedent  to  the  lease  under  which  the  premises  are  held  ; 
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the  Ansigpinent  of  the  lease,  any  deed  of  covenant,  and  all 
attested  or  office  or  other  copies  or  extract?  of  any  deeds, 
wills,  certificates,  documents  or  papers ;  and  the  registra- 
tion required  to  be  made  of  any  deeds,  assignments,  wills, 
or  documents,  with  any  olber  evidence  necessary,  whether 
for  verifying  the  abstract  or  otherwise,  are  to  be  at  the 
purchaser's  expense ;  and  on  completion  of  the  purchase, 
the  purchaser  shall  enter  into  a  covenant  to  indemnify  the 
vendor  against  the  rents  and  covenants  of  the  original  lease. 

VL  The  auction  duty  to  be  paid  in  moieties,  by  the  vendor  and 
the  purchaser ;  the  purchaser's  moiety  to  be  paid  at  the 
time  of  sale. 

VII.  If  any  error  or  mis-statement  be  made  in  the  particulars, 
the  same  shall  not  'vitiate  the  sale,  but  a  proportionate 
allowance  shall  be  made,  either  by  the  purchaser  or  vendor, 
as  the  case  may  be,  as  a  compensation ;  such  compensation 
to  be  determined,  if  necessary,  by  two  indifferent  persons, 
one  to  be  choaen  by  each  party,  or  their  umpire,  to  be 
named  by  such  two  arbitrators. 

VIIL  The  purchaser  is  to  take  all  the  fixtures  and  fittings  in 
and  about  the  premises  belonging  to  the  vendor  at  the 
valuation  of  two  indifferent  persons,  one  to  be  chosen  by 
each  party,  or  their  umpire,  to  be  named  by  the  arbi- 
trators. 

Last.  Should  the  purchaser  neglect,  or  refuse,  or  fail  to  comply 
with  these  conditions,  the  deposit  money  shall,  at  the  expi- 
ration of  the  time  before  limited,  be  forfeited  to  the  vendor, 
who  shall  be  at  liberty  to  resell  the  property  by  private  or 
public  sale,  and  the  deficiency  (if  any)  by  such  second  sale, 
together  with  all  charges  attending  the  sarnci  ahall  be 
made  good  by  the  defaulter  at  this  sale,  and  shall  be  re- 
covered as  liquidated  damages,  without  the  necessity  of 
first  tendering  a  conveyance  to  the  first  purchaser. 


Various  Special  Conditions^  applicable  in  Particular 

Cases. 

That  if  the  purchaser  or  his  solicitor  shall  fail  to  notify  in  Purchaser  re- 
writing his   unconditional  acceptance  of  the  title  to  the  fusing  to  notify 
vendors,  or  their  solicitor,  within  thirty  days  after  the  de-  onhru5e*'«r 
livery  of  the  abstract,  or  shall  fail  to  complete  at  the  time  foiling  to  com- 
flxed  by  the  second  condition,  the  vendors  shall,  in  either  piete,  contract 
ease,  be  at  liberty  to  vacate  the  sale,  by  giving  notice  in  niay  be  rescind- 
writing  to  that  effect  to  the  purchaser  or  his  solicitor,  and  ^' 
returning  the  deposit,  but  without  interest. 

See  aUo  Form  No,  III.  condition  VII,  as  to  purchasers 
making  objections  to  title. 
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chase  be  not 
completed  on 
the  aaj  fiied. 


In  caee  the  pnr-  If  from  any  cause  whatever  the  purchase  shall  not  be  completed 

at  the  time  fixed  by  the  second  condition,  and  the  sale  not 
be  vacated  under  the  third  condition,  the  purchaser  ahall 
thenceforth  pay  interest  at  51.  per  cent,  on  the  unpaid  pur- 
chase-money, until  completion;  notwithstanding  that  the 
purchase- money  shall  have  been  lying  unemployed  in  the 
purchaser's  hands,  and  he  shall  have  given  notice  thereof 
to  the  vendors. 


Umber  to  be 
taken  at  a  Talu* 
aiion.    If  no 
nmpira  be  ap- 
pointed, the 
valuer  on  one 
side  to  value. 


The  purchaser  is  to  take,  at  a  fair  valuation,  all  the  timber  aod 
timber-like  trees,  pollards,  tellers,  and  saplings,  down  to 
Is,  per  stick,  and  that  inclusive,  also  the  underwood ;  such 
valuation  to  be  made  by  two  indifferent  persons,  one  to  be 
named  by  the  vendor,  and  the  other  by  the  purchaser, 
within  ten  days  after  the  sale ;  which  two  persoiu,  before 
they  proceed  to  a  valuation,  are  to  name  an  umpire,  whose 
determination,  in  case  of  difference,  is  to  be  final.  Tbe 
valuation  to  be  delivered  on  or  before  the  29th  day  of  Sep- 
tember next,  and  the  amount  then  paid,  in  addition  to  the 
purchase-money  for  the  estate ;  and  in  case  either  party 
shall  neglect  or  refuse  to  nominate  a  person  to  value  in  his 
behalf  within  the  time  above  specified,  the  person  appointed 
to  value  by  the  other  party  shall,  alone,  make  a  valuation, 
which  shall  be  binding  on  both  parties. 

That  each  purchaser,  whose  purchase-money  for  one  lot,  or 
aggregate  purchase  •money  for  several  lots,  shall  amount  to 
SOOL  shall  be  entitled  to  an  abstract  of  the  vendor's  tide, 
and  each  other  purchaser,  to  an  abstract  of  so  much  only 
of  their  title  as  consists  of  indentures  dated  and  days 
of  ,  by  which  the  estate  was  conveyed  to  them  upon 

trust  to  sell ;  such  abstracts  to  be  delivered  at  the  vendor's 
expense  to  the  purchasers,  or  their  solicitors,  within  twenty 
days  after  the  sale  ;  but  no  purchaser  of  several  lots  shall 
be  entitled  to  more  than  one  abstract,  nor  to  more  than 
one  attested  copy  of  any  deed,  instrument,  or  document, 
which  is  part  of  the  title  to  several  lots  botight  by  one 
purchaser  (m). 

As  to  lands         That  as  to  lands  derived  under  any  indosure  act  and  award 
under  an  inelo-  made,  the  purchaser  shall  accept  a  title  commencing  with 

•are  act.  ^y^^  award.     But  an  act  of  parliament  having  passed  for 

inclosing  the  open  fields  of  C ,  but  the  inclosure  not 

having  proceeded  further  than  the  delivery  of  claims  to  the 
commissioners,  the  purchasers  of  the  open  field  lands  shall 
stand  in  tbe  situation  of  the  vendors. 


Purchaser  not 
to  be  entitled  to 
a  full  abstract 
whose  purchase- 
noney  is  under 
300(.    A  pur- 
chaser of  several 
lots  to  have 
only  one  ab- 
stract. 


(m)  See  Broughton  v.  Jew€U,  15  Ves.  176. 
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The  purchaser  shall  accept  the  indemnity  taken  on  the  pur-  Purchaser  to 
chase  of  this  property  hy  the  present  vendor  against  the  *"^*  ^^  indero- 
liability  of  the  manor  and  part  of  the  estate  to  the  repairs  vendor^ ^tnst^ 
of  part  of  X  bridge.  the  repire  of  a 

bridge. 

The  purchaser  of  lot  3,  if  sold,  shall  give  to  the  other  pur-  Porcbaaer  of 
chasers,  and  such  purchasers  shall  accept,  an  indemnity  one  lot  to  ^ve 
against  certain  annual  payments  of  10/.  and  5L  (supposed  ^^  indemDitv 
to  be  apportioned  parts  of  larger  payments,  but  the  appor-  porehatera 
tionment  thereof  shall  not  be  questioned  or  investigated)  against  two  an- 
by  granting  powers  of  distress  and  entry  upon  lot  S,  and  nual  paymeots. 
by  the  covenant  of  the  purchaser  of  lot  S;  or  if  lot  3  shall 
not  be  sold,  the  vendors  shall  give  to  the  purchasers  a  like 
indemnity  by  distress  and  entry,  but  without  any  cove- 
nant, the  indemnity  in  either  case  to  be  prepared  by  and 
at  the  expense  of  the  party  requiring  it. 

That  such  of  the  evidences  in  the  vendors'  possession  as  relate  Title  deeds  to 
exclusively  to  the  lots  sold,  shall  be  delivered  on  completion  'eraain  with 
to  the  respective  purchasers,  but  the  vendors  shall  either  [  j  ^ "  '"id  to 
retain  the  rest  of  such  evidences  until  sale  of  the  remaining  be  then  deli- 
lots,  to  be  then  delivered  to  the  largest  purchaser,  upon  his  vered  to  pur- 
entering  into  the  usual  covenants  with  the  other  purchasers,  chaser  of  the 
at  their  expense,  for  the  production  thereof,  and  to  be  in  ^^^&^^  *o*« 
the  mean  time  produced  to  the  several  purchasers  when 
required,  or  shall  (at  the  option  of  the  vendors)  deliver 
the  same  to  the  largest  purchaser  on  his  entering  into  such 
covenants,  and  also,  at  the  vendors'  expense,  a  like  cove- 
nant with  them. 

That  recitals  and  statements  occurring  in  any  instruments  ab-  Recitals  and 
stracted,  dated  thirty  years  or  more  previous  to  the  day  of  *|y^*"®?^  '*! 
sale,  shall  be  accepted  as  full  and  conclusive  evidence  of   yjj  *^*  Vn- 
the   matters   recited,  stated  or  noticed ;  and  all   official,  ^^^  ^f^  trustees 
attested,  and  other  copies  and  extracts  required  to  perfect,  for  sale,  and  not 
verify  or  accompany  the  abstract  of  deeds,  wills,  judicial  to  give  full 
proceedings,   fines,   recoveries,  probates,   administrations,  covenants, 
registers,  or  other  documents  or  evidences ;  also  the  pro- 
duction, and  covenants  for  the  production  of  deeds,  or 
other  evidences  not  in  the  vendors'  possession;  also  all 
representations  required  in  respect  of  satisfied  terms,  and 
assignments  or  surrenders  of  satisfied  terms,  shall  be  pro- 
cured by  and  at  the  expense  of  the  purchasers.     The  ven- 
dors, who  are  trustees  for  sale,  shall  not  be  required  to 
enter  into  any  other  covenant  than  the  usual  covenant  that 
they  have  not  incumbered,  nor  to  procure  any  covenants 
for  title. 
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As  CO  tnrol* 
niptey 


Wb€re  two 
houtet  are  heM 
under  one 
groQiid  rent, 
and  the  rent  is 
tn  be  appor- 
tioned equslly 
on  the  two 
bouses. 


If  any  purcfaaaer  Bliall  require  any  of  tbe  prboaedinf^i  uncler  the 
ut  in  bankruptcy  againtt  A.  B^  contained  in  the  abatract, 
to  be  enrolled  or  entered  of  record,  so  &r  as  is  allowable 
by  law,  the  same  shall  be  done  by  and  at  tbe  expense  of 
the  purchaser. 

That  both  the  above-mentioned  foessuages  having  been  in- 
cluded in  one  lease,  and  being  subjected  to  one  entire  rent 
of  12/.  per  annum,  it  is  intended  that  this  rent  shall  in 
future  be  equally  borne  by  each  of  tbe  messuages  respec- 
tively ;  and  in  order  to  effect  that  arrangement,  the  pur- 
chaser of  each  lot  shall  be  held  to  be  assenting  thereto, 
and  each  purchaser  shall,  upon  completion  of  his  contract, 
enter  into  a  covenant  with  the  purchaser  or  owner  of  the 
other  lot  for  tbe  payment  of  a  moiety  (l)eing  his  propor- 
tion) of  the  rent  to  become  due  in  future  in  respect  of  such 
lot  purchased  by  him,  and  likewise  for  the  due  observance 
and  performance  of  the  covenants  of  the  lease  under  which 
the  same  are  holden,  so  far  as  the  same  covenants  may 
apply  wholly  or  partially  to  the  lot  so  purchased  by  him. 
and  each  of  such  purchasers  shall  also  give  to  the  other 
purchaser,  or  to  the  owner,  as  the  case  may  be,  of  the  lot 
remaining  unsold,  an  indemnity  against  such  rent,  and  to 
•eeure  the  observance  and  performance  of  such  covenants 
as  aforesaid  by  a  power  of  distress,  to  be  exercised  by  the 
purchaser  or  proprietor  of  one  lot  over  the  lot  adjoining, 
each  of  which  lots  are  now  offered  for  sale ;  and  such 
deeds  of  indemnity  each  purchaser  shall  receive  from  the 
other  purchaser  or  owner,  as  the  case  may  be,  the  same  to 
be  prepared  at  their  joint  expense  (n). 


One  bidding. 


Monies  to  be 

Slid  into  the 
aok. 


In  ScJes  made  under  the  Order  of  the  Court  of  Chancery, 
the  following  or  some  similar  Conditions  are  commonly 
inserted  in  addition  to  other  vsual  CoJuUtions  (o). 

One  bidding  will  be  reserved  for  each  lot,  according  to  the 
Order  of  the  Court  of  Chancery. 

That  the  purchase-money  be  paid  into  the  Dank  of  England  in 
the  name  and  with  the  privity  of  the  Accountant-General 

of  the  Court  of  Chancery,  in  trust,  in  the  cause  W v. 

B ,  on  or  before  the  20th  day  of  November,  1838  ;  and 

(n)  As  to  purchasers  buying  under  an  apportioned  rent,  see  anU,  92  ;  and 
see  Bamvell  v.  Harris,  1  Taunt.  430. 

(0)  In  sales  under  the  decree  of  the  Court  of  Chancery  no  auction  duty  is 
payable,  and  the  office  fees  on  sales  by  virtue  of  the  34th  order  of  the  Court, 
bearing  data  tbe  21st  December,  1833,  are  payable  out  of  the  estate. 
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the  purchaser  shall  he  entitled  to  have  possession  of  the 
premises,  or  of  the  rents  and  profits  thereof,  from  the  29th 
day  of  September,  1 8d8.  But  in  the  event  of  the  purchase- 
money  not  being  paid  on  or  before  the  said  20th  day  of 
November,  1 838,  from  any  cause  whatever,  the  purchaser 
wil]  be  required  to  pay  interest  thereon  at  the  rate  of  5L 
per  cent,  per  annum  from  that  day. 

The  description  of  the  premises  is  considered  to  be  correct,  and  Compensatioii 
is  to  be  taken  by  the  purchaser  accordingly ;  but  if  any  ^^'^  ^^p^  in 
error  or  mis-statement  shall  appear,  a  proportionate  allow-  ''««cription. 
ance  or  compensation  shall  be  made  or  given  by  the  ven- 
dors or  purchaser,  as  the  case  may  be,  the  amount  thereof 
to  be  settled  by  the  said  Master,  if  the  parties  differ  about 
the  same^  but  no  variance  shall  vitiate  the  side. 

A  deed  dated  in  1795,  for  making  a  tenant  to  the  praecipe  for  Special  cod- 
sttfiering  a  recovery  of  lands  held  in  ancient  demesne,  is  <liiio°* 
not  with  the  title  deeds.    It  was  probably  left  with  the 
steward  of  the  manor.    Search  shall  be  made  for  it,  but  if 
it  cannot  be  found,  the  loss  of  it  shall  not  be  deemed  an 
objection  to  the  title* 

A  cottage  (lately  taken  down)  and  garden  were  purchased  in  Special  con- 
I83Q.    The  conveyance  contains  a  covenant  to  produce  <^i^io°* 
the  title  deeds,  commencing  in  1765,  but  the  vendors  are 
not  in  possession  of  copies  of  them.    The  purchaser  shall 
j^ot  require  the  production  of  any  title  to  this  part  of  the 
estate  prior  to  the  conveyance  of  1820. 


Agreement  pursuant  to  Conditions  of  Sale. 

Memorandum  of  agreement^  made  and  entered  into  this 
day  of  ,  1843,  between  and  George  Edmund 

Shutileworth,  as  agent  for  the  vendor,  as  follows :  that  is  to  say, 
the  said  hath  agreed,  and  doth  by  these  presents  agree, 

to  be  the  purchaser  of  the  premises  comprised  in  the  particulars 
foregoinff,  at  or  for  the  price  or  sum  of  ,  subject  to  the  con- 
ditions hereunto  annexed;  and  the  said  hereby  agrees 
that  he,  his  heirs,  executors,  or  administrators,  shall  and  will 
pay  the  said  sum  of  agreeably  to  the  said  conditions, 
and  also  shall  and  will  in  all  other  respects  perform  and  fulfil 
the  said  conditions  on  his  and  their  parts  ;  and  the  said  George 
Edmund  Shuttleworth  doth  hereby  agree  that  the  said  con- 
ditions shall  be  performed  and  fulfilled  on  the  part  of  the 
vendor. 

Witness  the  hands  of  the  parties. 
Witness. 


(     *9«     ) 
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Memorial  for  the  Registry  op  a  Deed  in  Middlesex. 

A  Memorial  to  be  registered  pursuant  to  an  Act  of  Parliament 
made  for  that  purpose. 

A.  B.  )      Ak  Indenture  bearings  date  the day  of  - 


i.  B.  )      An 

to      >  18—, 

;.  D.  3  in  the 


and  made  between  A.  B.,  of  No.  2, Street* 

C.  D.  3  in  the  county  of  Middlesex,  gentleman,  of  the  one  part, 
and  C.  D.,  of  St.  Alban's,  in  the  county  of  Hertford,  gentleman, 
of  the  other  part,  whereby  for  the  consideration  therein  men- 
tioned, the  said  A.  B.  did  grant,  bargain,  sell,  assign,  and  de* 
mise  unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  all  that  piece  or  parcel  of  ground,  messuage,  or  tenement, 
and  premises,  situate  on  the  side  of street,  men- 
tioned and  comprised  in  a  certain  indenture  of  lease,  dated  the 

day  of ,  18 — ,  and  made  between  X.,  of  the  first  part, 

W.,  of  the  second  part^  and  Z.,  of  the  third  part ;  a  memorial 

whereof  was  registered  on  the day  of  1801,  B.  7,  No.  804, 

To  hold  the  same  unto  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  for  all  the  residue  of  the  term  of  years  by 
the  said  indenture  of  lease  demised ;  subject  to  the  provisions 
for  redemption  therein  contained  for  redemption  of  the  said 

premises  on  payment  by  the  said to  the  said ,  of  the 

sum  of  £ ,  with  interest  thereon  at  the  rate  and  time  therein 

mentioned.  A  memorial  whereof  is  by  the  said  A.  B.  hereby 
required  to  be  registered ;  as  witness  his  hand  and  seal  this 

day  of ,  18 — . 

Siened  and  sealed  in  I 
Ihe  presence  of     }  ^- »• 

Two  witnesses  with  abode  and  professions  added. 


(     *99     ) 
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Case  of  MoNCKTON  v.  Attorney-Geneeal. — 2  R.  &  M.  147. 

The  Lord  Chancellor  Brougham,  in  giving  judgment,  said, 

The  grounds  of  the  argument  and  of  my  opinion  resolve  them- 
selves principally  into  two,  that  which  relates  to  the  admtssi- 
hility  of  certain  evidence,  and  that  which  relates  to  the  facts 
including  that  evidence,  namely,  the  weight  of  it,  if  admitted, 
and  the  other  evidence  in  the  cause.  The  first  consideration 
arises  upon  a  document  purporting  to  be  an  account  prepared 
by  a  person  of  the  name  of  John  Troutbeck,  a  good  many  years 
ago  deceased,  who  from  his  own  knowledge  of  the  family,  from 
communications  with  some  of  its  members,  and  from  the  best 
information  he  was  able  to  obtain,  appears  to  have  digested  and 
to  have  reduced  into  writing  an  account  of  all  that  he  could 
learn,  and  therefore  believed  to  be  true,  respecting  his  own  re- 
lations. 

The  principal  point  in  dispute  was  the  relationship  of  two 
individuals  of  the  names  of  Samuel  and  George  Troutbeck; 
John  was  clearly  proved  to  have  been  related  to  one  of  those 
two,  namely,  to  George ;  he  was  not  proved  to  have  been  re- 
lated to  the  family  of  Samuel,  and  this  documentary  account  was 
objected  to  as  not  falling  within  the  rule  which  admits  hearsay 
or  declarations  of  deceased  persons  in  a  question  of  pedigree, 
because  it  was  insisted,  you  must  first  give  evidence  dehors  the 
declarations  to  connect  them  with  the  parties  respecting  whom 
the  declarations  are  to  be  tendered.  I  entirely  agree  that  in 
order  to  admit  hearsay  evidence  in  pedigree  you  must  by  evi- 
dence dehors  the  declarations  connect  the  person  making  them 
with  the  family.  But  I  cannot  go  the  length  of  holding  that  you 
must  prove  him  to  be  connected  with  both  the  branches  of  the 
family  touching  which  his  declaration  is  tendered.  That  he  is 
connected  with  the  family  is  sufficient,  and  that  connection  once 
proved,  his  declarations  are  then  let  in  upon  questions  touching 
that  family,  not  declarations  of  details  which  would  not  be  evi- 
dence (as  in  one  of  the  settlement  cases  referred  to,  where  the 
very  place  of  birth  was  sought  to  be  proved,  and  Lord  Ellenbo- 
rough  held  they  were  not  for  that  purpose  receivable),  hut  de- 
clarations of  the  nature  of  pedigree,  that  is  to  say,  of  who  was 
related  to  whom,  by  what  links  the  relationship  was  made  out, 
whether  it  was  a  relationship  of  consanguinity,  or  of  afBnity 
only,  when  the  parties  died,  or  whether  they  are  actually  dead, 
every  thing,  in  short,  which  is,  strictly  speaking,  matter  of  pedi- 
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ffree,  may  be  proved  as  matter  relating  to  the  condition  of  the 
family  by  declaration  of  deceased  persons  who  by  evidence 
dehors  have  been  previously  connected  with  the  fiimily  respect- 
ins  which  their  declarations  are  tendered. 

To  say  that  you  cannot  receive  in  evidence  the  declaration  of 
A.,  who  is  proved  to  be  a  relation  by  blood  of  B.,  touching  the 
relationship  of  B.  with  C,  unless  you  have  first  connected  him 
also  by  evidence  dehors  his  declaration  with  C,  is  a  proposition 
which  haa  bo  warrant  either  m  the  principle  upon  which  hearsay 
is  let  in,  or  in  the  decided  cases ;  and  it  plainly  involves  this 
absurdity,  that  if  in  order  to  connect  B.  with  C.  I  am  first  to 
prove  that  A.  is  connected  with  B.,  and  to  superadd  the  proof 
that  he  is  connected  with  C,  I  do  a  thing  which  is  vain  and 
superfluous,  for  then  the  declaration  is  used  to  prove  the  very 
fact  that  I  have  already  established,  inasmuch  as  it  is  not  more 
true  that  things  which  are  equal  to  the  same  thing  are  equal  to 
one  another,  Uian  that  persons  related  by  blood  to  the  same  in- 
dividuals are  more  or  less  related  by  blood  to  each  other.  It  is 
clear,  both  upon  principle  and  from  the  total  want  of  any  con- 
trary authority  in  adjudged  cases,  or  in  the  dicta  of  judges  or 
text  writers,  that  the  argument  fails  entirely,  which  would  limit 
the  rule  respecting  evidence  of  this  description  to  a  greater  ex- 
tent than  by  requiring  you  to  connect  with  the  family  by  matters 
dehors  the  declaration  itself  the  party  whose  declaration  you 
receive.  Neither  can  I  accede  to  another  limitation  for  which 
an  argument  was  attempted  to  be  raised,  that  the  declarations 
themselves  roust  be  looked  at  to  see  whether  they  are  contem- 
poraneous or  not.  I  do  not  understand  this  restriction,  now 
for  the  first  time  sought  to  be  engrafted  upon  the  rule,  but  I 
understand  very  well  now  absurd  it  would  be  if  introduced,  how 
completely  it  would  defeat  the  purpose  for  which  hearsay  in 
pedisree  is  let  in,  by  preventing  it  from  ever  going  back  beyond 
the  lifetime  of  the  person  whose  declaration  is  to  be  adduced  in 
evidence.  A  person's  declaration  that  his  grandmother's  maiden 
name  was  A.  B.  has  never  till  this  time  been  questioned  as  ad- 
missible, although  it  cannot  by  possibility  be  what  is  called  a 
contemporary  declaration,  because  no  man  can  by  possibility 
have  contemporary  knowledge  of  what  his  grandmother's  name 
was  before  she  was  married.  If  therefore  the  word  contempo- 
rary is  to  be  added  as  a  term  of  qualification  to  the  subject- 
matter  of  declaration  in  order  to  make  it  competent  evidence,  all 
such  declarations  would  then  clearly  be  excluded  as  go  to  facta, 
however  well  known  in  the  family,  which  are  the  common  mat- 
ter of  such  evidence,  and  in  case  of  pedigree  you  never  could  go 
further  back  than  the  recollection  of  the  party  swearing  to  the 
declaration  of  the  deceased,  and  the  life  since  the  years  of  dis- 
cretion or  the  years  when  memory  begins  to  operate  of  that  de- 
ceased person,  a  restriction  which  has  never  been  acted  upon 
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by  any  judge,  or  sanctioned  by  any  text  writer,  and  never  to  my 
knowledge  before  contended  for  at  the  bar. 

It  is*  then  atked,  shall  we  have  no  restriction  whatever  upon 
the  admissibility  of  such  evidence  in  respect  of  the  subject* 
matter  ?  I  have  already  stated  one  important  restriction  arising 
from  the  position  in  which  the  party  whose  declaration  is  re- 
ceived must  necessarily  stand  to  the  family.  Having  onee 
shewn  him  to  be  a  member  of  the  family  by  matter  dehors  you 
may  admit  the  declaration  asto  the  relationship  of  any  member 
of  that  family,  with  any  other,  or  as  to  the  question,  which 
comes  to  the  same  thing^  whether  a  certain  person  is  a  relative 
of  that  family. 

But  is  there  no  further  restriction  touching  the  sahject-nattei 
and  touching  the  manner  in  which  the  declaration  is  made? 
Clearly  there  is,  and  nothing  can  be  more  satisfactory  or  more 
consistent  with  good  sense  or  with  legal  principle  and  decided 
cases,  than  the  sammary  of  the  doctrine  given  by  Lord  Eldon 
in  Whiielocke  V,  Baker f  IS  Ves.  511.  His  lordship  there  ob- 
serves, that  the  admissibility  of  sucb  evidcace  is  founded  upon 
the  presumption  that  tbe  words  given  in  evidence  are  the  natural 
effusion  of  the  party  upon  an  occasion  when  his  mind  stands 
even  without  bias  to  exceed  tbe  truth  or  to  fall  short  of  it ;  I 
entirely  agree  that  tbe  words  must  be  the  natural  effusion  of  tbe 

Sarty,  and  that  generally  speaking  he  most  have  no  bias  upon 
is  mind.  But  even  here  there  must  be  a  limit.  It  wiU  be  no 
valid  objection  to  such  evidence,  that  the  party  may  have  stood, 
or  thought  he  stood  (for  that  would  equally  bias),  in  pari  casu 
with  the  party  tendering  the  declat ation  and  relying  upon  it,  for 
tbe  purpose  of  his  own  contention;  for  it  has  been  decided  that 
although  the  party  deceased,  whose  declaration  you  are  giving 
in  evidence  was  in  pari  casu,  and  if  he  had  been  living  might 
have  stood  in  the  shoes  of  the  party  who  tenders  his  declaration 
in  evidence,  that  is  not  sufficient  to  exclude  it. 

With  the  exception  of  what  is  said  in  Drummond's  case, 
where  the  evidence  was  clearly  inadmissible  upon  other  grounds, 
I  can  find  no  warrant  for  asserting  that  if  you  tender  the  evi- 
dence of  a  man  by  way  of  hearsay  in  a  case  of  pedigree  (and  of 
such  cases  only  I  am  now  speaking),  that  evidence  is  inadmis- 
sible when  it  comes  from  a  person  who  stood  in  pari  casu  with 
the  party  tendering  it.  Lord  Tenterden,  in  Doe  v.  Turner^  1 
Ry.  &  Mo..  142,  states  the  law  to  be  direedy  the  other  way,  and 
he  refers  to  a  peerage  case  in  the  House  of  Lords,  where  the 
declarations  of  a  deceased  husband  were  given  in  evidence  on 
the  part  of  his  son,  although  the  husband  was  so  far  in  pari  casu 
with  the  claimant  that  if  his  son  was  entitled  to  the  peerage, 
then  the  husband  ought  to  have  been  a  peer  likewise.  A 
stronger  instance  of  similarity  of  situation  than  this  can  hardly 
be  conceived,  and  the  case  seems  certainly  to  go  a  great  way. 
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But  without  pronoundng  an  opinion  upon  that  decision,  it  is 
perfectly  vettled,  both  upon  reason  and  authority,  that  the  rule 
cannot  be  so  far  restricted  as  to  exclude  evidence  on  account  of 
the  bias  supposed  to  operate  on  the  person  making  the  dedara- 
tion«  in  consequence  or  his  being  in  the  same  situation  touching 
the  matter  in  contest,  with  the  party  relying  upon  that  declara- 
tion. 

One  restriction,  however,  clearly  must  be  imposed,  the  de- 
clarations must  be  ante  litem  motam.  If  there  be  lis  mota  or 
anything  which  has  precisely  the  same  effect  upon  a  person's 
mind  with  litis  contestation  that  person's  declaration  ceases  to  be 
admissible  in  evidence.  It  is  no  longer  what  Lord  Eldon  calls 
a  natural  effusion  of  the  mind.  It  is  subject  to  a  strong  sus- 
picion, that  the  party  was  in  the  act  of  making  evidence  for 
himself.  If  he  be  in  such  circumstances  that  what  he  says  is 
said  not  because  it  is  true,  not  because  he  believes  it,  but  because 
he  feels  it  to  be  profitable,  or  that  it  may  hereafter  become  evi- 
dence for  him,  or  for  those  in  whom  he  takes  an  interest,  after 
his  death,  it  is  excluded  both  upon  principle  and  upon  the  au- 
thority of  the  cases,  and  amongst  others  of  fVhitelccke  v.  Baker, 
There  is  a  still  more  distinct  authority  in  the  Berkeley  peerage 
case,  where  Mr.  Justice  Lawrence  adopts  almost  the  very  lan- 
guage of  Lord  Eldon  in  fVkitelocke  v.  Baker ^  and  where  pro- 
ceedings in  equity  having  been  instituted  to  perpetuate  testi- 
mony, evidence  of  declarations  was  rejected  upon  the  ground  of 
litis  contestatio. 

Subject  to  that  limitation,  therefore,  the  rule  as  to  declarations 
is  to  be  taken.  And  regard  roust  also  be  had  to  the  occasion  on 
which  the  party  has  emitted  them.  Whatever  applies  to  the 
evidence  of  a  witness  spoken  in  the  box,  equallv  applies  to 
written  declarations,  provided  they  are  brought  home  to  the 
person  supposed  to  have  made  them.  Till  then  they  are  not 
declarations  of  one  connected  with  the  family.  The  occasion 
upon  which  the  declaration  is  made  is  therefore  to  be  taken  into 
the  account. 

It  was  then  asked,  as  an  argument  for  a  further  restriction  of 
the  rule,  "  If  a  man  may  set  down  to  frame  a  pedigree,  how 
can  you  receive  that  pedigree  in  evidence  like  an  ordinary  decla- 
ration, when  non  constat  he  may  not  have  been  in  the  act  of 
making  evidence  for  himself  by  preparing  a  document  which 
should  afterwards  profit  him  or  those  in  whom  he  is  interested  ? 
To  that  I  answer,  show  me  that  the  pedigree  in  question  was 
prepared  with  that  view,  bring  it  within  the  rule  either  of  Whiter 
locke  V.  Baker^  or  of  the  Berkeley  Peerage  case,  prove  that  it 
was  made  post  litem  motam,  not  meaning  thereby  a  suit  ac- 
tually pending,  but  a  controversy  existing,  and  that  the  person 
making  or  concocting  the  declaration  took  part  in  the  contro- 
versy ;  show  me  even  there  was  a  contemplation  of  legal  pro- 
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ceedings,  with  a  view  to  which  the  pedigree  was  manufactured, 
and  I  shall  then  hold  that  it  comes  withm  the  rule  which  rejects 
evidence  fabricated  for  a  purpose  by  a  man  who  has  an  interest  of 
his  own  to  serve.  The  question  then  always  will  be,  (and  so 
far  I  agree  with  the  argument  for  the  crown,)  was  the  evidence 
in  the  particular  circumstance  manufactured,  or  was  it  sponta- 
neous and  natural  ?  If  1  thought  that  this  came  withm  the 
description  of  manufactured  evidence,  manufactured  for  a  pur- 
pose connected  with  the  present  controversy,  I  should  of  course 
at  once  have  rejected  it.  But  upon  looking  at  it  and  examining 
it,  I  cannot,  upon  the  whole,  bring  my  mind  to  say  that  it  was 
fabricated,  in  such  circumstances,  or  with  such  a  view,  as  should 
bring  it  within  the  principle  adverted  to. 

The  competency  of  a  pedigree  as  evidence  in  such  questions 
has  been  frequently  made  the  subject  of  comment,  and  even  of 
judicial  decisions.  One  simple  form  of  pedigree,  or  rather  the 
heads  of  memoranda  furnishing  materials  for  a  pedigree,  is 
constantly  admitted  by  every  day's  practice,  I  mean  entries  in 
family  Bibles,  or  other  books  kept  in  the  family.  A  memo- 
randum book,  an  old  almanack,  for  instance,  which  is  not  so 
much  open  to  all  the  members  of  a  family  as  a  family  Bible,  has 
upon  one  occasion  been  received ;  but  a  family  Bible  is  open 
undoubtedly  to  the  family,  which  may  be  one  ground  of  its  ad- 
missibility ;  and  I  also  find,  on  the  authority  of  Lord  Mansfield, 
that  a  pedigree  is  admissible  to  prove  the  facts  contained  in  the 
pediffree,  if  it  be  hung  up  in  the  family  mansion.  A  ring  worn 
publicly,  stating  the  date  of  the  person's  death,  w*hose  name  is 
engraved  on  it,  and  and  an  inscription  upon  a  tombstone  open 
to  all  mankind,  and  erected,  or  supposed  to  be  erected,  by  the 
fiimily,  are  also  received  in  evidence.  It  is  ursed^  however, 
and  with  considerable  plausibility,  that  the  principle  of  all  these 
cases  would  exclude  such  a  pedigree  as  this,  which  was  not  hunff 
up,  or  in  any  way  made  public,  and  to  which  it  is  not  pretended 
that  any  one  had  access,  except  the  writer  himself.  But  why  is 
it  that  the  publicity  is  relied  upon  in  those  cases  ?  Why  is  it 
that  the  family  Bible,  the  public  wearing  of  a  ring,  the  public 
exposure  of  an  inscription  upon  a  tombstone,  and  the  public 
hanging  up  of  the  family  pedigree  in  the  mansion,  are  all  relied 
upon  in  respect  of  their  publicity?  It  is  because  in  all  those 
cases  the  publicity  supplies  a  defect  there  existing,  but  not  here 
existing;  the  want  of  connection  between  the  pedigree,  the 
tombstone,  the  ring,  or  the  Bible,  with  particular  individuals, 
members  of  the  families.  Why  is  it,  for  example,  that  a  pedi- 
gree hung  up  in  the  family  mansion  is  good  evidence,  althouffh 
the  person  who  made  it  is  unknown,  and  it  is  not  proved  by 
matters  dehors  the  document  itself  to  be  connected  with  the 
family?  Simply  because  of  its  being  hung  up  in  the  man- 
sion where  the  presumption  is  it  would  not  be  suffered  to  re- 
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main,  if  the  whole  of  the  family  did  not  more  or  less  adopt  it, 
and  thereby  give  it  authenticity.  It  is  for  that  reason  you  admit 
such  a  pedigree  without  knowing  who  may  have  been  the  author; 
tlie  uresent  question  however  is  simply  this,  whether  the  pedigree 
would  not  be  admissible,  if,  instead  of  being  publicly  hung  up,  it 
were  kept  in  the  repositories  of  one  of  the  family,  provi&d  you 
can  show  that  it  is  in  the  handwriting  of  a  member  of  that 
family.  In  this  respect  the  case  before  me  is  clearly  distinguish- 
able from  those  which  appear  to  require  the  publicity  of  the 
document,  in  order  to  make  it  competent  evidence. 

Adverting  more  particularly  here  to  the  authority  of  Lord 
Mansfield  in  Goodright  v.  MotSf  Cowp.  591 ;   an  entry  in  a 
father's  family  Bible,  says  his  lordship,  an  inscription  on  a 
tombstone,  a  pedigree  hung  in  the  family  mansion,  are  all  good 
evidence.     What  follows  dearly  shows  that  Lord  Mansfield  did 
not  consider  publicity  indispensable,  and  it  is  equally  clear 
that  he  did  not  consider  the  circumstance  of  a  man  who  makes 
a  pedigree,  or  an  entry,  or  a  declaration  in  writing,  or  even  a 
declaration  in  conversation,  having  an  object  in  making  it, 
provided  that  that  object  be  not  connected  with  a  controversy 
touching  the  matter  in  question,  a  sufficient  ground  to  exclude 
such  evidence.     His  lordship's  words  are,  *'  I  have  known  advice 
given  to  a  father  and  mother  to  make  attested  declarations  in 
writing  under  their  hands  of  the  precise  time  of  the  birth  of 
the  bastard  eigne  and  the  subsequent  marriage,  to  prevent  con- 
troversy in  the  fitmily  touching  the  inheritance.     This  may  be 
said  perhaps  to  be  going  great  lengths  ;  but,  at  all  events,  it 
sanctions  the  doctrine  that  the  having  a  distinct  object  in  view 
in  making  a  declaration  in  writing,  or  by  parol  even,  though  the 
object  can  only  be  gained  by  afterwards  using  the  declaration 
in  evidence,  is  not  sufficient  per  se  to  exclude  the  declaration ;" 
*'  for,"  continues  Lord  Mansfield,  '*  if  the  credit  of  such  decla- 
rations is  impeached,  it  must  be  left  to  the  jury  to  judge  of  it/' 
In  plain  terms,  if  a  father  or  mother  make  a  pedigree  for  the 
purpose  of  preventing  disputes  in  the  family,  his  lordship  says 
he  will  admit  that  pedigree  in  evidence,  even  when  those  very 
disputes  arise,  because  it  was  not  made  with  a  view  to  their 
own  interest,  but  to  preserve  a  constat,  as  it  were,  on  records  of 
facts  peculiarly  within  their  knowledge  (which  is  one  of  the 
main  grounds  of  admitting  such  hearsay  declarations),  and  the 
observation  that  it  was  made  for  the  purpose  of  settling  family 
disputes,  and  may  not  have  been  so  spontaneous  and  natural  as 
some  of  the  dicta  of  the  judges  would  seem  to  require,  shall 
only  go  to  its  weight  and  credit  with  the  jury,  and  shall  not  pre- 
clude its  admission  by  the  Court. 

Another  restriction  was  a  good  deal  pressed,  that  you  can- 
not mount,  as  it  were,  an  hearsay  upon  an  hearsay ;  but  that 
what  is  given  in  evidence  as  hearsay  must  only  be  of  the  first 
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degree,  so  to  speak,  in  other  words^  that  after  connecting  A. 
with  the  family,  it  is  competent,  after  his  death,  to  give  in  evi- 
dence declarations  made  by  A.  as  to  what  came  within  his  own 
personal  knowledge,  but  not  declarations  as  to  what  he  had 
neard  respecting  the  family  from  others.  There  is  no  warrant 
however  for  any  such  distinction.  The  declarations  tendered 
in  evidence  may  either  refer  to  what  the  party  knew  of  his  own 
personal  knowledge,  or,  as  is  much  more  frequently  the  case,  to 
what  he  had  heard  from  others  to  whom  he  gave  credit,  for 
diey  are  only  adduced  as  evidence  of  reputation  in  the  family^ 
and  that  is  the  only  mode  in  which  the  tradition  in  a  family  can 
be  proved  and  the  subject-matter  of  that  tradition  can  be  per- 
petuated in  testimony. 

This  has  been  clearly  held  in  Atlwl  v.  Athbumham^  a  case 
decided  in  the  fourteenth  year  of  Geo.  2,  and  cited  with  ap* 
probation  by  Mr.  Justice  Buller  in  his  work  on  the  law  of  Nisi 
PriuB.  The  declarations  of  a  person  connected  with  the  family 
were  there  given  in  evidence  as  to  what  he  knew  and  had  heard, 
not  of  course  to  specify  facts  unconnected  with  matter  of  pedi- 
gree, but,  the  subject-matter  of  the  declaration  being  a  matter 
of  pedigree,  with  respect  to  the  relationship  of  parts  of  the 
family,  or  the  fate  of  members  of  that  family— his  declaration 
at  second  hand  was  received  in  evidence,  as  well  as  what  he  had 
heard  as  to  what  he  himself  perfectly  knew. 

Notwithstanding  therefore  the  introductory  part  of  this  docu- 
ment, wherein  John  Troutbeck  sets  forth  that  he  had  collected 
the  best  information  he  could  procure;  that  he  had  received 
some  information  from  the  testator  Samuel  himself,  with  whom 
he  had  at  one  time  lived  in  the  same  country,  and  that  he  only 
heard  what  he  states,  making  use  of  the  expression  it  is  said, 
notwithstanding  the  circumstances  which  alone  raise  the  ground 
of  objection  last  referred  to  ;  I  am  of  opinion  upon  the  whole 
that  the  document  proved  to  be  in  the  handwriting  of  John 
Troutbeck,  who  is  certified  by  the  master  to  be  connected  with 
George,  is  admissible  and  good  evidence  to  go  to  a  jury  with  a 
view  of  connecting  Samuel  with  George.  All  that  has  been 
said  respecting  the  mistake  in  which  the  narrator  certainly  did  fall 
as  to  the  degree  of  relationship  between  them,  all  that  has  been 
said  respecting  the  discrepancies  between  the  narrative  and  the 
will,  and  the  mistake  of  confounding  Samuel  the  father  with 
Samuel  the  son,  I  lay  entirely  out  of  view  ;  for  such  observa- 
tions apply  not  to  the  admissibility  but  only  to  the  credit  of  the 
document. 

Declarations  of  parties  connected  by  marriage  with  those 
whose  pedigree  are  required  to  be  proved,  were  admitted  in  Doe 
d.  Fuller  v.  Randall,  2  M.  &  P.  20. 

Where  a  tombstone  or  mural  inscription  had  been  destroyed 
twenty-five  years  ago,  evidence  was  allowed  to  be  given  of  it  by 
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copies  made  from  it  whilst  it  was  in  existence,  Slaney  v.  Wadti 
1  M.  &  Craig,  338. 

Monumental  inscriptions  and  hearsay  declarations  of  a  de- 
ceased relative  may,  it  seems,  be  received  as  evidence  not  only 
of  the  relationship,  but  likewise  of  the  ages  of  persons  to  whom 
they  refer,  although  the  point  has  been  doubted ;  Kidneff  v« 
Cockburn,  2  R.  &  M.  167. 

Declarations  made  by  deceased  persons  as  to  public  rights, 
customs,  and  boundaries  of  manors,  parishes,  and  general  divi- 
sions, are  admissible  evidence,  and  stand  upon  a  different  foot- 
ing from  other  declarations.  It  is  not  necessary  that  such  decla- 
rations as  these  should  appear  to  have  been  made  against  the 
interests  of  the  parties,  as  in  other  cases,  but  they  must  have 
been  made  by  persons  who  from  their  situation  had  the  means 
of  knowledge,  and  no  interest  to  misrepresent  the  facts.  General 
reputation  may,  in  such  cases,  be  well  admitted ;  it  is  a  kind  of 
evidence  which  existed  prior  to  the  time  of  living  witnesses  and 
which  has  been  handed  down  by  tradition. 

The  cases  upon  which  such  evidence  is  admitted  will  be  found 
in  1  Phil,  on  Evidence,  p.  296,  to  which  the  reader  is  referred. 
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Abstract  of  the  Act  for  the  Enfranchisement  of  Copyholds. 

4  <^  5  Fict.  c.  35. 

By  the  provisions  of  the  act,  the  tithe  commissioners  for  Eng- 
land and  Wales  are  appointed  to  carry  the  act  into  execution, 
with  a  provision  that,  in  the  event  of  their  duties  heing  ended 
before  this  act  should  be  carried  into  effect,  other  commissioners 
should  be  appointed.  Meetings  are  to  be  called  of  the  lords 
and  tenants  of  manors,  for  the  purpose  of  entering  into  an  agree- 
ment for  the  commutation  of  the  rents,  lines  and  lieriots,  to 
become  due,  and  such  commutation  may  be  made  to  extend  to 
mines  and  minerals,  but  otherwise  is  not  to  affect  such  rights. 
The  agreement  is  to  be  reduced  into  writing,  and  signed  by  the 
persons  agreeing;  and  by  sect.  14  it  is  enacted,  that  such 
agreement  for  a  commutation  of  the  rights  of  the  lord  may  be 
for  the  payment  of  an  annual  sum  bv  way  of  rent  charse,  and 
of  a  small  fixed  fine  upon  death  or  alienation,  which  shall  in  no 
case  exceed  the  sum  of  Ss,,  such  rent  charge  to  be  valued  and 
variable  (when  it  shall  exceed  20;.)  according  to  the  price  of 
com,  in  like  manner  as  is  mentioned  and  provided  with  regard 
to  rent  charges  under  the  Tithe  Commutation  Act ;  that  the 
amount  of  every  such  rent-charge  may  be  specifically  stated  in 
such  agreement,  or  separate  rent  charges  may  be  therein  agreed 
upon  between  the  lord  and  any  one  or  more  tenants,  parties  to 
the  agreement,  or  the  agreement  may  provide  that  the  entire 
rent  charge,  though  stated  therein,  shall  be  subject  to  increase 
or  diminution  to  such  an  amount  per  centum,  as  shall  be  therein 
expressed,  or  such  separate  rent  charges  shall  be  subject  to 
increase  or  diminution  to  a  given  amount,  in  certain  events  to  be 
specified  in  the  agreement ;  and  the  agreement  may  also  deter- 
mine the  apportionment  for  each  tenant,  or  it  may  provide  that 
the  entire  rent  charge,  or  the  apportionment  thereof,  shall  be 
fixed  by  such  valuers,  subject  to  the  approbation  of  the  said 
commissioners ;  and  it  may  be  agreed  that  so  much  of  the  rent 
charge,  to  be  apportioned  as  aforesaid,  in  respect  of  the  lands  as 
shall  be  in  lieu  of  fines,  or  other  manorial  rights,  to  which  such 
tenant  would  not  be  liable  thereafter  during  his  tenancy,  shall 
not  commence  until  the   period  of  the  next  act  or  event  on 
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which  a  fine  or  such  other  manoria]  right  would  have  become 
payable  or  due ;  and  that  the  amount  of  such  rent  charge  shall 
be  then  increased  accordingly ;  but  such  agreement  shall  not  fix 
the  time  for  the  commencement  of  the  rent  charge  to  be  appor- 
tioned in  respect  of  the  lands  of  any  tenant  who  shall  not  be 
party  to  such  agreement ;  and  all  other  provisions  may  be  made 
for  carrying  into  execution  the  intention  of  the  parties  and  of 
the  act,  so  that  nothing  in  such  agreement  contained  (unless 
every  tenant  included  therein  shall  be  a  party  thereto)  shall  ex- 
clude or  prevent  the  exercise  of  the  powers  therein  contained 
for  apportioning  the  rent  charge  according  to  the  particular  cir- 
cumstances of  each  tenement,  and  for  the  relief  of  tenants  for 
life  and  other  persons  in  the  cases  therein  provided  for ;  and 
such  agreement  may  &x  a  scale  of  fees  to  be  payable  to  the 
steward  from  and  after  the  confirmation  of  the  apportionment, 
bat  so  as  not  to  afiect  the  interests  of  any  steward  in  office  at 
the  time  of  the  passing  of  the  act,  who  shall  hold  his  office  for 
life  or  during  good  behaviour,  or  where  a  just  expectation  exists 
that  the  steward  will  hold  his  office  during  his  life  or  good  beha- 
viour ;  and  such  agreement  may  provide  for  the  costs  of  the 
proceedings  under  the  act,  subject  to  the  approbation  of  the  said 
commissioners,  with  a  proviso,  that  in  case  of  doubt  or  differ- 
ence, as  to  the  sufficiency  df  interest  of  the  parties  to  such 
affreement,  the  decision  of  the  said  commissioners  shall  be  con- 
clusive ;  and  every  agreement  made  and  confirmed  in  manner 
therein  mentioned  shall  be  binding  on  all  persons  interested  in 
such  manor  or  lands.  This  agreement  for  commutation  is  to 
be  carried  out  by  valuers  appointed  to  act,  by  whom  the  rent 
charges  and  sums  payable  are  to  be  apportioned.  But  power  is 
given  to  effect  voluntary  commutations.  Power  also  is  given, 
by  sect.  56,  to  lords  and  tenants  to  effect  voluntary  enfranchise- 
ments of  copyholds  or  customary  lands,  and  as  the  clause  is  of 
importance,  it  is  here  inserted  at  length.  It  declares,  "  that  for 
the  purpose  of  enabling  lords  and  tenants  to  effect  either  general 
or  partial  enfranchisements,  it  shall  be  lawful  for  the  lord  of  any 
manor,  whatever  may  be  his  estate  or  interest  therein,  with  the 
consent  of  the  said  commissioners  under  this  act,  at  any  tine  or 
times  after  the  passing  of  this  act,  to  enfranchise  all  or  any  of 
the  lands  holden  of  his  manor,  in  consideration  of  such  sum  or 
sums  of  money,  whether  payable  forthwith  or  at  a  future  time^ 
as  shall  be  agreed  to  be  paid  by  the  tenant  or  tenants  whoae 
lands  are  to  be  enfranchised,  and  it  shall  be  lawful  for  any 
tenant,  whatever  may  be  his  estate  or  interest,  with  the  like 
consent  of  the  said  commissioners  under  this  act,  to  accept  8U<^ 
enfranchisement  on  the  terms  so  agreed  on ;  and  whenever  so 
many  as  twelve  persons,  being  tenants,  or  all  the  tenants  of  any 
manor,  shall  at  the  same  time  agree  with  the  lord  for  the  enfiran- 
diiaement  of  their  lands,  then  it  shall  be  lawful  to  tStci  such 
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enfranchisement  by  a  schedule  of  apportionment,  which  shall  have 
been  specifically  agreed  upon  between  the  lord  and  tenants,  and 
where  none  such  shall  have  been  agreed  upon,  then  by  a  sche- 
dule of  apportionment,  to  be  prepared  by  the  steward  and  deli- 
vered by  him  to  the  said  commissioners,  such  schedule  to  be  in 
either  ease  afterwards  confirmed  and  sealed  by  such  commis- 
sioners ;  and  sucb  schedule  shall  state  the  sums  to  be  paid  for 
enfranchisement  by  the  several  tenants,  or  charged  on  their  re- 
spective lands,  and  the  periods  of  the  payment  of  the  principal 
money  respectively,  or  the  commencement  of  interest,  either 
pursuant  to  some  apportionment  to  be  made  by  valuers,  to  be 
appointed  by  the  lord  and  tenants,  parties  to  the  agreement,  or 
as  shall  seem  just  to  the  said  commissioners,  having  regard  to 
all  the  circumstances  of  the  case."  It  is  then  provided,  that 
whenever  the  estate  of  any  party  to  such  enfranchisement  shall 
be  less  than  an  estate  of  fee  simple  in  possession,  or  correspond- 
ing copyhold  or  customary  estate,  notice  in  writing  shall  be 
given  by  or  on  behalf  of  such  party  to  the  person  entitled  to 
the  next  estate  of  inheritance  in  remainder  or  reversion,  and  if 
such  person  shall  be  a  minor,  idiot,  lunatic,  feme  covert,  or  under 
any  other  legal  disability,  or  shall  be  beyond  the  seas,  such 
notice  is  to  be  given  to  the  guardian,  trustees,  committee  of  the 
estate,  husband,  or  attorney  of  such  person,  or  in  case  the  per- 
son so  entitled  shall  be  unknown  or  not  ascertained,  then  such 
notice  is  to  be  given  to  some  person  to  be  nominated  for  that 
purpose  by  some  writing  under  the  hands  and  seals  of  the  said 
commissioners.  The  act  then  declares,  in  the  case  of  any  com- 
mutation, or  upon  the  execution  of  the  deed,  whereby  any 
voluntary  commutation  may  have  been  effected,  what  shall  be 
the  tenure  of  the  several  lands  included  in  such  commutation, 
and  the  law  of  descent  and  the  rights  of  dower  and  curtesy 
therein. 

By  sect.  81  of  the  said  act  it  is  declared,  that  the  lands  en- 
franchised shall  become  and  be  in  all  respects  of  freehold  tenure, 
but  subject  to  the  payment  of  the  enfranchisement  consideration 
in  favour  of  the  lord  and  steward  or  other  ofBcer,  and  all  mort- 
gages affecting  the  same  shall  be  deemed  and  become  mortgages 
of  the  freehold  of  the  same  lands  for  a  corresponding  estate,  if 
such  enfranchisement  consideration  shall  be  paid  off,  and  if  not 
so  paid  off,  mortgages  of  the  equity  of  redemption  thereof,  sub- 
ject to  such  mortgage  interest  for  securing  such  consideration, 
fiut  nothing  in  the  act  shall  operate  to  deprive  any  tenant  of  any 
commonable  right  to  which  he  may  be  entitled  in  respect  of  sucn 
lands,  and  no  mortgage,  or  the  limitations  of  any  will  or  settle- 
ment, are  to  be  defeated,  or  the  descent  or  distribution  of  any 
estate  or  interest  in  the  land  altered  by  the  act. 
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6  <J-  7  Vict.  c.  S3. 

By  the  6  &  7  Vict.  c.  2d,  being  an  act  to  amend  the  above- 
mentioned  act,  for  enfranchisement  and  commatation  of  certain 
rights,  enfranchisements  made  under  the  4  &  5  Vict.  c.  35,  may 
be  effected  in  consideration  of  an  annual  rent,  and  a  commuta- 
tion may  be  made  in  consideration  of  a  conveyance  of  lands, 
with  powers  for  making  the  same,  and  with  powers  to  apportion 
any  annual  rents  charsed  on  lands,  with  provisions  for  protection 
of  sub-lessees,  and  for  application  of  any  sums  of  money  to 
be  paid  for  enfranchisement ;  and  the  act  is  declared  to  be  taken 
as  a  part  of  the  statute  of  4  8c  5  Vict.  c.  35. 
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A. 

ABSTRACT.    See  Evidence,  Title,  Notice. 
what  it  ihoiild  contain,  1 
property  of,  in  whom  vested,  3 
obeervatioDs  or  opinions  upon,  purchaser  must  make  or  be  at  the  expense 

of,  id, 
opinions  upon,  may  be  retained  by  the  purchaser  if  contract  avoided,  id, 
otMervations  and  answers  upon, should  be  preserved,  and  should  be  signed,  id* 
names  of  witnesses  to  deeds  abstracted  may  sometimes  be  added,  4 
should  not  be  mutilated  or  destroyed,  id. 
examination  of,  whether  the  solicitor  should  travel  to  London  or  elsewhere 

himself,  or  employ  an  agent  to  inspect  the  deeds,  id, 
where  deeds  shoulci  be  produced  for  examination  with,  4 
whether  the  attorney  of  the  vendor  should  go  considerable  distances  to 

examine  the  abstract  with  the  deeds,  or  employ  an  agent,  id, 
purchaser  not  bound  to  travel  to  various  places  where  the  deeds  are,  to 

compare  the  abstract,  G 
but  may  be  referred  to  the  place  where  the  court  rolls  of  a  manor  are  kept,  6 
requisitions  made  by  a  purchaser  upon,  should  be  reasonable,  for  if  dispute 

arise,  he  may  not  oe  allowed  costs  if  unreasonable  objections  made,  7 
certain  documents  not  satisfactory  with  which  to  commence,  27 
what  instruments  should  form  the  root  of  a  title,  28 
what  should  be  set  forth  in  regard  to  copyholds,  64 
in  leaseholds  should  set  forth  the  original  lease,  not  always  the  intermediate 

assignments,  87 
the  original  lease  not  always  necessary  to  be  produced,  id, 
should  set  forth  the  clauses  and  conditions  of  leases,  if  uncommon,  at 

length.  104 
should  state  any  common  ri^ht,  and  the  origin  of  it,  125 
length  of,  shortened  by  the  late  Statute  of  Limitations,  185 
the  consideration  of  each  deed  abstracted  should  be  set  forth,  270 
what  are  the  primary  evidences  of  title  abstracted,  278 
clauses  as  to  selling,  &c.  in  a  mortgage  should  be  fully  set  out,  286 
answers  to  observations  on,  should  be  signed  by  vendors'  solicitors,  401 
fine  or  recovery  upon,  to  what  it  should  lead  a  purchaser,  415 
loss  or  destruction  of  deed  not  important  if  old,  426 
certain  facts  in,  always  presumed,  435,  436 

ACQUIESCENCE.    See  Peesumption,  Waiveu. 

ACT  OF  BANKRUPTCY.    See  Banebuptcv. 

notice  ^[eiierally  that  one  has  committed  an  act  is  sufficient  without  speci- 

fving  the  act,  414 
what  18  notice  of  an,  423,  4^ 
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ACTS  OF  PARLIAMENT.    See  Inclosurb,  Exchanobs  or  Guebx  Lands, 
ExcuANon  OP  Common  Fibld  Land,  Turnpikb  Act. 
purchases  under  local  acts  from  incapacitated  persons,  174 
for  the  purchase  and  sale  of  parish  workhouses  and  unions,  175 
fraud  iu  obtaining  a  private  act  a  ground  for  avoiding  sales,  &c.  id, 

au.  if  records,  321 
ifierent  descriptions  of,  and  how  to  be  proved,  id, 
copies  of  Brittsn  statutes  prior  to  the  Uoioo  made  evidence,  td. 
common  copies  of,  not  evidence,  322 
Court  of  Cbanceiy  sometimes  relieves  against,  id. 

ADMINISTRATION,  LEITERS  OF, 

not  conclusive  evidence  of  intestacy,  215,  315 

if  intestate  has  goods  in  two  provinces,  two  grants,  236 

confer  authority  on  the  individual  named,  315 

whether  vendor  is  bound  to  obtain,  to  show  intestacy,  316 

d§  bimit  non, 

when  re<^uired,  316 
limited  sometimes  to  a  particular  term,  317 

ADMINISTRATOR, 

cannot  do  any  act  till  adminiatration  ba  granted,  233 

ADMITTANCE, 

the  admittance  of  a  copyholder  should  be  inquired  for  apoii  a  purchase, 
also  upon  a  mortgage  by  deposit  of  copies  of  court  roll,  70 

ADVOWSON, 

title  to,  should  be  carried  very  hr  back,  30 

title  to,  according  to  the  new  law,  31 

title  to,  should  commence  with  a  statement  of  presentations,  117 

title  to,  should  extend  over  a  period  of  three  iocumbendet,  or  00  yMis,  id, 

title  to,  should  show  how  right  to  present  commenced,  118 

of  a  vicarage  should  show  the  grant  and  endowment,  id. 

whether  it  may  be  charged  by  the  incumbent,  269 

AFFIDAVIT. 

voluntary  affidavits  and  oertifieatas  of  no  legal  validity,  215 

AGREEMENT.    See  Contract. 

ALIENS, 

not  capable  of  holding  lands  except  for  residence,  202 

who  are  natural  born  subjects  and  who  are  not,  216 

Americans,  whether  British  subjects  or  not,  id. 

foreign  name  will  lead  to  suspicion  of  parties  being,  217 

infidels,  Jews,  and  Turks  no  longer  presumed  to  be  alien  enemies,  218 

whether  he  may  take  the  benefit  of  monies  charged  on  lands,  226 

term  of  years  of  wifis  shall  not  vest  in  husband  if  he  be,  id. 

ALLOTMENT.    See  Inclgsurb,  Award. 

reference  to  the  master  sometimes  made  for  distiguishing  lands  hdd  under 

diflferent  tenures,  155 
of  land  when  copyhold  admittance  necessary,  156 
generally  declared  to  be  of  the  same  tenure,  and  subject  to  the  same  uses 

as  the  original  lands,  id. 
is  freehold,  if  not  otherwise  declared,  id. 
\  may  sometimes  be  sold  before  award  is  executed,  157 

v  devolves  as  original  lands,  id. 

^  if  made  before  the  award,  how  affected  by  the  new  Wills  Act,  158 

whether  it  can  pass  under  the  word  "  appvrlinances,''  id* 
legal  estate  in,  does  not  vest  in  allottee  until  award  executed,  169 
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ANCIENT  DEMESNE. 

two  fines  loTwd  formerly  made  the  land  fnmk  fee,  83 
wnt  of  diflceit  now  abofiabcd,  kL 

quit  rants  or  chief  rents  may  lead  to  suspicion  that  tbe  lands  ate  of  this 
tenure,  td. 

ANCIENT  WRITINGS. 

old  leases,  receipts,  and  rent  rolls  are  erideoce,  99 

ANNUITIES.    See  Pensions. 

grantee  should  require  to  see  the  title  to  the  lands  charged,  128 

qusre,  whether  a  purchaser  can  claim  to  see  the  title  when  ke  buys  of  the 

grantee  and  claims  as  assignee,  id. 
difficulties  on  annuity  transactions  generally  afiect  the  original  grant,  not 

the  transfer,  id, 
in  what  cases  tbe  act  does  not  apply,  id. 

ANNUAL  VALUE.    See  Rental. 

ANTICIPATION.    See  Husband  and  WrrE. 

APPORTIONMENT. 

what  will  amount  to  an  apportionment  of  rent,  93 
of  conditions,  how  and  when  apportioned,  id, 

APPOINTMENTS.    See  Powsa. 

made  by  will  are  to  be  executed  as  wills  commonly  are.  72 
special  powers  must  be  executed  by  a  special  devise,  73 
defectively  executed,  cannot  now  be  supported  if  made  by  will,  74 
when  wrongly  made,  places  the  legal  estate  in  uncertainty,  2d0 
estates  will  not  arise  unless  tbe  power  be  strictly  foltowed,  254,  296 
estates  created  under,  should  not  oSvad  tbe  laws  against  perpetuities,  264, 

300 
power  to  revoke  old  uses  may  be  implied  upon  a  new  appointment,  292 
act  ol  64  Geo.  3,  c.  168,  as  to  the  word  signing  omitted  in  attestation,  296 
where  words  of  appointment  and  conveyance  are  used  in  the  same  convey- 
ance, 296 
case  and  opinion  of  Sir  E.  Sugden  and  Mr.  Preston  thereon,  td. 
intention  allowed  to  prafvail,  299 

sometimes  fraudulent  as  between  a  parent  and  child,  when  the  parent  first 
appoints  and  then  sells,  420 

APPURTENANCES, 

what  shall  pass  under  this  word,  263 

ARTICLES  OF  MARRIAGE.    See  Marbiaoe  Articles. 

ASSIGNEE.    See  Assignment. 

not  always  bound  by  covenants  in  the  original  lease,  91 
distinctions  as  to  what  covenants  bind,  and  what  do  not,  id,  369 

ASSIGNEES  OF  BANKRUPTS, 

may  execute  powers  of  appointment  vested  in  the  bankrupt,  301 
question  where  the  execution  creditor  has  seised  the  bankrupt's  efllscts,  as 
to  the  righU  of,  167 

ASSIGNMENT.    See  Assiomxe. 

how  future  assignments  of  leaseholds  may  be  restrained,  although  one 

aMignmant  be  allowed  by  the  landlord,  94 
what  interests  are  capable  of  assignment,  283 
old  tmgomntM  psesnaied  soactinies  from  recitals,  442 
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ATTAINDER, 

will  not  ttop  t  descMt  after  Um  alUinled  party  is  dead,  216»  *247 
title  derived  through  pertiea  attaioted  formerly  ioTalid,  bat  altered  by  4  & 
6Will.4,c23..247 

ATTESTED  COPIES.    See  Copiu,  Evidbncb,  Stamp. 
are  bad  aeeondary  evideaoe  of  iobm  deeds,  347 
all  copies  need  not  be  stamped  as  attested,  346 

what  a  purchaser  is  entitled  to  where  there  is  no  stipulation  about  deeds,  373 
of  reoonls,  none  can  be  requiied,  id. 

ATTESTATION.    See  D beds,  Willi. 
of  deeds,  to  be  attended  to,  269 

ATTORNEY,  POWER  OF.    See  Dbbd,  Fboffmeiit,  Gavelkind. 
purchaser  not  compellable  to  take  his  conveyance  by,  273 
what  the  form  of  execution  by,  should  be,  iSL 

AUCTION.    See  Conditions  of  Salb,  Public  AvcrtON. 

AWARD.    See  Allotment,  Inclosure. 

under  Indosure  Act  is  sometimes  explained  or  added  to  by  a  deed  made 

by  the  commissiooers,  155 
efieet  of  conveyances  and  wills  made  before  award  executed,  157 
gives  a  corporeal  for  an  incorporeal  hoeditament,  158 
not  executed,  may  be  a  ground  for  resisting  specific  performance,  100 
where  enrolled,  and  what  is  evidence  of  it,  id, 
appeal  lies  to  quarter  sessions  against,  161 
lapse  of  time  will  not  cure,  if  wrongly  made,  204 
under  acts  of  parliament  when  not  duly  enrolled,  id, 
where  it  ought  to  be  enrolled  under  indosure  acts,  312 
copies  or  extracts  from  the  enrolment  of,  are  evidence,  id, 

B. 

BANKRUPTCY.    See  Act  of  BjiNxnuPTc  y.  Bankrupt. 

BANKRUPT, 

when  tenant  in  tail,  commissioners  may  bar  his  estate  by  deed,  53,  56 

protector  of  the  settlement  (if  any)  should  consent*  54 

certificate  of  appointment  of  autgnee  of,  to  be  registered,  &c.  53 

what  propeKy  will  not  vest  in  his  assignees,  54 

the  commission,  adjudication,  appointment  of  assignees,  and  certificate  of 

conformity  are  to  be  entered  on  record,  53, 169 
titles  under  these  laws,  163 
proceedings  to  supersede  fiat  must  be  taken  within  twelve  months  of  the 

issuing  of  it,  164 
old  law  as  to  conveyances  made  two  months  before  fiat,  id. 
no  purchase  to  be  impeached  unless  fiat  issue  within  twelve  months,  165, 

206 
alteration  of  the  law  as  to  conveyances  before  fiat,  and  as  to  contracts, 

dealings  and  transactions,  165,  166 
question  between  the  assignees  of,  and  an  execution  creditor  who  has 

seised  the  eflfecU,  167 
real  and  personal  estate  of,  vests  in  assienees  by  appointment,  168 
doubt  whether  it  will  vest  first  in  provisional  assignee,  and  then  in  general 

assignees,  id, 
certificate  of  appointment  of  assignees  to  be  enrolled  or  registered,  169 
alteration  in  the  law  bv  5  &  6  Vict.  c.  122.  .td. 
oiBce,  when  it  should  be  searched,  but  not  longer  than  for  twelve  mooths, 

400 


INDEX.  609 

BARGAIN  AND  SALE. 

ia  an  iQilranient  of  lecoid  when  enrolled,  281 
when  advisable  to  adopt  this  form  of  conveyaoce,  281,  374 
the  six  months  allowed  for  enrolment  are  lunar  months,  281 
what  conaideralion  la  necessary  in,  282 

distinction  between,  when  made  under  authoritiea,  in  acts  of  parliament, 
wills,  &c.  and  not  as  appointmenta  of  the  use,  id. 

BASE  f £E, 

usually  created  by  alienation  of  tenant  in  tail,  85 

operation  of  the  3  &  4  Will.  4,  c.  74,  upon  estates  tail  or  a  base  fee,  id. 

BIRTHS.    See  Reoistkr. 

BOOKS. 

public,  varioas,  proved  by  copies,  339 

BOND, 

indorsement  on,  of  interest  received,  353 

BOROUGH  ENGUSH, 

descent  in,  is  not  uniform,  219 

BOUNDARIES, 

of  a  parish  may  be  inquired  into  under  the  Tithe  Commutation  Act,  120 
Court  of  Chancery  will  not  interfere  unless  some  equity  be  superinduced, 

C. 

CANCELLATION, 

of  a  deed  cannot  reveat  the  estate,  374 

CERTIFICATE.    See  Insolvent  Dxvrons.  Land  Tax,  Rsoistir* 
of  order  of  justices  at  i«ssions,  when  evidence,  340 

CHANCERY, 

in  sales  made  by  order  of,  the  proceedings  should  be  seen,  176 

purchaser  under  order  of  Couit  may  have  a  title,  which  be  cannot  force 

another  to  take  from  him,  id. 
practice  in  regard  to  opening  biddinga,  id. 
tees  received  by  master's  clerk  on  a  sale,  177 
appoints  a  person  to  convey  where  no  heir  known,  247 
deeds  and  proceedings  should  be  inspected,  317 
recitals  in  decrees  in  Chancery  not  always  evidence,  id. 

CHARGES. 

in  resnect  of  a  charity,  may  cause  a  title  to  be  defective,  although  an  in- 
demnity be  offered,  198 

land  tax  may  be  merged  or  kept  up  by  the  party  redeeming,  222 

paid  off  when  in  exoneration  of  the  estate,  and  when  not,  id. 

when  paid  off  by  tenant  for  life  or  tenant  in  tail,  223,  472 

presumptions  as  to,  should  be  cautiously  made,  223 

when  paid  off  by  one  who  was  mistaken  as  to  his  rights,  id. 

parol  evidence  as  to  intention  of  payment  of,  224 

where  creditors  are  interested  in.  id. 

necessary  to  inquire  how  the  rights  of  parties  have  accrued,  id. 

of  debts,  exonerates  the  purchaser  from  seeing  to  the  application  of  the  pur 
chase  money.  239 

of  debta,  what  amounts  to,  241 
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CHARGES— «0iiitiMMd. 

•freehold  and  copyhold  piopertT,  nwde  labte  U  pavoMBt  of  debts  by  3  &  4 

Will,  4,  c.  104.. 042 
estate  given  over  after  chai^  of  debU,  how  aooQ  ihali  the  debts  be  pre- 
sumed paid,  245 
advowtoo  and  chuicfa  living,  wbelber  tbejr  may  be  chaifad,  269. 

CHARITY.    SeeCHABOEs. 

lands  subject  to,  may  be  aliened  with  authority  of  the  Court  of  Cbanoarj, 
102 

CHOSE  IN  ACTION, 

of  the  wife,  how  assigned,  224 

no  necessity  always  upon  the  assignment  to  give  notice  to  the  trustees, 
further  than  as  a  matter  of  preeantion,  404 

CHURCH.     See  Advowson. 

the  doctrine  of  nullum  Umnut  oecurrit  secUstc  now  altered  by  S  £e  4 
WUl.  4,  c.  27 

CODICILS.    See  Wills. 

COMMON. 

appendant,  appurtenant,  and  in  gross,  125 

origin  of  them  to  be  stated  on  the  abstract,  id, 

of  piscary,  of  turbaiy*  &c.  existence  for  a  length  of  time  from  which  their 

origin  may  be  presumed,  should  be  stated,  id. 
and  the  recent  title  must  be  shown,  id, 

COMMON  PLEAS  OFFICE.    See  Reoistratiok,  Sbarchbs. 
where  established,  fees  and  office  hours,  391 

COMPENSATION. 

may  be  sometimes  claimed,  10 

what  is  the  subject  of  compensatioo,  1 1 

quit  rents  are.  small  rent  charges  are,  12 

if  sold  tithe  free,  purchaser  not  bound  to  take  the  property  with,  12 

allowed,  if  property  be  not  of  the  annual  value  described,  14 

not  ttllowed  where  the  diilerence  amounts  to  half  the  estate,  16 

where  one  part  of  the  property  purchased  is  not  complicated  with  the  rest, 
specific  performance  decreed  with,  16 

if  one  part  is  material  to  enjoyment  of  the  rest,  no  specific  performance 
will  be  decreed  as  to  any  part,  id, 

if  there  be  wilful  misrepresentation,  no  compensation  is  allowed,  bat  par- 
chaser  may  complete  or  not  at  his  option,  id, 

palpable  defects  not  tne  subject  of,  17 

in  cases  of  misdescription  and  misrepresentation,  262 

when  it  shall  be  maae,  378 

CONDITIONAL  FEE, 

where  there  is  no  custom  to  entail,  and  an  attempt  be  made  to  create  an 

entail,  it  amounts  to  a  conditional  fee,  67 
only  kind  of  conditional  fee  now  existing,  86 

CONDITIONS  OF  SALE, 

will  vary  the  parties  rights,  8 

where  they  state  that  an  equivalent  shall  be  given  or  taken,  15 

where  misdescription  made  intentionally  in,  purchaser  not  bound,  althoagh 

there  be  a  condition  that  errors  shall  not  vitiate  the  sale,  17 
purchaser,  although  precluded  from  inquiring  into  the  freehold  title,  may 

show  that  the  vendor's  title  is  impeiiect,  90 
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CONDITIONS  OF  SALE^eontinued. 

extraordinary  conditiont  ought  to  exciie  suspicioii,  376 

trettaM  and  atiignaea  ought  not  to  sell  under  very  itiingent  conditions,  377 

often  bind  a  purchaser  to  take  an  unmarketable  title*  id, 

should  never  be  framed  id  ambiguous  language,  379 

cannot  be  varied  by  narol,  id. 

material  fact  asserted  by,  is  conclusive  on  vendor,  unless  it  be  within  the 

purchaser's  power  to  ascertain  the  contrary  or  otherwise,  id. 
what  they  should  state  where  title  deeds  cannot  be  delivered  np,  id. 
by  whom  auction  duty  is  payable,  380 
whether  the  condition  that  no  purchaser  shall  retract  his  bidding  can  be 

valid  as  against  a  bidder,  id. 
precedents  of  conditions  of  sale,  see  Appendix,  477 
indemnity  and  compensation  if  to  be  proposed,  should  be  mentioned  in,  380 
an  equivalent  to  the  terms  of  an  agreement,  381 

CONSIDERATION, 

where  a  contract  is  not  under  seal  should  be  proved,  263 

if  not  paid  upon  completion  of  purchase,  the  fact  may  be  proved,  so  as  to 

give  vendor  a  lien  where  fraud  is  alleged,  264 
Qfttiions  or  illegal,  may  be  proved  by  parol,  id. 
marriage  money,  or  relationship,  prevent  a  deed  being  voluntary,  270 
may  sometimes  be  better  omitted  in  a  deed,  271 

CONSTRUCTION, 

of  words  "  equally  to  be  divided,"  145 

when  the  above  words  occur  in  deeds  to  uses,  or  in  copyhold  assu- 
rances, 146 
"personal  representatives,"  meaning  of  the  word,  232 
"  next  of  kin,"  meaning  of  the  word,  id, 
appurtenances,  what  shall  pass  under,  263 

CONTINGENT  ESTATES. 

may  be  boond  by  fine  or  reooveiy  by  way  of  estoppel,  50 
diderence  between  contingent  remainders  and  executory  devises,  59 
title  depending  upon  the  destruction  of,  is  marketable,  id. 

CONTRACT, 

where  either  party  is  guilty  of  delay  in  completing,  notice  to  be  given,  2 

if  avoided,  purchaser  may  retain  opinions  taken  on  the  abstract,  3 

leqaires  great  caution  to  prepare,  6 

formerly  revokM  a  devise,  129 

after  contract,  vendor  becomes  trustee  for  the  purchaser,  id. 

changes  the  nature  of  the  property  as  between  vendor  and  purchaser,  130 

when  property  is  stated  by,  to  be  of  a  certain  annual  value,  it  must  be 

proved,  262 
not  under  seal,  consideration  must  be  proved,  263 
rights  of  purchaser  under,  when  by  parol  and  when  by  writing,  409 

CONVEYANCE, 

not  necessary  for  the  purchaser  to  tender  a  conveyance  where  the  vendor 

cannot  make  out  a  title,  20 
agreement  for  giving  land  conBrmed  by  the  commissioners  shall  amount 

to  a  conveyance  under  the  Tithe  Commutation  Act,  120 
by  lease  and  release  where  estates  are  limited  to  trustees  and  the  heirs  of 

the  survivor,  146 
by  trustees  who  ought  to  have  conveyed,  may  be  presumed,  442—446 
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COPARCENERy, 

etUtes  in,  difler  from  joiot  tenancy,  &c.  in  regard  to  warranty,  147 
feoffee  of  grantee  of  a  copaieener  cannot  take  adTantage  of  the  warranty 
against  other  copareeoen,  id, 

COPIES.    See  Attuted  Copiis,  Eviobncx,  Pdrcbasbb,  Title. 
what  a  vendor  mut  procure,  326 
when  purchaier  entitled  to,  id. 
what  may  be  proved  by,  and  bow  authenticated,  id, 
of  register!  of  births,  marriaffes,  &c.  327 
when  made  out  by  an  official  person,  329 

of  public  books  and  public  documents,  what  and  when  evidence,  339, 340 
of  enrolled  deeds,  341 

of  documents  which  are  not  quite  private,  id. 
to  be  used  in  evidence,  need  not  always  be  stamped  as  attested,  348 
made  by  a  copying  machine,  whether  it  may  be  evidence,  t^. 
of  a  probate  aie  not  admissible,  35 1 

of  wnat  documents  a  purchaser  is  entitled  to,  when  nothing  is  stipulated 
about  the  deeds,  373 

COPYHOLDS.    See  E.NFRANcfiibBUENT,  Merger. 

whether  a  vendor  be  bound  to  procure  copies  of  court  roll  for  examination 

wiih  abstract,  6 
vendor  ma^  refer  purchaser  to  place  where  the  court  rolls  are,  id. 
deed  of  disposition  by  commissioners  of  bankrupt  tenant  in  tail,  to  be 

entered  upon  the  court  rolls,  55 
difference  between  customary  freeholds  and,  63 
descent  and  custom  vary,  63 
when  held  for  lives,  64 
what  the  abstract  ought  to  set  forth,  id. 
if  there  be  no  custom  as  to  barring  entails  in  copyholds,  they  may  be  barred 

by  surrender,  66 
if  an  entail  be  attempted  to  be  created  where  there  is  no  custom  to  entail, 

the  devisee  takes  a  conditional  fee,  67 
surrenders  made  out  of  Court,  and  no  custom  to  present  them  immediately^ 

causes  risk  to  a  purchaser,  68 
difference  of  freebench  and  curtesy  in  regard  to  copyhold  and  customary 

freeholds,  id, 
passed  under  a  devise  of  real  estate,  when  there  was  no  devise  to  the  uses 

of  a  will,  69 
devise  of  customary  freeholds  was  required  to  be  duly  attested  prior  to  the 

new  Wills  Act,  but  a  devise  of  copyholds  surrendered  to  the  use  of  a 

will  need  not  have  been  so  attested,  id, 
a  will  admitted  to  probate  in  the  Ecclesiastial  Courts,  not  always  sufficient 

as  a  devise  of,  70 
surrenders  may  by  custom  be  made  out  of  Court,  id, 
new  Wills  Act  allows  devises  of,  72 
license  of  the  lord  to  demise,  should  be  produced,  113 
equitable  estates  in,  are  not  subject  to  the  same  liabilities  as  legal  estates, 

136 
when  mortgage  discharged,  satisfaction  on  the  roll  should  be  entered,  141 
mortgagee  of,  must,  if  admitted,  surrender  when  paid  off*,  142 
a  release  to  party  admitted,  vests  the  estate  or  right  in  releasee,  id, 
mortgagor  may  release  to  mortgagee,  if  admitted,  without  a  second  fine* 

when,  id, 
to  avoid  payment  of  fine  may  be  a  fraud  on  the  lord,  id, 
when  allotted  under  an  Inclusure  Act,  admittance  is  required,  156 
forfeiture  may  be  waived,  207 
lord's  right  of  seizing  for  a  forfeiture  barred  after  twenty  years,  208 
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COPYHOLDS— con/iMttfr/. 

customary  descent  to  be  attended  to,  219 

trust  estate  in,  generally  devolves  as  legal  estate,  id, 

if  customary  descent  be  not  known,  the  common  law  descent  obtains,  220 

liable  now  to  judgments,  320 

wills  under  1  Vict  c.  26,  are  to  be  entered  on  court  rolls,  412 

CORPORATIONS. 

lay  corporations  may  let  tbeir  lands,  102 
conveyance  by,  bow  it  should  be  made,  280 
books  of,  to  what  extent  evidence,  343 

COSTS, 

purchaser  may  not  in  case  of  dispute  be  allowed,  if  unreasonable  objections 

sre  raised,  7 
purchaser  may  sometimes  recover  the  expenses  of  investigation,  19 

COURT  ROLLS, 

whether  a  vendor  be  bound  to  procure  copies  of  court  roll  for  examination 
with  the  abstract,  6 

vendor  may  refer  purchaser  to  the  place  where  they  are,  i(L 

every  tenant  who  has  a  primAfaele  title  to  copyhold  has  a  right  to  inspect,67 

stranger  may  be  compelled  to  produce  them,  id, 

purchaser  may  require  vendor  to  produce  copies  of  court  roll,  if  he  cannot 
procure  production  of,  id, 

purchaser  ought  to  search  for  twenty  years  back,  id. 

copies  of  the  vesting  order  and  of  the  appointment  of  assignees  in  cases  of 
insolvency  are  to  be  entered  on  the,  71 

trusts  not  generally  noticed  by,  id. 

wills  must  be  entered  on,  72 

may  be  explained  by  rough  notes  of  the  steward,  267 

not  strictly  records,  how  authenticated,  323 

to  what  extent  they  are  evidence,  324 

purchaser  cannot  require  copies  to  be  made  out  if  the  originals  are  pro- 
duced, id. 

purchaser  may  be  referred  to  the  originals,  id. 

doubtful  whether  they  are  notice,  41 1 

wills  under  1  Vict.  c.  26,  are  to  be  entered  on,  412 

COVENANTS.    See  Covenant  to  producb  Deeds. 

and  conditions  may  be  lost  by  merger  of  the  estate  in  respect  of  which  they 

arose  or  were  created,  256 
what  bind  assignees  of  land,  369 
when  valid,  so  as  to  run  with  the  land,  371 
how  aflected,  where  a  party  takes  under  an  appointment,  id, 
for  further  assurances,  what  may  be  required  under  this  covenant,  373 
effect  of  covenant  that  property  is  free,  where  purchaser  has  notice  of  certain 

incumbrances,  411 

COVENANT  TO  PRODUCE  DEEDS.    See  Title  Deeds. 

who  should  enter  into  the  covenants  when  the  property  is  in  settlement,  376 

case  of  Barclay  v.  Raine,  remarked  on,  368 

what  is  a  valid  covenant  to  produce  deeds,  id. 

where  a  purchaser  having  only  a  covenant  to  produce,  sells  again,  371 

schedule  annexed  to,  sometimes  gives  notice  of  early  deeds,  430 

CREDITOR, 

seizing  bankrupt's  goods  in  execution,  167 

L  L 
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CROWN.    See  Searches. 

nullum  temput  oeeurrit  regi  narrowed  by  the  9  Geo.  3,  c  16.  •  186 
grant  from,  should  not  1^  dispensed  with,  eicept  where  good  ieoondaiy 

evidence  can  be  adduced  of  it,  201 
foundation  of  crown  grant  may  be  inquired  into,  202 
receivers  under  the  Court  of  Chanceiy  are  accountants  to,  305 
debtors  and  accountants  to  the  crown  to  be  searched  for  at  the  Common 

Pleas  Office,  390 
individaals  liable  as  debtors  and  accountants  to  the  crown,  394 
some  debtors  not  Habre  till  debt  becomes  matter  of  record,  395 

CROWN  LANDS, 

leases  enrolled  at  office  of  Commissioners  of  Woods  and  Forests,  114 
acts  of  parliament  relating  to,  whether  they  exempt  grants  from  registra- 
tion, inL 

CUSTODY  OF  DEEDS.    See  Title  Deeds,  Covenant  to  Pnonucs. 

CUSTOMARY  FREEHOLDS.    See  Copyholds. 
usually  pass  by  bargain  and  sale,  69. 

CUSTOMS, 

how  generally  proved,  65 

to  lease  without  licence,  not  proved  by  showing  old  leases,  66 

two  instances  of  a  custom  are  sufficient,  id, 

to  bar  by  recovery  and  by  surrender,  may  both  subsist  together  in  the  same 

manor,  id. 
if  custom  to  entail  subsist,  there  is  always  some  mode  of  barring  the 

entail,  id, 

D. 

DATE, 

parol  evidence  may  be  gifen  as  to,  265 

DEATH.    See  Presumption,  Rboistbb. 

DEBTS.    See  Judgments. 

to  the  crown  to  be  entered,  since  1838,  at  the  Common  Pleas  Office,  389 

DECLARATION.    See  Hearsay,  Pedigree. 

under  the  Abolition  of  Oaths  Act,  to  prove  identity  of  pareels,  208 

voluntary  declarations  and  affidavits  of  no  legal  validity,  215,  359 

by  persons  in  pedigree  cases,  357 

by  persons  unuer  the  apprehension  of  death,  358 

under  the  Abolition  of  Oaths  Act,  358,  360 

DECREES.    See  Chancery,  Judgments. 
should  be  inspected,  317 
recitals  in,  not  always  evidence,  id. 

in  Chancery,  and  orders  and  reports,  &c.,  where  recorded,  318 
where  registered  under  1  &  2  Vict.  c.  110..t<£« 

DEED.    See  Equity,  Title  Deeds. 

to  declare  the  uses  of  a  fine,  and  to  lead  the  uses,  47,  303. 

indented  and  enrolled,  made  by  commissioners  of  a  bankrupt  to  bar  the 

entail,  53 
loss  of  important  deed,  what  evidence  should  be  given,  199 
when  not  executed  by  a  party  who  ought  to  have  executed,  203 
informality  in  the  attestation  or  execution  of  a  document  prior  to  January, 

1838.. 203 
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DEED— continued. 

Tmder  seal,  not  to  be  contradicted  by  parol,  except  in  equity  by  special 

jurisdiction,  263 
date  of,  may  be  explained  by  parol,  265 
explanation  of,  but  not  contraaiction  of,  may  be  proved,  id. 
may  sometimes  operate  differently  from  the  mode  in  which  it  was  intended, 

268 
cofenant  by,  may  be  in  effect  a  grant,  id. 
attestation  and  execution  to  be  attended  to,  269 
execution  of,  by  a  marksman,  id. 
interlineations  and  corrections  in,  may  excite  suspicton,  but  aie  not  grounds 

for  invalidatio|;  a  title,  270 
length  of  time  dunog  which  it  may  fairly  be  considered  to  be  under  exe- 
cution, 272 
alteration,  what  may  be  made  in,  id,  375 
acknowledgment,  enrolment  of,  273 

when  executed  by  attorney,  principal  should  be  living  at  execution,  id, 
purehaser  not  bound  to  take  his  conveyance  by  deed  signed  by  power  of 

attorney,  id. 
if  several  names  appear  as  parties  to,  inquiry  should  be  made,  if  reason  not 

apparont,  id. 
a  mere  technical  error  in,  may  perhaps  be  corrected  by  the  Court,  without 

extrinsic  written  evidence,  291 
lost  or  destroyed,  not  important,  if  old,  436 
when  recited  deeds  are  to  be  called  for,  427 

DESCENT.    See  Borouoh-Enolish,  Copyhold,  Gavxluiid,  Possession. 

title  founded  on  pedigrees  and  descents  considered  honourable,  211 

possession  of  ancestor  necessary  to  found  title  under,  id, 

common  rules  in  relation  to,  under  3  &  4  Will.  4,  c.  106.. id. 

fonnerly  not  easily  changed  from  maternal  to  paternal,  or  vice  ver$d,  212 

old  law,  that  real  property  should  escheat  rather  than  ascend,  213 

under  the  new  act,  last  owner  is  to  be  regarded  as  the  purehaser,  id* 

half-blood  may  now  inherit,  214 

certificates  necessaiy  to  make  out  one  descent,  id, 

what  points  require  attention  in  a  title  by,  215 

attainder  of  a  person  will  not,  after  he  is  dead,  stop  a  descent  being  traced 

through  him,  216,  248 
in  copyholds,  customary  descents  to  be  attended  to,  219 

DEVISE.    See  Will. 

formerly  revoked  in  equity  by  a  contract  for  sale  of  the  equitable  interest, 

and  at  law  totally  by  a  transfer  of  the  legal  estate,  129 
of  estates  in  mortgage,  subject  to  the  charge  affecting  them,  140 
mortgage  operates  as  a  revocation  frro  tanto,  id, 

when  void  from  incapacity  of  testator,  lapse  of  time  may  be  of  avail*  206 
should  be  seen  that  tne  matter  can  be  given  by  will,  229 
what  possibilities  cannot  be  the  subject  of,  230 
formerly  what  might  be  assigned  might  be  devised,  id. 
property  which  may  be  the  subject  of,  id, 
the  whole  will  should  be  seen,  246 
when  trust  estates  pass  under,  237, 246 

DEVISEE, 

when  an  attesting  witness  to  the  will,  205 

is  personally  liable  to  the  extent  of  lands  descended,  240 

DISCLAIMER.    See  Trustbs. 

DISSEISIN, 

may  bo  of  equitable  estates,  448 

LL  2 
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DISTRIBUTION, 

must  be  raoeivcd  by  thote  legtlly  autborbed,  931 


DOOMSDAY  BOOK, 
wbtl  it  U,  336 

DOW£R» 

may  be  berred  by  joiDture,  78 

practice  is  to  call  for  tbe  deed  of  aettlement  crealiiig  ibe  joiDture,  bat  not 

tbe  title  to  tbe  jointare  landf,  id. 
equitable  joiature  may  be  a  bar  of,  id, 

old  form  of  limiting  etCates  u  tnitt  to  bar  dower  diaanproTed,  80 
altered  by  tbe  3  &  4  WUl.  4.  c.  74,  and  2  &  3  WUl.  4.  c.  I05,td.8l 
if  a  long  term  of  years  be  assigned  in  trust  for  a  purchaser,  be  cfwld 

require  a  fine  to  be  levied  to  bar  doirer,  81,  463 
acU  affecUng.  are  3  &  4  Will.  4,  c.  74,  and  2  &  3  Will.  4,  c.  105.  .81 
of  lands  of  which  tbe  husband  died  seised,  whether  legal  or  equitable,  82 
declaration  of  hnsband  by  deed  or  will  to  bar  his  wira,  parties  must  hnve 

been  married  since  Januaiy  1834.  .ui. 
may  now  be  had  of  equitable  estate,  130 
terms  of  years  attendant,  whether  to  be  assigned  as  a  protection  against,  462 


K. 

EASEMENTS, 

not  to  be  defeated  by  showing  that  the  right  commenced  within  tweoty 

jean,  39 
if  enjoyed  for  forty  yean  the  right  is  indefisasible,  but  forty  years  would  not 
bind  a  purchaser  to  take  a  title  to,  id* 

ECCLESIASTICAL  PERSONS, 

their  inability  to  alienate  possessions,  except  under  special  acts,  261 

ECCLESIASTICAL  SURVEYS, 
in  26  Hen.  8.. 336 
inquititiones  nonarum,  Ed.  3., id, 
of  religious  houses,  as  to  dissolved  monasteries,  336 

ELEGIT.    See  Jitdoment. 

estate  by,  sometimes  assigned  to  protect,  142 
entirety  of  estate  may  now  be  taken  under,  384 

ELECTION.    See  Hbir,  Money. 

as  against  the  heir,  may  be  the  means  of  supporting  a  devise  otherwise 

defective,  78 
presumption  of  election  from  acts  of  parties,  473 
of  legatee  to  take  property  in  bis  own  right  or  as  executor,  id. 

ENDOWMENT, 

of  a  vicarage,  when  it  should  be  shown,  118 

ENFRANCHISEMENT.    See  Cofyuolds. 

title  of  the  freehold  in  the  lord,  as  well  as  the  tenant's  title,  is  to  be  con- 
sidered, 148 
may  afiect  the  estate  of  the  issue  in  tail,  id» 

a  legal  freehold,  and  equitable  entail  in  copyholds,  will  not  merge,  149 
of  copyholds  under  the  4  &  6  Vict.  c.  36. .  149 
abstract  of  the  act  for  enfranchisement,  see  Appbhdix. 

ENROLMENT.    See  Basgain  and  Sale. 
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£NTA  IL.    See  Estate  Tail. 


ENTRY. 

right  of,  loiiietiiiieft  lost  by  a  descent  cast,  164 

ENTRIES. 

on  the  coart  rolls,  of  what  they  consist,  65 

EQUITABLE  INTERESTS, 

may  be  botiiid  by  valuable  consideration,  52 

osnally  descend  and  are  governed  by  the  same  roles  as  legal  titles,  130 
dower  may  now  be  bad  of  equitable  estates,  131 
judgments  now  affect  them,  132 

not  liable  to  forfeiture  in  the  same  manner  as  legal  estates,  by  fine,  &c.  134 
no  degrees  of  equitable  estates,  td. 

equitable  mortgagee  with  deeds,  not  subjected  to  the  performance  of  cove- 
nants and  obligations.  135 
equitable  assignee  of  leaaehoItU  is  liable  to  covenants.  &c«  135 
are  subject  to  crown  debts.  136 
may  be  the  subject  of  disseisin.  197 
almost  any  agreement  may  be  an  assignment  in  equity,  269 
li^ht  of  equitable  mortgagee  as  regards  judgment  creaitor.  397,  398 
pnority  in  point  of  time  generally  gives  priority  of  right,  407,  414 
may  m  the  subject  of  disseisin,  448 

EQUITABLE  TITLE, 

not  marketable  without  the  legs!  estate,  129 
may  fail  without  the  legal  title,  132 

volunteer  claiming  under,  takes  subject  to  all  other  equities,  id, 
when  streogtheoMi  by  the  legal  title  may  be  held,  although  founded  on  a 
forgery  against  a  claimant,  133 

EQUITY, 

will  relieve  against  forfeitures  in  certain  cases,  106 

and  against  penalties,  107 

will  support  instruments  in  favour  of  meritorious  objects,  108 

as  between  the  husband  and  wife's  estate,  where  money  is  raised  to  psy 

the  wife's  debts,  136 
gives  relief  beyond  the  periods  fixed  by  the  Statute  of  Limitations,  in  cases 

of  freud»  mistake  or  surprise,  198,  263,  265 
assignment  in,  may  be  in  the  form  of  an  agreement,  269 
decides  which  testamentary  paper  shall  have  effect  where  there  are  several 

proved,  314 
will  not  allow  effect  from  a  covenant  or  agreement  immoral  or  improper,  403 

ESTATES  BY  ENTIRETIES, 

distinction  as  between  these  estates,  and  estates  in  joint  tenancy  and  in 

common,  143 
wife  should  join  in  assurances  of,  id. 
where  fine  or  recovery  levied  by  one  tenant,  neither  the  other  tenant  nor 

the  issue  are  affected,  id. 
distinction  where  husband  and  wife  are  tenants  in  remainder  for  life.  145 

ESTATES  FOR  LIVES,  AND  YEARS  DETERMINABLE  ON  LIVES. 
See  Tenant  for  Life. 
sometimes  perplexinc  cases  occur  in  reference  to  the  rule  in  Shelly's  case.  86 
entails  createa  out  of,  barred  by  deed  without  fine.  id» 

ESTATES  FOR  YEARS.    See  Lease.  Leasehold,  Terms  or  Years. 

estates  by  statute  merehant.  and  of  the  staple,  sometimes  assigned  to 
attend  to  protect.  142 
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ESTATES  TAIL.    See  Copyholds. 

when  converted  into  a  fee,  the  kind  of  bar  relied  on  should  be  00D8ideied»  46 

where  reversion  in  the  crown  not  capable  of  being  barred,  52 

woman  tenant  in  tail  ai  provisione  mri,  id, 

of  bankrupt,  comminioners  may  bar,  53 

assurance  under  tenant  in  tail,  and  tweotv  years'  ponewion,  is  a  bar»  184 

common  instances  of  limitatbns  in  tail,  214 

whether  it  should  be  barred  by  fine  or  by  recovery,  257 

ESTOPPEL, 

is  a  rule  of  law,  49 

may  be  by  recovery  or  fine,  id. 

what  estates  are  bound  by,  60 

whether  created  by  deeds  of  lease  and  releaie,  qu.  id* 

recital  of  a  particular  fact  may  bind  a  party  to  the  deed  by,  51 

EVIDENCE.    See  Abstract,  PassuMrrioii,  Titlb. 

diflerence  whether  to  be  made  upon  a  purchase  or  a  mortgage,  18 

upon  a  reference  to  the  Master  as  to  title,  a  vendor  may  be  oompelied  to 

prodoce  all  deeds,  &c.,  22 
ndea  of  evidence  in  Court  more  strict  than  those  adopted  by  conveyancers 

out  of  Court,  id. 
Courts  adopt  these  rules  in  conveyancing  matters,  23 
in  regard  to  lands  being  tithe  free,  33 

derived  from  the  court  rolls  generally  certified  b^  the  steward,  64 
production  of  old  leases  is  evidence  of  lands  being  usually  letteo,  98 
what  letting  is  sufficient,  99 

receipts  or  rent  rolls  to  prove  the  accustomed  rent,  id, 
in  eoolesiastical  leases,  by  recitals  that  certain  requinlioos  are  complied 

with,  101 
maps  and  documents  deposited  in  bisbop^s  registry,  id. 
copies  or  extracts  from  agreement  confirmed  under  Tithe  Commutation  Act, 

and  maps  and  plans  anneied  thereto  are  made,  1 19 
in  titles  to  tithes,  the  intermediate  title  between  the  original  and  the  modem 

grant  need  not  be  produced,  121 
of  the  existence  of  a  manor  is  by  holding  courts,  the  exerdse  of  lights, 

&c.,  123 
or  the  existence  may  be  proved  by  general  reputation,  124 
the  amount  of  profits  of  a  manor  sold  should  be  proved,  id, 
what  should  be  eiven  where  an  Important  deed  is  lost,  199 
letters  of  administration,  how  far  regarded  as,  215 
parol,  as  to  intention  of  party  paying  off  charge,  224 
two  kinds — parol  and  specialty,  263 

contract  or  writing  not  under  seal,  consideration  must  be  proved,  id, 
parol,  not  allowed  in  contradiction  of  a  document  under  seat,  id. 
parcels  if  expressly  inserted  in  a  deed  cannot  be  excluded,  except  on  the 

ground  of  fraud  or  clear  mistake,  id. 
parol,  may  be  ^ven  as  to  the  date  of  a  deed  and  the  time  of  holding,  265 
where  one  writing  is  opposed  to  another,  verbal  evidence  may  be  given  in 

explanation  of  the  contradiction,  266 
a  dav-book  allowed  to  explain  a  written  document,  267 
rough  notes  of  steward  may  explain  the  court  rolls,  id* 
as  adopted  by  the  Courts,  and  as  admitted  among  conveyanoere,  id. 
of  the  Court  is  the  more  strict,  268 
a  mere  technical  error  in  a  deed  may  perhaps  be  corrected  without  extrinsic 

written  evidence,  291 
recitals  in  decrees  not  always  evidence,  317 
what  documents  may  be  proved  by  copies,  325 
leases,  grants,  maps,  &c.,  deposited  under  the  acta  empowering  ecclesiastical 

leases,  328 
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EVIDENCE— continued. 

what  are  considered  the  primaiy  evidences  of  titles,  334 

public  books,  surveys,  registers,  certificates,  and  other  public  documents 

eottmerated,  335 — 343 
what  is  secondary  evidence,  and  when  to  be  received,  345 
in  cases  of  loss  or  destruction  of  ori^nal  evidence,  what  proof  is  required 

before  secondary  evidence  admitted,  345,  351 
of  an  unstamped  document  none  can  be  given,  346 
attttrted  copy  of  a  mortgage  is  doubtful  evidence,  347 
almost  any  ancient  document  from  unsuspicious  custody  may  be,  349 
books,  pedigrees,  plans,  &c.,  are  frequently,  350 
attested  copy  of  a  probate  is  not,  351 

memoranda  and  papers  of  person  deceased  are  sometimes,  352 
entiies  made  by  parties  against  their  interest,  353 
answers  to  observations  on  title  should  be  signed  by  vendor's  solicitors,  400 

EXCHANGE, 

when  made  of  leaseholds,  lessor's  title  should  be  shown,  149 

the  alienee  of  one  party  to,  may  be  entered  upon,  but  he  has  no  right  of 

re-entry  upon  the  other  party  to  the  exchange,  id. 
condition  upon,  is  entire,  but  the  warranty  may  extend  to  part,  id. 
made  under  act  of  parliament,  &c.,  power  of  re-entry  may  be  made  to 

extend  to  the  assigns,  150 
when  made  under  an  inclosure  act  each  party's  title  remains  the  same*  165 
effected  in  two  ways,  294 
warranty  and  eviction  clause  in,  id» 
assignee  of  party  to  an  exchange  cannot  take  advantage  of  the  warranty,  id. 

EXCHANGES  OF  COMMON  FIELD  LAND, 

evidence  that  value  of  property  received  was  equivalent,  153 

deed  of  exchange  of  copyholds  is  to  be  entered  on  the  court  rolls,  id, 

other  points  to  be  observea  under  the  act  for,  id. 

EXCHANGES  OF  GLEBE  LANDS, 

particular  investigation  required  in  these  cases,  151 
eviction  may  take  place  under  the  act  as  against  one  party,  but  not  as 
against  the  incumbent,  152 

EXECUTION.    See  Judgmbnts. 

question  as  between  execution  creditor  and  the  assignees  of  a  bankrupt,  167 
sale  by  sheriff  under,  need  not  always  be  by  auction,  168 

EXECUTOR.    See  Executorship. 

should  consent  to  bequests  of  leasehold  or  personalty,  112 
may  assign  a  term  and  do  many  acts  before  probate,  233 
executor  of,  is  the  representative  of  the  first  testator,  id. 
where  there  have  been  several,  and  one  or  more  are  dead,  id. 
whether  one  may  be  executor  to  a  testator  and  renounce  acting  in  other 
estates  of  which  the  testator  was  executor,  235 

EXECUTORSHIP, 

and  administrations  necessary  to  authorize  receipt  of  personalty  231 

personal  representatives,  meaning  of  the  word,  232 

and  administrations  often  granted  by  the  wrong  Court,  233 

EXEMPLIFICATIONS, 

different  kinds  of,  what  documents  may  be  exemplified,  323 

F. 

PAIR, 

right  to  hold,  may  be  presumed  from  long  possession,  441 

FAMILY  DOCUMENTS. 

what  may  be  given  in  evidence,  350 
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FKK  SlMi'LK.    See  Frkkholo. 

where  attempted  to  be  gained  bv  i  tortious  oonveyaDce,  57 
ID  titles  to  estates  io  fee  it  sbouhi  be  seen  ibat  the  rules  against  perpetuities 
are  not  offended,  59 

FELONY.    See  Attaimder,  Forfeiture. 

FEME  COVERT.    See  Husbavd  and  Wife. 

may  dispose  of  lands  or  nMney  to  be  inteeled  in  lands  by  deed  as  if  aha 

were  a  feme  sole,  81 
deed  to  be  acknowledged,  82 
choaes  in  action  of,  how  assigned,  224 
righu  of,  after  and  before  covertttre,  228 
form  of  receipts  to  be  given  1^,  id, 
consent  of,  in  Court,  of  what  avail,  229 

FEOFFMENT, 

of  gavelkind  lands  by  infants  must  be  made  in  person,  84 
livery  of  seisin  should  be  indorsed,  278 

FERRY, 

right  to,  may  be  presumed  from  long  pocsession,  441 

HNES, 

how  they  operate  as  a  bar  to  estates  tail,  46 

how  they  differ  from  a  recovery,  iW.  304 

as  a  conveyance  by  married  women,  at  a  bar  to  estates  tail,  as  a  bar  by  noo 

claim,  47 
different  kinds  of  fines,  id. 

what  charges,  powers,  or  conditions  are  barred  by,  48 
bind  b}r  estoppel,  49 
tenant  in  tail  of  the  gift  of  the  crown,  with  reversion  in  the  crown,  could 

not  bar  the  entail  by,  52 
tithes  should  be  specifically  named  in,  121 
a  second  fine  may  be  necessary,  where  wife  has  joined  only  to  lei  in  a 

mortgage,  135 
levied  of  wife's  estate  to  let  in  a  mortgage  will  not  change  the  descent,  id* 
fine  levied  by  one  of  tenants  by  entireties  or  in  common,  144 
levied  by  termor  with  a  view  of  gaining  ihe  fee,  310 
deeds  to  lead  and  declare  uses  o^  taken  as  part  of  the  assurance,  302 
the  first  use  under  deeds  to  lead  or  declare  uses  of,  is  executed,  303 
deed  to  lead  uses  of,  may  be  varied  or  revoked  before  fine  is  levied,  but 

deeds  to  declare  uses  cannot  be  without  power  reserved,  id, 
abolished  by  3  &  4  Will.  4,  c.  14.. id. 
are  tortious  conveyances,  id, 

misdescription  of  parcels  and  parties  in,  remedied,  308 
**  land,"  meaning  of  this  woru  in,  iV. 
how  evidenced,  and  where  recorded,  310 
in  Wales  and  Cheshire,  how  confirmed,  31 1 
different  kinds  of,  id. 
notice  of  a  fine,  to  what  it  leads  a  purchaser,  414 

FINES  OF  COPYHOLDS.    See  Copyholds. 

FORFITURE, 

may  be  incuired  by  a  termor  who  levies  a  fine  and  makes  a  feoffment  to 

gain  a  tortious  fee,  58 
emiity  will  relieve  against,  in  case  of  non-payment  of  rent,  106 
what  forfeitures  equity  will  not  relieve  against,  id, 
but  acts  occurring  by  inevitable  accident  will  be  relieved,  id, 
tenant  cannot  insist  upon,  when  occasioned  by  himself,  108 
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FOKFElTUnK-caHtinutd. 

equitable  estates  not  liable  to,  as  legal  estates  aie»  by  fine  or  recovery,  &c., 

134 
of  lands  from  their  having  been  the  property  of  an  alien,  202 
of  lands  held  by  a  corporation  not  empowered  to  hold  land,  203,  259 
of  copyholds,  may  be  waived,  207 
lord's  right  of  seiang  for,  is  barred  afler  twenty  years,  206 

FORGERY, 

title  derived  under  a  forged  will  may  be  good  after  a  lapse  of  time  where 
purchaser  has  the  legal  estate,  and  bought  without  notice,  456 

FRANCHISE, 

grant,  or  some  evidence  of  it,  to  be  produced,  125 

FRAUD, 

in  obtaining  an  act  of  parliament  is  ground  for  relief  in  Chancery,  175 

FREEHOLDS, 

titles  to,  are  the  most  common,  and  every  kind  of  evidence  applies,  45 
when  derived  out  of  an  estate  tail,  the  entail  must  be  shown  to  have  been 

duly  baned,  id. 
where  gained  by  means  of  a  tortious  conveyance,  57 
what  plan  adopted  where  attempted  to  be  gained  by  a  termor,  58, 210 

G. 

GAVELKIND, 

lands  in  Kent  always  presumed  of  this  tenure,  25 

dower  in  these  lands  is  a  moiety  held  during  widowhood,  68 

the  descent  is  chiefly  to  be  regarded,  84 

rents  and  rights  of  common  descend  according  to  the  custom,  but  not  tithes 

out  of  these  lands,  id. 
feoffments  may  be  made  of  these  lands  by  infants,  id, 
disgavelled  by  act  of  parliament,  85 
doubts  as  to  descent  among  collaterals,  219 
tithes  out  of,  descend  accoraiog  to  the  common  law,  220 

GIFT, 

meaning  of  the  term,  279 

GRANT, 

of  the  crown  should  generally  be  produced,  201 

the  grounds  on  which  a  crown  grant  has  been  made  may  be  inquired  into, 

202 
may  be  made,  although  in  the  form  of  a  covenant  or  of  a  reservation,  268 
meaning  of  the  term,  what  is  usually  conveyed  by,  279 
whether  thinss  which  lie  in  grant  may  be  revested  by  cancellation  of  the 

grant,  374 


U. 

HALF-PAY.    See  Pensions. 

HEARSAY.    See  Pboiorbb. 

admitted  in  pedigree  cases,  356 

of  servants  and  strangers  not  admissible,  357 
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HEIR, 

nav  be  put  to  his  electioQ  niider  a  will,  304 

or  deviMe  of  lands  deseended  is  personallj  liable  to  the  extent  of  the  pco- 

pertT»240 
even  aettleneet  oo  marriage  of  lands  descended  eiempts  the  property  6om 

claims  of  creditors,  241 
trastees  or  mortgagees  dying  withoat  a  known  heir»  247 

HERALDS, 
books  of,  336 

HUSBAND  AND  WIFE.    See  Fims  Covxst. 

where  wife  joins  to  let  in  a  mortgage  only,  another  fine  or  deed  acknow- 
ledged by  her  sometimes  necessary  to  make  a  good  title,  135 
interests  of  the  wife  released  without  fine  to  the  terre-tenant,  224 
separate  use  of  wife,  general  rules  as  to  anticipation,  226 


I. 

IDENTITY. 

of  parcels  is  neoessaiy,  40 

when  doubtful,  twenty  or  thirty  years  may  prevail  in  favour  of  the  title, 

208 
how  to  be  proved,  id, 
how  it  should  be  kept  up,  261 

IDIOT.    See  Incspacitatsd  Persons. 

INCAPACITATED  PERSONS, 

under  act  of  2  &  3  Will.  4,  c.  71,  (as  to  prescriptioni)  term  during  which 
any  one  is  infant,  idiot,  non  compos,  or  feme  covert,  is  not  to  be 
reckoned,  127 

INCLOSURE.    See  Allotment,  Award. 

when  allotments  are  made  generally  in  respect  of  lands  held  under  difieient 
titles,  what  should  be  shown,  154 

under  modern  acts  for,  commissioner!  are  sometimes  authorized  to  distin- 
guish lands  held  under  different  titles  by  a  deed,  155 

lands  approved  before  inclosuie  made  do  not  draw  after  them  any  right  to 
the  waste,  id, 

in  eichanges  under  inclosure  acts  title  of  each  party  remains  the  same,  id. 

commiisioners  of^  authorized  to  charge  or  mortgage  for  payment  of  ex- 
penses, id, 

priority  of  terms  of  years  created  for  that  purpose*  t^' 

effect  of  conveyances  and  wills  made  before  award  executed,  157 

several  clauses  in  acts  for,  are  merely  directory,  160 

ap^l  to  quarter  sessions  under  acts  for,  161 

claims  to  hd  delivered  to  commissioners  lor,  id. 

commissioners  under  acts  for,  exceeding  their  powers,  id. 

neglect  to  mske  claims  under  the  General  Inclosure  Act,  id. 

neglect  to  enrol  awards,  how  provided  for,  td. 

proceedings  under  acts  for  inclosing  open  common  field  lands,  163 

caution  in  sales  under  these  acts,  where  commissioner  has  died,  172 

award  wrongly  made  will  not  be  cured  by  lapae  of  time,  204 

INCORPOREAL  HEREDITAMENTS.    See  Aovowson,  Rigbti  op  Way, 
Tithes,  &c. 
rules  applying  to  these  exoloiivcly,  117 
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INCUMBRANCES.    See  Leoal  Estates. 

protection  against,  by  terms  assigned  or  legal  estate,  450—454 

INDEMNITY, 

purchaser  not  bonnd  to  take  an,  K) 

irendor  nerer  bound  to  give  an  indemnity,  198 

INDORSEMENT.    See  Attistation,  Bond,  Noticb. 

on  some  priocipal  deed  of  a  partial  sale  should  be  made  when  the  deeds 
an  not  giTen  up  to  a  purchaser,  367 

INFANT, 

if  he  executes  after  he  is  of  age,  special  tttestadon  should  be  indorsed,  271 

INSOLVENCY, 

meaning  of  this  word,  when  inserted  in  a  lease  or  legal  document,  106,  n. 

INSOLVENl'  DEBTORS, 

copies  of  the  vesting  order  and  of  the  appointment  of  the  assignees  are  to 
be  entered  on  the  court  rolls«  when  insolvent  possesses  copyhold  pro- 
perty, 71 

copyholds  not  within  the  vesting  order,  under  the  1  &  2  Will.  4,  c. 56., id, 

meaning  of  the  word  insolvency  when  in  a  lease,  106,  n. 

securities  given  by,  within  three  months  of  insolvency,  are  void,  170 

inquiries  upon  a  sale  under  the  Insolvent  Debtors'  Act,  171 

proceedings,  how  proved,  311 

vesting  oraer  b^  the  Court,  appointment  of  assignees,  id, 

certificate  of  discharge  of,  340 

searches  at  the  office,  400 

INSURANCE. 

as  to  monies  received  in  a  mortgage  for,  276 

INTERLINEATIONS.    See  Deed. 

INTESTACY, 

not  conclusively  proved  by  letters  of  administration,  215 
an  inoperative  wul  may  be  some  evidence  of,  id. 


3. 

JOINT  TENANCY, 

not  so  much  favoured  in  equity  as  tenancy  in  common,  145 

estates  in  trustees  are  generally  io  joint-tenancy,  146 

partneis  hold  property  m,  rights  of  representatives  of  partners  deceased,  147 

JOINTURE.    SeeDowBB. 

legal  or  equitable,  may  bar  in  certain  cases,  78 

manner  in  which  hustland  is  bound  when  wife  is  a  minor,  79 

JOURNALS  OF  THE  LORDS  AND  COMMONS, 
printed  copies,  335 

JUDGMENTS.     See  Chancbrt,  Decrees,  Sba robes,  Warrant  of  At* 

TORNRT. 

registered  under  the  1  &  2  Vict.  c.  110.. 316 

notice  of,  will  charge  the  party,  although  not  registered,  id^ 

how  proved,  id, 

in  the  House  of  Lords  and  in  inferior  courts,  how  proved,  id, 

satisfoction  should  be  entered  up  or  release  given,  ol9 

asagnasent  of,  may  be  had  as  a  protection,  td. 

not  bindiog  aolew  registered  in  legister  oeuntiesy  320 
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J  U  UG  M  EKVS-continued, 

copyholds  and  ti  ust  etUles  &ow  lUUe  to,  id, 

leaseholds  not  affected  until  execution  issoes,  id* 

do  not  relate  back  to  the  first  day  of  the  term  as  formerly,  id. 

the  entirety  of  real  estate  mej  now  be  taken  under  an  engitf  384 

upon  what  parties  now  binmog,  and  what  may  be  taken  under,  id,  385, 

387,  396 
memoranda  to  be  left  every  fire  years  at  Common  Pleas  OiBce,  and  what  it 

should  contain,  388,  389 
an  old  judgment  found  subsisting  against  a  vendor,  what  eflect  of,  396 
effect  of,  under  3  &  4  VtcU  c.  82 . .  397 
creditor  by,  his  rights  as  regards  an  equitable  mortgagee,  id,  398 

K. 

KING.    See  Crown. 


LAND  TAX, 

acts  exempt  from  necessity  of  showing  sixty  years'  title,  40 
mines  reserved  when  sales  made  by  ecclesiastical  persons  under,  41 
inquiries  necessary,  where  sales  are  made  under  tnese  acts,  171 
certificate  of  redemption  should  be  produced,  221 
books  relating  to,  wnere  kept,  id. 

may  be  redeemed  by  strangers  if  not  redeemed  by  the  owner,  id. 
may  be  merged  or  kept  up  as  a  charge  by  the  party  redeeming,  222 
certificates  of  redemption  of,  when  required  as  evidence,  340 

LEASE  FOR  A  YEAR, 

loss  of,  after  twenty  years,  not  important,  201 

now  unnecessary,  280 

presumed  from  recital  in  the  release,  443 

LEASES.    See  Leaseholds,  License. 

by  tenants  in  right  of  their  churches,  and  by  corporations  aggregate,  &c., 

what  requisites  are  to  be  observed,  95 
leases  made  under  the  several  statutes  ensbling  and  disabling,  must "  follow 

the  pattern *'  of  the  32  Hen.  8,  c.  28. .96 
distinctions  under  the  several  leasing  statutes,  97 
equitable  or  virtual  surrender  of  the  old  lease  is  equivalent  to  the  actual 

surrender,  98 
some  concurrent  leases  valid,  id. 

lands  proved  to  have  been  formerly  letten  by  production  of  old  leases,  id, 
the  accustomed  rent  is  proved  by  old  receipts  or  rent  rolls,  99 
where  lands  have  not  been  letten  for  twenty  years  no  accustomed  rent,  id, 
what  is  considered  to  be  the  best  rent,  id. 

upon  inclosures,  the  parson  or  vicar  is  usually  empowered  to  lease,  100 
houses  in  cities  and  (owns,  under  14  Eliz.  c.  11,  leased  for  forty  years,  id, 
new  acts  enabling  incumbents  and  ecclesiastical  corporations  to  lease,  id, 
parsonage  house  and  ten  acres  of  glebe  not  lo  be  leased  under  these  acts, 

101 
evidence  from  recitals  that  certain  terms  in  these  ecclesiastical  leases  have 

been  complied  with,  id, 
ecclesiastical  leases  for  ninety-nine  years  may  be  granted  for  buildings,  id. 
no  fine  to  be  taken  on  these  ecclesiastical  leases,  102 
old  leases  to  be  surrendered  with  consent  of  ecclesiastical  commissioners, 

&c.,  id, 
under  powers,  must  appear  to  be  in  conformity  with  the  power,  103 
made  under  settlements,  what  are  the  common  terms  of,  104 
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LEASES— iwittnuirf. 

to  be  made  by  partv  when  in  possession  under  limitations,  104 

covenants  and  conditions  under  which  a  lease  is  granted  are  important  to 

be  set  forth,  particularly  clause  of  re-entry,  105 
equity  will  relieve  against  right  of  re-entry  in  certain  cases,  id* 
letting  lodgings  not  a  breach  of  the  covenant  not  to  assign  or  underlet,  106 
clause  of  re-entiy  making  the  instrument  void,  107 
tenant  cannot  take  advantage  of  a  forfeiture  by  his  own  act,  108 
if  granted  in  excess  under  a  power,  roav  sometimes  be  cut  down,  109 
renewed  lease  or  interest  to  be  taken  for  the  benefit  of  party  beneficially 

entitled,  id. 
if  leases  are  surrendered  in  order  to  be  renewed  the  underleases  should 

continue,  under  4  Geo.  2,  c.  28 . .  id, 
what  should  be  regarded  in  purchases  of  renewable  leases,  110 
loss  of  original  leases  will  not  always  render  the  title  unmarketable,  201 
distinction  between,  when  made  under  appointments  of  the  use,  and  when 

taking  efiiect  out  of  the  interest  of  the  lessor,  282 
by  tenants  in  tail,  husbands  seised  jure  uxoris,  and  ecclesiastical  persons,  id, 
of  freehold  interest  must  be  made  by  livery,  or  what  is  eauivalent,  283 
qusre,  whether  an  instrument  be  an  assignment  or  underlease,  id, 
counterparts  of,  are  admitted  in  evidence,  354 
whether  crown  grants  are  within  the  register  acts,  400 
underlessee  is  bound  by  contents  of  the  original  lease,  with  exception  stated 

to  the  rule,  425,  426 
original  lease  presumed  from  recitals,  442 

LEASEHOLDS.    See  Lease,  Terms  of  Years,  Underlease. 

purchaser  not  compellable  to  take  long  leaseholds  for  freeholds,  15 

original  ^rant  or  lease  should  be  set  forth,  87 

intermediate  assignments  need  not  always  be  produced,  id, 

sometimes  even  Sie  original  lease  may  be  dispensed  with,  id. 

title  of  freeholder  or  lessor  should  be  produced  on  sale  of,  88 

intended  lessee  cannot  as  plaintiff  call  on  intended  lessor  to  produce  the 

freehold  title,  id. 
in  the  case  of  a  bishop's  lease,  the  freehold  title  was  not  thought  necessary 

to  be  produced,  89 
leases  of  cnarity  lands  liable  to  be  set  aside  if  granted  for  inadequate  con- 
sideration, 90 
if  the  lease  be  an  underlease  the  purchaser  should  inquire  for  the  original 

lease,  id, 
when  purchased,  the  receipt  foi  the  last  rent  paid  should  be  produced,  94 
how  future  assignments  may  be  restrained  by  the  landlord,  although  he  give 

license  for  a  present  assignment  of,  id, 
when  bequeathed,  executor's  consent  should  be  shown,  110 
in  exchanges  or  paititions  of,  lessor's  title  should  be  shown,  149 
advantages  to  a  purchaser  of,  that  the  title  is  deduced  from  assignees  of  a 

bankrupt  or  insolvent,  283 
not  subjected  to  judgments  until  execution  issues,  320 

LEASE  AND  RELEASE, 

the  lease  may  be  a  lease  at  the  common  law  with  an  actual  entry  thereon, 

280 
conveyance  by,  when  made  by  a  corporation,  id, 
always  regarded  as  an  innocent  moae  of  conreyance,  id, 

LEGACY.    See  Cii  A  RGs. 

LEGAL  ESTATE, 

importance  of  it,  and  the  devolution  of  it,  as  regards  fines  and  reeovetiea, 
dower,  the  rule  in  Sbelly'i  case,  &c.,250 
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LEGAL  ESTATE— eontiiiuMi. 

ofteo  perpleztd  by  informtl  appointiMiiU ,  S50 

to  what  eiUnt  a  lagal  aatate  will  prottct  againat  iaeambnnon  or  claimt» 
454 

LEGITIMACY.    SmPemumption. 

LESSEE, 

caooot  allow  a  right  of  road  over  the  leaaed  property  ao  as  to  bind  the 
lessor,  127 

LICENSE, 

to  demise,  how  it  should  be  given,  94 

LIEN, 

ftuct  of  Aon-peyneiit  of  pmchaae  OBoney  may  be  proved  so  u  to  give  vendor 
a  lien,  364 

LIFE  ESTATE.    See  EsTim  von  Lirs. 

LIGHTS, 

right  to  arise,  by  graot,  prascriptioo,  or  presumption,  126 
twenty  years'  enjoyment,  under  2  &  3  will.  4,  c.  71 .  •  127 
bow  a  right  to  them  may  be  presumed,  460,  461 
whether  dimensions  of  them  may  be  enlarged,  462 
right  to,  may  be  lost  by  non-uier,  463 

LIMITATIONS,  STATUTE  OF, 

old  law  under  the  former  statutes,  163 

same  actions  not  within  tlie  new  statute,  184 

right  of  entry  sometimes  lost  by  a  descent  cast,  id, 

twenty  years  the  common  limit  under  3  &  4  Will.  4,  c  27.  .id.  187 

twenty  years  under  the  assurance  of  tenant  in  tail,  a  bar,  184 

has  an  effect  in  shortening  the  length  of  abstracts,  185 

titles  of  honour  and  dignity  not  within  the  statute,  188 

quit  rents  and  rents  service  are  now  within  the  statute,  id, 

arrears  of  rent  recoverable  within  rix  years,  id, 

Conru  of  Equi^  have  often  taken  the  shorter  times  fixed  for  the  recovery 

of  rights,  189 
abolished  non-claim  under  the  statute  of  fines,  id. 
nature  of  claim  and  nature  of  title  is  to  be  considered  where  term  is  relied 

on,  190 
stale  claims  discountenanced  bv  the  Courts,  instances,  193 
when  inclosure  award  is  wronely  made,  length  of  time  will  not  avail,  204 
presumptions  made  under  the  late  act  of  3  a  4  WilL  4,  c.  27.  .468 

LIS  PENDENS.    See  Judgment. 

LONDON  GAZETTE. 

every  copy  considered  u  an  original,  322 

LOTS.    See  Bargain  and  Salb,  Public  Auction. 

LUNATIC.    See  Incapacitatbo  Pbrsons. 

M. 

MANOR, 

cannot  be  created  at  this  day,  except  by  act  of  parliament,  123 

BIAPS.    See  Etidbncb. 
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MARRIAGE  ARTICLES, 

loM  of,  how  they  tffect  a  title,  201 

certain  words  in,  authorize  limitations  in  the  settlement,  415 

MARRIAGE  SETTLEMENT.    See  Abtxclss  of  Settlement,  Deed. 
points  to  be  considered  under,  287 
clauses  in,  may  be  corrected  by  Court  of  Equity,  288 
but  not  after  long  acquiescence,  id, 

made  under  order  of  the  Court,  alwavs  ought  to  regard  the  issue.  289 
case  of  two  settlements  made,  the  nnt  marriage  being  void,  the  second 

settleneut  supported,  id, 
if  settlement  vary  from  the  articles,  id. 

written  evidence,  not  merely  parol,  required  to  support  a  settlement,  291 
the  words  of  limitation  in  the  articles  should  correspond  with  the  limitations 

in  the,  id. 
whether  the  consideration  in,  wilt  support  limitations  to  collaterals,  292. 
power  of  sale  in,  to  arise  when  other  lands  are  settled  to  same  uses,  id» 
sale  of  lands  which  have  been  mortgaged  by  tenant  under  the  settlement,  293 

MARRIED  WOMEN.    See  Feme  Covert. 

deed  acknowled|;ed  bv  a  wife  may  be  necessary  upon  a  sale,  althoogfa  she 
has  joined  m  a  fine  or  deed  upon  a  mortgage,  135 

MEMORIAL, 

form  of,  for  registry  of  a  deed  in  Middlesex,  Appenoix,  492 

MERGER, 

of  tithes  in  the  land,  may  now  take  place  under  6  &  7  Will.  4,  c  74,  and 
l&2Vict.c.64..122 

an  equitable  entail  in  copyholds  will  not  merge  in  a  legal  estate  of  free- 
hold, 148 

common  rules  as  to,  larger  term  may  merge  in  smaller  if  reversionary,  but 
not  if  a  remainder,  255 

intervening  term  will  not  prevent  merger  of  two  freehold  estates,  256 

important  sometimes  as  regards  rule  in  Shelly's  case,  and  where  cove- 
nants and  conditions  are  to  be  preserved,  256 

of  charges  in  the  land,  257 

MISDESCRIPTION, 

large  discrepancies  will  avoid  a  contract,  14 

where  words  "  more  or  less"  occuri  15 

if  there  be  wilful  misrepresentation,  no  compensation  is  allowed,  but  pur- 
chaser may  complete  or  not  at  his  option,  16 

palpable  defects  not  tne  subject  of  compensation,  17 

when  made  intentionally  in  conditions  of  sale,  shall  not  bind  a  purchaser, 
although  diere  be  a  condition  that  errors  shall  not  vitiate  the  sale,  17 

in  fines  or  recoveries,  remedied  after  possession  for  twenty  or  thirty  years, 
209 

MISTAKE, 

in  date  in  a  deed  may  be  explained  by  parol,  265 
recital  in  a  deed  may  explain,  id, 

MONEY, 

to  be  laid  out  in  land,  may  be  declared  by  the  owner  to  be  personalty,  and 

might  formerly  be  bequeathed  as  such,  115 
to  be  laid  out  in  land,  wife's  consent  in  Court  to,  229 
election  of  parties  to  take  land  for  money,  or  money  for  land,  472,  473 

MONTHS, 

in  notes  and  biUs,  calendar  months  are  used,  calendar  monthi  mora  fre- 
quently nottt  in  law  than  lunar  months,  281 


r 
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MORTGAGE.    See  Mortoaoee. 

in  mortgage  by  depo$it  of  copies  of  court  roll,  the  admittioo  of  the  iport- 

gagor  should  oe  ^iveo  up,  70 
of  leaseholds  in  a  rasister  oounty  for  a  term  under  tweuty-one  years  ought 
\  .  to  be  registered,  if  possession  and  occupation  do  not  go  with  the 

'  term,  113 

.  almost  every  proof  necessary  on  a  mor^age  which  is  required  upon  a  sale, 

138     " 
purchaaer  of  an  estate  in  mortgage  must  take  it  with  limited  coTonants 

for  title  aii  in  other  cases,  139 
.    interest  of  an  estate  in  mortgage  may  be  passed  by  agreement  from  the 

mortgagor,  138 
the  heir  or  devisee,  purchaser  of  estate,  bound  to  pay  tlie  mortgage  debt, 

unless  be  has  made  himself  liable  personally.  139 
operates  as  a  revocation  pro  tanto,  140 
power  of  sale  in  mortgage  deed,  whether  to  be  ezecutt.'d  with  notice  or  not, 

141 
mortgagee  of  copyholds  not  always  admitted  on  the  court  rolls,  142 
money  should  not  be  borrowed  with  notice  of  trusts,  243 
now  effected  and  operation  of  a,  284 
absolute  covenants  generally  entered  into  by  mortgagor,  285 
power  of  sale  in,  generally  aftemotice  to  mortgagor,  id, 
party  selling  under,  should  give  evidence  of  default  of  payment  of  the 

mortgage  money,  id. 
plan  by  which  the  purchaser  may  be  saved  any  inquiry  as  to  notice,  286 
mortgagor  in  possession  sometimes  made  tenant  at  a  rent,  i(f « 
where  the  money  lent  is  trust  money,  it  is  sometimes  useful  to  conceal  that 

fact,  id, 
trustees  under  4  &  5  Will.  4,  c.  29,  authorized  to  lend  money  on*  Irish 

securities,  id, 
but  this  power  will  be  controlled  by  Court  of  Chancery,  287 
attested  copy  is  not  ^ood  evidence  of,  347 
what  precautions  desirable  where  it  is  discovered  that  the  mortgagees  are 

trustees,  422 
an  old  sleeping  mortgage  of  sixty  years'  date  cannot  be  set  against  a  pur* 

chaser,  469 
deeds  in  the  custody  of  the  mortgagor  not  always  evidence  that  the  mort- 
gage has  been  satisSed,  id, 

MORTGAGEE, 

allowed  to  purchase  the  mort^ged  estate,  196 
where  he  has  been  in  possession  twenty  years,  447 

MORTMAIN, 

lands  being  once  held  in,  may  render  a  title  defective,  260 

N. 

NEGATIVES, 

difficulty  of  proving  no  adverse  claims,  447 
what  proof  of,  must  rest  upon,  475 

NEXT  OF  KIN, 

meaning  of  the  word,  232 

NON-CLAIM, 

difficulty  of  proving  non  claim,  39,  59 

title  by,  abolWhed  by  the  3  &  4  Will.  4,  c.  27 . .  1 89 
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NOTICE, 

whera  either  p^rljp  is  guilty  of  delay  io  completing,  notice  lo  be  given,  2 
of  all  defects  need  not  be  given  by  a  vendor  to  a  purchaser,  42 
often  a  delicate  question  of  what  facts  notice  should  be  given,  44  . 
under-lessee  is  generally  held  to  have  notice  of  the  original  grant,  90 
•    in  consequence  of  renewed  and  surrendered  leases,  U I     - 
deprives  one  who  takes  an  equity  of  almost  every -advantage,  132 
purchaser  with  notice  can  seldom  avail  himself  of  the  plea  of  length  of 

time,  197 
that  money  is  likely  to  be  misapplied  by  a  trustee,  involves  a  purchaser,  239 
of  a  voluntary  deed,  will  not  anect  a  purchaser  for  value,  271 
indorsements  on  deeds  often  give  notice  of  certain  facts,  273 
of  judgment,  decree,  &c.  will  be  binding,  although  not  registered,  318 
purchaser  should  give  notice  to  trustees  or  others  of  his  purchase,  367 
effeci  of,  in  regaroto  judgments  under  3  &  4  Vict.  c.  82.  .397 
registration  is  not,  unless  search  be  made,  400 
reasons  for  rules  established  as  to,  402 
coDsequences  of  ne|[lect  to  inquire  into  facts,  id, 
presumption  of  notice  where  no  actual  knowledge,  403 
direct  notice,  consequences  uncertain,  id. 
Mfill  affect  purchasers  with,  after  great  lapse  of  time,  404 
in  cases  of  land  burdened  with,  as  to  charity  trusts,  id. 
no  necessity  always  to  give  notice  of  assignment  of  a  chose  in  action  to  the 

trustees,  id. 
usually  to  be  given  on  assignments  of  policies  of  assurance,  407 
of-a  suinequent  mortgage,  will  not  bind  the  first  mortgagee  to  convey  to 

the  second  mortgagee  when  the  first  mortgage  is  paid,  408 
actual  or  constructive,  409 

act  of  parliament  is,  but  not  a  local  act,  id, 

action  or  suit  is,  and  also  a  decree  to  account,  410 

but  not  a  final  decree,  id. 

lis  pendens  is,  but  it  must  be  a  suit  prosecuted  closely,  id* 
where  notice  of  incumbrances  exist,  effect  of  covenant  that  property  is  free 

from  incumbrances,  411 
court  rolls  of  a  manor  doubtful,  whether,  id. 
to  the  agent,  counsel,  or  solicitor,  is  notice  to  the  principal,  413 
to  the  agent,  must  be  in  the  same  transaction,  t^. 
knowledge  in  the  agent  is  not  always  notice  to  the  principal,  id. 
purchaser  may  often  be  benefited  by  vendor  omitting  to  give  him  notice 

.   of  ceitain  facts,  432 
generally,  that  one  lias  committed  au  act  of  bankruptcy  is  sufficient,  with- 
out specifying  the  act,  414 
whatever  is  suHicient  to  put  a  party  upou  inquiry,  is,  id, 
often  given  by  exceptions  in  deed»  as  to  incumbrances,  416 
title  deeds  in  the  hands  of  a  third  person  is  notice  of  his  claims,  and  the 

decision  lately  varying  this  rule,  417, 418 
warrant  of  attorney,  what  it  is  notice  of,  417 
of  incumbrances  implied  from  a  conversation,  id. 
witness  not  held  cognizant  of  the  deed  attested  by  him,  418 
absence  of  receipt  for  purchase  money  usually  indorsed  on  purchase  deed, 

is  prima  facie  notice  of  non-payment,  ill. 
of  fraud,  from  certain  facts  appearing  in  the  deeds  or  on  the  abstract,  418, 

420,421,436 
that  mortgagees  are  trustees  of  money  about  to  be  repaid,  what  precaution 

should  be  taken,  422 
general  devise  of  real  estates,  of  what  it  is  notice,  423 
of  an  act  of  bankruptcy,  what  is,  id.  425 

M  M 
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NOTICE— rimiinvei/. 

in  order  to  postpone  ■  deed  which  is  registered,  it  should  be  direct  and 
express,  424 

that  property  is  occupied,  is  notice  of  the  terms  of  the  tenan<^,  425 

under-lessee  held  to  have  notice  of  the  contents  of  the  superior  lease,  id, 

exception  to  the  above  rule,  426 

derived  from  schedule  of  deeds  attached  to  a  deed  of  covenant  for  produc- 
tion of  deeds,  430 

of  a  prior  voluntary  sale,  will  not  charge  a  purchaser  for  value,  433 

to  be  binding,  sliould  reach  a  party  before  he  has  paid  his  parchase 
money,  434 

P. 

PARCELS.    See  CoHPENSAnoir,  Inobm nity,  Misdescription. 
identity  of,  is  necessary  to  be  proved,  40, 208 


how  proved,  208 

>res8ly  i 

mistake  proved,  263 


if  expressly  included  in  a  deed,  cannot  be  oxclnded  anlesi  fraud  or  clear 


PARISH, 

as  to  sales  and  purchases  of  workhouses  and  onions,  175 
churchwardens  and  overseers  empowered  to  hold  lands  as  a  corporAtion,  id. 
books  of  the,  how  evidence,  338 

PARLIAMENTARY  SURVEYS.    See  Ecclbsiastical  Svbvets. 

PAROL  EVIDENCE, 

whether  an  easement  on  or  over  land  can  be  granted  by»  45Q 

PARTIES, 

where  several  appear  without  apparent  reaaon,  inquiiy  should  be  made,  273 

PARTITION.    See  Possession. 

of  leaseholds,  lessor's  title  should  be  shown,  149 

title  should  be  shown  at  the  time  of  partition  made,  150 

may  be  made  under  inclosure  acts,  158 

when  made  with  consent  of  parties,  how  it  should  be  given,  159 

PECULIARS, 

meaning  of  the  term  and  jurisdiction,  236 

PEDIGREE. 

declarations  and  writings  by  relatives  or  by  parties  deceased,  356,  356 
tradition  and  reputation  and  general  notoriety  allowed,  357 
hearsay  of  servants  and  strangers  dot  allowed  in,  id. 
judgment  in  Monckton  v.  Attorney-Gtngral,  id.;   see  AppBNnrx,  493 
should  be  proved,  and  ought  not  to  rest  on  presumption,  463 

PENALTY, 

equity  will  relieve  against,  and  allow  only  the  actual  damage,  107 

PENSIONS, 

of  a  public  nature,  how  far  they  may  be  aliened,  257,  258 

half-pay,  how  far  assignable,  258 

salaries  of  judges,  compensation  for  office  lost,  id. 

PERPETUITIES, 

rules  should  not  be  ofiended  in  titles  to  freeholds,  59 
what  are  and  what  are  not,  60,  62 
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PERSONAL  REPRESENTATIVE.    See  Reprmentative. 
meaniDg  of  the  word,  232 

PERSONALTY.    See  Charoes,  Chose  in  Action,  Executor. 

PEWS, 

what  will  give  a  presaroptive  title  to,  459 

POPE'S  BULL. 

what  it  is  evidence  of,  336 

PORTIONS.    See  Charoes. 

POSSESSION.    See  Evidence,  Presomptxon. 

to  be  adverse  between  joint- tenants,  coparceners,  6tc  must  formerly  have 

been  gained  by  actual  ouster,  bat  not  now,  150 
seldom  is  adverse  between  landlord  and  tenant,  mortgagor  and  mortgagee, 

trustee  and  cestui  que  trust,  190 
adverse  possession  presumed  between  tenants  in  common  after  thirty-six 

years,  194 
is  pritnA  facte  evidence  of  property,  439 
difficulty  of  proving  quiet,  447 
adverse  not  formerly  to  be  presumed  between  coparceners  and  tenants  in 

common,  &c«  icU 

POSSIBILITIES, 

what  may  be  devised,  230 

formerly  what  might  be  assigned  might  be  devised,  id. 

which  cannot  be  assigned,  231 

POWER  OF  ATTORNEY.    See  Deed. 

purchaser  not  compellable  to  take  his  conveyance  by,  273 

POWER  OF  SALE, 

in  a  mortgage*  where  notice  should  be  given  prior  to  sale,  141 

plan  adopted  to  prevent  purchaser  inquiring  whether  due  notice  has  been 

given,  id, 
or  of  mortffaffing,  may  arise  by  implication,  241 
always  includes  a  power  to  mortgage,  id. 
to  arise  upon  other  lands  being  settled  to  same  uses,  292 

POWERS.    See  Appointments^  Leases. 

leases  under,  must  be  in  conformity  with,  103 

it  should  be  seen  that  no  fine  or  recovery  has  destroyed  powers  to  be  exe- 
cuted by  tenant  for  life,  t^. 
whether  alienation  by  tenant  for  life  destroys  his  power,  104 
estate  granted  under,  may  be  cut  down  if  too  large  in  some  cases,  109 
difference  between  trust  and  power  where  a  sale  is  to  be  made  to  supply  a 

deficiency,  238 
should  be  strictly  executed  ;  estate  does  not  always  pass  to  donee  of,  250 
until  executed,  estate  descends  to  the  heir,  id. 

whether  power  may  be  exercised  by  donee  after  alienation  of  the  estate,  254 
power  collateral  to  an  estate  tail  to  be  executed  at  any  indefinite  time;  good, 

id. 
when  executed  should  not  extend  to  give  estates  in  perpetuity,  300 
difference  between  a  geneial  power  and  power  to  appoint  to  certain  spe- 
cified objects,  id. 
what  may  be  released  or  extinguished,  id. 

vested  in  bankrupt  for  his  own  use,  may  be  executed  by  assignees,  301 
how  to  be  executed  under  the  late  Wills  Act,  1  Vict.  c.  26,  id. 
to  be  executed  by  will,  signed  and  published,  what  is  meent  by  this,  302 

M  M  2 
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PRE-EMPTION. 

right  to,  may  be  waived  afler  tweDty  jrean,  206 

fmctice  under  acli  of  ptrliameot  wnefe  tbts  right  is  given,  id, 

PRESCRIPTION. 

righu  altered  by  the  3  &  3  Will.  4.  c  100.. 36 

ai  againit  apiritual  or  temporal  corporations,  id. 

non  dtcimando,  whether  it  may  now  be  jdeaded  under  the  2  &  3  Will.  4. 
c.  100.. 38 

may  be  good,  although  the  right  has  arisen  since  e  1  Rich.  I  (the  time 
of  legal  memory),  39 

rights  of  way  and  easements  are  not  to  be  defeated  by  showing  tbe  com- 
mencement within  twenty  years,  id, 

rights  of  way,  &c.  as  supported  by  2  &  3  Will.  4,  c.  71 . .  126 

PRESUMPTION.    See  Lights.  Watkb,  Way. 

of  right  of  way,  &c.  not  to  be  made  against  a  lessor  on  the  ground  that  a 

lessee  has  permitted  tbe  way  or  easement,  127 
the  usual  time  for  presumption  of  right  or  title  has  usually  been  twenty 

years,  189 
favoured  after  lapse  of  time  by  public  policy,  194 
difficulties  as  to  whether  things  shall  be  always  presumed  to  be  rightly 

done,  217 
as  to  charges  paid  off,  223 

that  things  done  are  rightly  done  unless  the  contrary  appear,  437,  464 
upon  what  grounds  of  belief  or  disbelief  it  shall  be  made,  437,  438,  446, 

465,  473 
as  to  a  lost  deed  being  duly  stamped,  439 
easily  made  in  favour  of  long  possession^  id. 
some  instances  of,  in  peculiar  cases,  440 
of  a  crown  grant,  and  of  a  dispensation  from  the  crown,  441 
of  conveyance  of  outstanding  estates,  443,  444 
in  cases  where  mortgagee  has  been  twenty  years  in  possession,  447 
of  surrenders  of  terms  and  of  assurances  generally,  450  to  452 
against  the  crown  and  against  the  church,  when  made,  456 
in  relation  to  tithes,  not  so  often  msde  since  Tithe  Commutation  Act,  458 
as  to  incorporeal  hereditaments  after  twenty  years,  id, 
as  to  title  to  pews,  459 
may  be  rebutted  ;  no  presumption  made  where  alleged  grantor  could  not 

make  the  grant,  460,  461 
in  pedi|;ree  cases,  463,  464 
of  survivorship  and  of  death,  466,  467 
as  to  payment  of  legacies,  467 
made  under  the  new  Statute  of  limitations,  468 

presumption  of  title  in  mortgagee  when  twenty  years  in  possession,  447, 469 
of  satisfaction  of  the  mortgage  money,  470 
from  informalities  or  omissions  of  indorsements  on  deeds,  471 
of  the  intention  of  parties  paying  off  charges  on  estates,  472 
rule  as  to  surrenders  of  terms  laid  down  in  Emery  v.  Groeoeh,  475 

PRIORITY.    See  Equitable  Interests,  Judgment. 

as  betweeen  purchaser  who  has  not  paid  his  money  and  tbe  asaigneees  of  a 
bankrupt,  414 

PROBATE.    See  Administrator,  Executor,  Representative. 
difference  between  validity  of  prerogative  and  consistory  grants,  233 
executor  may  do  many  things  before,  id. 

whether  all  must  be  prerogative  or  all  consistory,  to  make  out  a  represen- 
tation, 235 
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FRO  BATE— cottttntMcf. 

if  goods  in  two  proTincesi  two  graots  are  requisite,  236 
always  evidence  in  conveyaocing  matters  out  of  Court,  313 
copy  of  the  ledger  book  is  eyideDce,  id. 
Court  graDtiog.  decides  what  instruments  shall  be  proved,  id, 

PROTECTOR  OF  SETTLEMENT, 

consent  of,  required  where  commissioners  of  bankruptcy  bar  by  deed  the 

bankrupt's  estate  tail,  64 
who  shall  be  in  certain  cases,  56 

PUBLIC  AUCTION. 

estate  directed  to  be  sold  bv,  should  not  be  sold  by  private  contract,  196 
trustees  not  always  compellable  to  sell  by,  253 
duty,  by  whom  it  must  oe  paid,  380 

PUBLIC  BOOKS.    See  Books. 

PURCHASE.    See  Abstract,  Evidence,  Purchaser. 

PURCHASE-MONEY.    See  Deed,  Receipt. 

PURCHASER.    See  Searches. 

is  to  run  no  risk,  and  not  to  accept  a  doubtful  title,  8 

not  compellable  to  accept  an  indemnity,  10 

sometimes  may  be  bound  to  take  compensation,  id» 

entitled  to  have  what  he  contracts  for,  and  not  a  substitute,  id, 

may  have  compensation  if  estate  be  not  of  the  annual  value  described,  14 

but  triHing  inaccuracies  of  description  will  not  be  regarded,  id, 

not  compellable  to  take  lone  leaseholds  for  freeholds,  15 

under  this  term  are  included  mortgagees  and  lessees,  18 

may  recover  the  expense  of  investigating  title,  &c.  where  vendor  cannot 

make  a  title,  19 
should  be  careful,  while  title  is  under  consideration,  not  to  do  any  thing 

by  which  objections  to  the  title  may  be  waived,  24 
not  bound  to  accept  of  a  title  to  an  easement,  although  apparently  en- 
joyed for  twenty  years,  39 
often  better  kept  in  ignorance  of  claims,  where  he  can  only  have  an 

equitable  interest,  44 
does  not  commonly  inquire  into  every  possible  case  of  doubt,  48 
may  show  that  the  vendor's  title  is  imperfect  even  where  he  is  precluded 

from  requiring  it  to  be  set  forth,  and  thus  avoid  specific  performance, 

90 
of  annuity  or  rent>charge,  whether  he  may  require  to  see  the  grantor's 

tiile  when  he  buys  of  the  grantee,  tjmere,  128 
may  now  devise  estate  conveyed  to  him  after  his  will,  130 
executor  or  administrator  of  purchaser  bound  to  complete  a  contract  for 

benefit  of  the  heir,  id, 
of  an  equitable  interest,  takes  subject  to  all  other  equities,  132 
how  he  IS  considered  in  equity  as  to  his  lights,  133 
with  the  legal  estate  protected,  although  resting  on  a  forged  title,  id. 
when  liable  to  have  the  mortgage  debt  charged  upon  his  heir  or  devisee, 

and  when  upon  his  personal  estate,  139 
trustee,  mortgagee  and  tenant  for  life  allowed  to  purchase,  196 
trustee  or  agent  before  purchasing  should  get  rid  of  their  fiduciary  cha> 

racter,  id, 
may  move  to  rescind  the  contract,  if  the  title  adduced  be  not  satisfactor/- 

198 
must  not  have  notice  that  money  is  likely  to  b«  misapplied,  239 
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PURCHASER— «tfii«mu«rf. 

of  lands  from  heir  or  det iwe  may  bold  free  from  claims  of  creditors,  if  be 

baa  oo  notice  of  breacb  of  tmst,  240 
abould  always  see  tbe  whole  of  a  will,  246 

will  not  be  affected  altbongh  be  boy  with  notice  of  a  Toluotaiy  deed,  271 
may  be  referred  to  where  the  court  rolls  are,  324 
what  copies  or  extracts  he  may  require  and  retain,  325 
sboaM  inqoire  before  he  completes  what  incumbranoea  there  are,  and  give 

notice  of  his  purchase,  366 
should  see  that  an  indorsement  of  his  pnrcbaae  is  made  on  one  of  tbe 

principal  deeds  when  title-deeds  are  not  given  up,  367 
when  purchaser  who  has  taken  a  covenant  to  produce  sella  again,  ^at 

covenant  be  must  give  as  to  the  deeds,  372 
may  enforce  production  of  documents  affibcting  the  title  by  meant  of  a 

bill  in  equity,  430 
cannot  always  avoid  latent  defects  and  claims,  431 
may  often  be  benefited  by  vendor  withholding  notice  of  eertain  faets,  432 


R. 

RECEIPT, 

when  trustees  axe  authorised  to  give  discbarges  for  mortgage  money,  242 
power  to  trustees  to  give,  often  implied,  243 
out  not  giyen  to  trustees  where  parties  entitled  are  few,  244 
when  no  valid  discharge  can  be  given,  title  is  objectionable,  245 
indorsed  on  a  deed,  may  be  contradicted  by  parol,  264 
not  appearing  indorsed  on  a  deed,  is  notice  that  money  is  unpaid,  416, 
436,471 

RECITALS.    See  Desds. 

in  decrees  in  Chancery,  not  always  evidence,  317 
in  acts  of  parliament  and  in  deeds  thirty  jeAn  old,  360 
not  to  be  aosolutely  relied  on  as  evidence  in  all  cases,  361 
effect  of  as  evidence,  362 

referring  to  old  documents,  what  should  be  produced,  364 
of  lease,  and  assignments  of  leasehold,  and  of  a  lease  for  years,  often 
presumed  from,  442,  443 

RECOGNIZANCES, 
how  evidenced,  320 
may  be  satisfied  and  assigned  to  attend  tbe  inheritance,  321 

RECORDS, 

bargain  and  sale  enrolled  is  a,  281 

courts  of,  what  are,  319 

qugre  if  acts  of  parliament  are  records,  321 

court  rolls  not  in  strictness  to  be  considered  as,  323 

collected  under  1  &  2  Vict.  c.  94 ;  new  record  office,  337 

no  copies  of,  can  be  required  by  a  purchaser,  372 

RECOVERIES, 

how  they  operate  on  estates  tail,  46 

what  charges,  rights,  powers,  or  conditions  are  barred  by,  46 

bind  by  estoppel,  49 

husband  might  formerly  make  a  tenant  to  tbe  prtscipe  of  his  wife's  estatei 

143 
requisites  to  the  validity  of,  and  as  to  making  a  tenant  to  the  prdtcipe,  304, 

306 
provisions  fot  Itiftfmalilies  in,  vnder  8  fc  4  Will.  4,  e.  74*  .306 
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RECOVERIES— cofittnufd. 

as  to  voueher  in,  liogle,  dooble,  and  treble,  305 
where  now  recorded,  and  how  evidenced,  306 
may  be  suffered  by  a  teoaot  in  tail  after  a  fine  levied  by  him,  307 
misdescription  of  parcels  and  parties  in,  remedied,  308 
not  now  necessary  to  inquire  whether  suffered  in  the  Courts  at  West- 
minster, 309 

REGISTER  ACTS. 

requisitions  of  the  acts  if  property  is  in  a  register  county,  113 
London  not  within  the  act  relating  to  the  county  of  Micfdtesex,  id» 
copyholds  and  leases  at  rack-rent  not  exceeding  twenty-one  years,  where 

the  occupation  and  possession  go  along  with  the  lease,  are  excluded 

from  the  acts,  id, 
in  a  mortgage  of  a  lease  not  exceeding  twenty-one  years,  assignment  should 

be  registered,  id, 
rack-rent  lease  become  a  valuable  lease,  need  not  be  registered,  id. 
what  evidence  is  afforded  bv  registration,  352 
search  in  register  counties  is  still  necessary,  398 
differences  in  the  provisions  of  the  acts,  id* 
deeds  not  registered,  consequence  of;  wills  within  what  time,  399 
memorial  of  registration,  id.    And  see  Appendix,  491 
property  in  city  of  London  not  subject  to,  fd, 
crown  leases,  whether  within  the  register  acts  for  Middlesex,  400 
scarcely  any  case  in  which  office  should  not  be  searched  as  to  property 

within  the  district,  id, 
registration  is  not  notice  unless  the  office  be  actually  searched,  400,  424 
registration  of  a  deed  which  recites  another  deed  is  not  registration  of  the 

deed  recited,  424 

REGISTER  OFFICE, 

for  Middlesex,  fees' and  office  hours,  400 

REGISTER  OF   JUDGMENTS,    CROWN  DEBTS,   DECREES,   &c. 
See  those  different  titles. 

REGISTER  OF  THE  NAVY, 
how  evidence,  338 

REGISTER  OF  BIRTHS,  BURIALS,  ke. 

of  births,  baptisms,  marriages,  and  deaths,  how  proved,  327 
when  copies  of,  made  out  officially,  328 
time  for  registration  of  births,  &c.  329 
non«parochial  made  evidence,  331 
of  the  Fleet  and  others  excepted,  333 

REGISTRATION.    See  Register  Acts. 

RELEASE, 

of  mortgage  debt  not  always  the  best  discbarge,  142 
by  mortgagor  to  mortgagee,  if  admitted  of  copyholds,  id, 
to  a  party  admitted  to  copyholds,  vests  property  in  releasee,  id, 
of  interests  charged  on  realty  to  the  terre-tenant  without  fine,  224 
of  bond  and  specialty  debts  remaining  unpaid,  should  be  given  upon  com* 
pletion  of  a  purchase,  433 

RENEWAL.    See  Leases,  Surrender. 
caution  necessary  in  regard  to  leases,  110 

RENT.    See  Lease. 

what  is  the  accustomed  and  best  rent,  99 

under  the  old  ecclesiastical  statutes,  renu  reserved  could  not  be  increased  i 
100 
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11 K  N  T  —  con  linn  til. 

aa  iiitproved  real  may  Mmeiimes  aiiiouoi  to  au  usurious  loaoi  1 1 1 
grantee  of,  should  require  to  aee  the  title  of  the  graotor  j  but  ytutre  when 

he  buys  as  aa  assicnee  of  the  not,  128 
arrears  of  rent  recoverable  only  withm  sii  years,  167 

RENTAL, 

when  propetU  sold  is  said  to  be  of  a  certain  annual  value,  it  must  be 
proved,  262 

RENT.CHARGE, 

small  rent  charges  are  subject  of  compensation,  12 

under  the  Tithe  Commutation  Act.  1 19 

may  be  apportioned  under  this  act  on  particular  lands,  120 

RENUNCIATION.    See  Trusthe. 

REPRESENTATIVE.    See  Executor  and  Administratob,  Probate. 

where  some  of  several  executors  are  dead,  how  representation  is  to  be 

made  out,  233 
whether  he  must  deduce  his  title  by  prerogative  or  consistory  grants,  235 

REPUTATION. 

may  be  evidence  of  a  custom,  65 

RESERVATION.    See  Grant. 

ROAD.    See  Way. 

right  of,  cannot  be  established  as  against  a  purchaser  by  showing  its  ex- 
istence for  only  twenty  years  or  upwards,  39 
may  arise  by  giant  express  or  implied,  or  by  piesciiptioo,  126 
right  of,  under  2  &  3  Will.  4,  c.  71,  id. 

S. 

SALE.    See  Ahstract,  Evidence,  Purchase,  Title. 

SATISFACTION.    See  Copyholds,  Judgments,  Rkooonizancxs. 

SEARCHES.    See  Court  Rolls,  Jooghents,  Register  Acts. 
necessary  to  be  made  before  completing  a  contract,  382 
for  incumbrances,  what  should  be  msde  in  diflerent  cases,  id, 
acU  of  4  &  5  Will.  cSc  M.  c.  20.  and  7  &  8  Will.  3,  under  which  judg- 

meuts  were  docketed,  id, 
for  judgmenls,  decrees,  &c.  where  made,  385 
memoranda  of  judgments,  &c.  to  be  renewed  every  five  years,  387 
crown  debts  since  1838  to  be  found  at  the  Common  Pleas  Office,  389 
under  the  acts  of  1  £c  2  Vict.  c.  110  and  2  Vict.  c.  11 .  .391 
for  crown  debts,  not  confined  to  five  years  as  with  judgments,  392 
for  crown  debts  where  to  be  made,  fees  and  office  hours,  393 
at  the  Insolvent  Debtors'  Office,  400 
at  Bankrupt  Office  for  twelve  months,  id, 
court  rolls,  generally  searched  for  twenty  years,  411 

SECONDARY  EVIDKNCE.    See  Copies,  Evidence. 

SPECIFIC  PERFORMANCE, 

where  one  part  of  the  property  purchased  is  not  complicated  with  the  rest, 

specific  performance  decreed  with,  16 
if  one  part  is  material  to  enjoyment  of  the  rest,  no  specific  performance 

will  be  decreed  to  any  part,  idi 
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STAMP, 

ivhether  re-execution  after  alteration  of  a  deed  renders  a  new  stamp  neces- 
sary, 272 
when  agreements  and  deeds  may  be  stamped  after  executioo,  274 
diflbence  in  penalty  for  stamping  where  there  is  no  stamp  and  where  there 

is  a  wrong  one,  id. 
common  cases  of  mistakes  made  as  to  stamps  in  deeds,  275 
difference  in  the  act  as  to  monies  secured  for  insuring  a  life,  in  a  mortgage, 

and  in  annuity  deeds,  276 
upon  a  lease  where  made  in  consideration  of  a  premium  paid,  282 
if  a  document  is  unstamped,  no  secondary  evidence  can  be  given  of  it,  346 
a  lost  document  may  be  presumed  to  be  stamped,  346,  439 

STATUTE  OF  LIMITATIONS.    See  Limitation. 

STATUTES  AND  RECOGNIZANCES, 
how  evidenced,  320 
msy  be  satisfied  or  released,  and  assigned  to  attend.  321 

SUPERSTITIOUS  USES, 

who  is  entitled  when  such  dispositions  are  void,  260 

SURRENDER.    See  Mkrcer. 

of  superior  lease  not  to  affect  derivative  leases  under  4  Geo.  2,  c.  28.  •  109 
doctnne  of,  veiy  similar  to  merger,  but  surrender  is  generally  efiected  by 

the  act  of  the  parties,  295 
implied  by  acceptance  of  a  new  estate  inconsistent  with  the  old  estate,  296 
of  estates  creating  incumbrances  should  be  made,  433 
presumption  as  to  terms  of  years,  450 

SURRENDER  OF  COPYHOLDS, 

where  no  custom  exists  of  barring  entails,  thev  are  barred  by  surrender,  66 
to  the  uses  of  a  will,  rendered  unnecessary  where  parties  died  after  July, 

1615,  by  the  55  Geo.  3,  c.  192.  .69 
may  by  custom  be  made  out  of  Court,  70 

SURVEYS.    See  Ecclesiastical  Survivs. 


T. 

TENANT  FOR  LIFE.    See  F.8tate  for  Life. 

allowed  to  purchase  the  estate  of  which  he  is  tenant  for  life,  195 
bound  to  keep  down  the  interest  of  a  charge,  223 
entitled  to  the  custody  of  title-deeds,  366 

TENANT  IN  TAIL.    See  Estate  Tail. 
when  charge  paid  off  by,  223 

TENANT  FOR  YEARS.    See  Leaseholds,  Leases. 

TENANTS  BY  ENTIRETIF^.    See  Estates  by  Entireties. 

TENANTS  IN  COMMON. 

where  a  fine  or  recovery  is  levied  or  suffered  by  either  husband  or  vt^ife, 

only  a  motely  afiected,  144 
adverse  possession  may  now  be  presumed  under  the  3  &  4  Will.  4,  c.  27, 

447 

TENURE, 

of  lands  in  England  presumed  to  be  freehold  except  in  Kent,  2^ 
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TERM  OF  YEARS.    See  Leaassoldi,  Prbsumptiok. 
are  cooeidered  tf  pert  of  the  inbertlanee.  116 
owner  maj  declare  that  a  temi  attendant  ahall  be  a  term  in  iToaa,  id, 
created  by  coaniniooerB  under  iocloaare  acta,  hatt  preeediDoe  of  other 

aatatas,  166 
attendant  on  the  inheritance,  rulea  ai  to,  452 

TERRIERS, 

what  they  are,  and  what  is  the  proper  cnatody  of  them,  343 

TIME.    See  Limitihon,  Statuti  of. 
may  be  of  the  esaence  of  the  cootract,  2 
meaning  of  the  word  *'  months/*  id. 
twenty  years  may  cure  many  defects  arinng  from  bicach  of  ti aati  Ice.  197 

TITHE  COMMUTATION  ACT, 

remarks  upon  certain  clauses  in,  1 19 

agreements  may  be  made  that  a  qoantity  of  lead  shall  be  given  for  tithes, 

120 
copy  or  extracts  of  agreement  under,  id. 

parochial  boundaries  may  be  determined  under  thia  act  in  eeftain  cues,  id» 
rent  charges  may  be  apportioned  under  particular  lands,  id. 

T1TH£-FREE  LANDS, 

▼ery  early  title  reonired  to  be  shown,  33 
exemption  to  be  shown,  id, 
lands  having  belonged  to  the  larger  monasteries,  id. 
by  modus,  what  evidence  is  necessary,  36 
composition  real  to  be  proved  bv  the  deed,  36 

whetner  a  la^an  may  prescribe  in  non  dfcimando  without  legard  to  the 
lands  being  originally  exempt,  38 

TITHES, 

prescriptife  payments  and  presumption  of  tHIe  tv,  alMred  by  the  2  &  3 

Will.  4.  c.  100.. 36 
title  to,  should  commence  with  original  grant  or  letters-patent,  108 
right  to  tithes  abolished  by  the  Tithe  CommuUtion  Act,  6  &  7  Will.  4, 

c.  71. .119 
distinction  between  a  portion  and  parcel  of  tithes,  121 
intermediate  title  between  original  grant  and  modern  title  need  not  be  pro- 
duced, 120 
should  be  specified  bv  name  in  finei  and  recoveries,  but  will  pais  in  a  deed 

under  the  word  hereditaments,  121 
will  not  pass  under  a  deacriptioii  of  the  land,  and  all  tpportenanees,  do  not 

meree  in  the  land  prior  to  the  6  &  7  Will*  4,  e«  74.  .id. 
when  sold  as  of  a  certain  annual  value,  must  be  proved  by  terriers,  &c  122 
not  extinguished  under  Inciosure  Act  until  award  executed,  160 
in  lay  hands  are  privileged  as  tithes  in  ecclesiaetical  hands  with  regard  to 

time,  188 
distioction  between  prescription  and  presumption  of  title,  456 
whether  deed  of  severance  from  the  rectory  impropriate  should  be  pro- 
duced, 457 

TnXE.    See  Ab9tract,  Evidincb. 

should  be  investigated  prior  to  offering  property  for  sale,  6 

always  presumed  that  a  vendor  can  make  out  a  gcod  title,  8 

right  ot  property  and  present  possession  should  be  shown  to  be  in  the 

purcnaser,  id, 
but  estate  at  time  of  sale  need  not  be  vested  in  the.parchaaer9  9 
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TITLE— continued. 

but  Tendor  may  be  sometimes  called  on  to  vest  the  estate  in  himself  before 
he  conveys,  but  this  was  not  always  desirable,  9 

tithes,  quit  lents,  and  land  tax,  not  deemed  incumbrances  apon,  10 

difTerence  whether  to  be  made  in  evidence  upon  a  purchase  or  a  mort- 
gage, 18 

purchaser  may  recover  the  expense  of  investigating,  when  vendor  cannot 
make  a  ^ood  title,  19 

reference  of  title  to  the  Master,  when  made,  21 

vendor  may  be  compelled  to  produce  all  deeds,  papers,  &c.  uptfb  a  refer- 
ence to  the  Master  as  to,  22 

purchaser  should  be  careful  not  to  waive  objections  as  to  title,  while  it  is 
under  consideration,  24 

courts  of  law  will  take  notice  of  equitable  objections,  20 

usually  carried  back  sixty  years,  26 

undisturbed  possession  may  form  a  title  without  any  deeds,  id» 

forty  years'  title  not  sufficient,  27 

should  not  be  carried  back  tod  far,  id, 

what  instruments  best  form  the  root  of  a,  29 

titles  under  the  crown  should  commence  with  the  crown  grant,  31 

titles  under  some  acts  of  parliament,  as  land  tax  acts,  exempt  vendors  from 
necessity  of  making  a  sixty  years*  title,  40 

vendors  sometimes  required  to  produce  all  the  title  deeds  in  his  pooessioo, 
but  not  to  abstract  them,  41 

depending  upon  destruction  of  contingent  estates  is  marketable,  59 

title  to  be  piodooed  upon  sale  of  leaseholds,  87 

generally  the  lessor's  title  should  be  shown,  88 

not  where  held  under  a  bishop  or  well  known  corporation,  89 

where  the  purchaser  is  precluded  from  requiring  the  freehold  title,  if  he 
can  show  that  the  utle  is  imperfect,  he  may  refuse  to  complete,  90 

equitable,  not  marketable  without  the  legal  estate,  129 

considered  in  reference  to  the  extent  of  ownership,  138 

double  titles  required,  in  what  cases,  148 

made  in  pursuance  of  order  of  Court  of  Chancery,  176 

Sractice  as  to  opening  biddings  on  a  sale,  id. 
oubts  on,  with  reference  to  time  elapsed,  and  the  Statute  of  Limitations, 
178 

sixty  years  is  still  the  common  period  for  showing,  id, 

reasons  for  the  rule  of  a  sixty  years*  title,  179 

case  before  the  Vice-Chancellor  where  a  forty  years*  title  was  shown  but 
not  admitted,  id, 

should  never  begin  with  the  possession  of  the  present  owner,  180 

length  of  time  for  which  title  is  to  be  shown  often  varied  by  conditions  of 
sale  and  agreement  for  purchase,  id. 

case  before  Loitl  Chancellor  Brougham,  1832,  as  to  sixty  years'  title,  180 

old  law  under  the  former  Statutes  of  Limitation,  183 

the  crown  and  ecclesiastical  persons  and  property  not  within  these  Statutes 
of  Limitation,  id. 

some  actions  not  withiu  the  n^w  Statute  of  Limitations,  184 

right  of  entry  sometimes  lost  by  a  descent  cast,  id, 

vendor  must  make  out  the  best  he  can,  and  if  net  satisfactory,  the  pur- 
chaser may  move  to  rescind  the  contract,  198 

loss  of  deed  of  original  lease  will  not  make  it  unmarketable,  201 

loss  of  lease  for  a  year  not  important  after  twenty  years,  id, 

loss  of  marriage  articles,  difficulties  arising  from,  id. 

where  one  assumes  to  act  as  trustee  or  executor,  not  being  such,  the  title 
becomes  doubtful,  204 

right  ol  pre-emption  may  be  waived  after  twenty  yeari,  id, 

under  tortious  conveyances,  209 
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TITLE- -e»fi<tNii«i^. 

founded  00  pedwrees  tod  detcenu,  211 

where  DO  valid  discharge  can  be  ^veo,  tide  ii  objectionable,  345 

when  legal  estate  is  outstanding,  investigation  of  two  inheritances  is  often 
requisite,  2.M) 

property  stated  by  contract  to  be  of  a  certain  annual  value,  it  must  be 
proved,  262 

derivative  estate,  how  affected  when  original  estate  is  determined,  293 

loss  of  an  important  deed  renders  a  title  unmarketable,  346 

sbotld  be  investigated  before  sale  by  a  vendor,  378 

twenty  years  will  not  give  a  marketable  title,  although  it  may  give  a  pre- 
sumptive title,  469 

depending  on  the  presumed  satisfaction  of  a  charge,  is  not  marketaUet  470 

HTLES  OF  HONOUR  AND  DIGNITY, 
not  within  the  Statutes  of  Limitation,  188 

TITLE  DEEDS, 

where  to  be  produced,  1 
.   when  the  purchaser's  solicitor  should  himself  compare  the  abstivct,  and 

when  employ  an  sgent,  5 
vendor  cannot  refer  the  purchaser  to  any  place  where  the  deeds  are,  id, 
vendor  required  to  answer  whether  he  has  produced  all  the  deeds  in  his 

possession,  41 
not  bound  to  abitract  all  early  deeds,  42 
the  want  of,  would  not  now  form  an  objection  to  a  title,  26,  211 
where  destroyed  after  the  abstract  has  been  examined,  tlM  title  cannot 

be  marketable,  349 
owner  of  property  and  tenant  for  life  entitled  to  ciutody  of,  366 
who  should  covenant  to  produce,  when  property  is  in  settlement,  368 
in  what  cases  a  vendor  may  retain  them,  370 
production  of,  may  be  enforced  by  bill  in  equity,  430 

TORTIOUS  CONVEYANCES, 
titles  under,  209,210 

TREASON.    See  Attainder,  Forfeitvre. 

TRUST.    SeeTRusTKfis. 

power  of  devising  trust  estates,  257 

where  levied  to  several,  and  the  heirs  of  the  survivor,  id. 

diiTereoce  between  power  and  trust,  where  sale  is  to  be  made  to  supply  a 

deficiency,  238 
when  trust  estates  pass  under  a  devise,  246 
implied  as  well  as  constructive  trusts  are  within  the  4  &  5  Will,  4,  c.  23, 

248 
cannot  vest  in  one  as  trustee  against  his  consent,  except  as  heir,  id, 
conveyance  of  trust  property  to  new  trustees,  several  modes  of,  according 

to  the  nature  of  it,  252 
often  assigned  or  conveyed  by  indorsement,  253 
estate  to  trustees  to  preserve,  is  a  vested  estate,  256 
liable  to  judgments  under  1  &  2  Vict.  c.  110..  320 
when  executory,  may  be  carried  into  effect  differently  according  to  the 

nature  of  the  instrument,  415 

TRUSTEE.     Sec  Trust. 

devise  of  the  legal  estate  by,  130 

case  of  trustee  m  possession  claiming  against  etstui  ifue  (rial,  192 

may  buy  from  his  cttttii  que  fruit  umler  certain  circumstances,  195,  420 
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TRUSTEE— eonttnutfd. 

when  one  assumes  to  act  as  such  without  real  right,  the  title  becomes  sub- 
ject to  doubt,  204 

appointment  of,  how  to  be  made,  237 

woo  is  an  assignee  of  a  trust  estate,  238 

when  all  should  join,  id, 

when  authorized  to  give  discharges  for  mortgage  monies,  242 

investment  of  the  trust  monies,  when  it  may  be  made  to  save  responsibility 
of,  243 

power  to  give  receipts  ofteo  implied,  id, 

but  not  where  parties  entitled  are  few  in  number,  244 

where  no  valid  discharge  can  be  given,  the  title  is  objectionable,  245 

declining  to  act,  should  renouoce  from  the  beginning,  248 

should  not  decline  to  sign  a  formal  renunciation,  249 

whether  he  may  begin  to  act  at  any  time,  if  he  has  not  renounced,  qu.  id. 

how  appointed  under  powers  in  deeds,  251 

what  constitutes  breach  of  trust  in,  252 

bankruptcy  of,  constitutes  unfitness  to  act,  id, 

appointment  of,  often  indorsed  on  deed,  253 

not  desirable  to  have  a  sole  trustee,  id, 

not  compellable  always  to  sell  by  public  auction,  id, 

should  not  be  changed,  in  order  to  carry  out  some  breach  of  trust,  422 

TURNPIKE  ACT,  GENERAL, 
sales  and  conveyances  under,  172 

powers  of  disposing  of  lands  not  required  for  the  purposes  of  the  act,  173 
money  borrowed  on  security  of  turnpike  tolls,  id, 
orders  and  proceedings  under,  entered  in  a  book  and  kept  by  the  clerk,  are 

evidence,  id, 
in  purchases  made  for  roads,  mines  are  reserved  to  owners,  174 


U. 

UNDER-LEASE, 

undei'-lessee  has  notice  of  contents  of  original  lease,  90 

if  a  lease  purchased  turn  out  to  be  an  undei 'lease,  and  subject  to  a  larger 

rent,  contract  may  be  avoided,  91 
what  is  evidence  of  a  rent  being  apportioned,  92 
when  purchased  by  the  freeholder,  what  precautions  necessary,  93 
when  surrendered  for  the  purpose  of  renewal,  are  not  extinguished  under 

4  Geo.  2,  c.  28 . .  id, 

C reserved,  although  superior  lease  surrendered  to  be  renewed,  109 
ow  afiected,  when  the  original  estate  is  determined,  293 

USES.    See  Dksds,  Fines. 

conveyances  of  property  to  the  uses  of  a  settlement  vary  according  to  the 

intention  of  the  parties,  whether  to  vest  or  not  to  vest  the  legal  estate, 

262 
revocation  of  old  uses  may  be  implied  from  the  appointment  or  declaration 

of  new  uses,  292 
power  to  sell,  upon  other  lands  being  settled  to  the  same  uses,  tW. 
mtention  will  often  govern  the  limitation  of  a  use,  303 
first  use  under  a  fine  and  deed  is  executed,  id, 

VSVKT, 

sometimes  in  the  nature  of  an  improved  rent,  1 1 1 
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VENDOR.    See  Abstkact,  Evidencb,  Porcbaier,  Titls.  * 

soroetiiDes  required  to  produce  all  early  deeds  in  his  possession,  41. 
should  not  keep  beck  from  purchaser  what  would  senously  aflect  the  value 

of  the  pro]>ertv,  42 
sometinea  reauired  to  reveal  what  had  better  be  kept  secret,  idr 
should  not,  where  leaseholds  are  sold  by  ezecutore,  apprise  the  purchaser 

that  debts  are  all  paid,  43 
legal  estate  does  not  now  descend  on  the  heir  after  contract  to  sell,  1$0 
conpeUable  to  procure  documents  to  authenticate  abstract,  to  which  the 

purchaier  may  become  entitled,  325 

VOLUNTARY  CONVEYANCE, 

volunteer  under  only  an  equitable  title  is  subject  to  all  oth^r  eanities,  132 
may  become  a  valid  deed  in  the  hands  of  a  purchaser'  for  value  from  a 

volunteer,  270 
what  considerations  save  a  deed  from  being  voluntary,  id. 


W. 

WARRANTY.    See  Ezcbangb. 

WARRANT  OF  ATTORNEY, 

may  be  a  charge  on  a  church  living,  259 
what  it  is  notice  of,  417 

WASTE.    See  Inclosure. 

WAY.    See  Road. 

right  of,  cannot  be  established  as  aeainst  a  purchaser,  by  showing  its  exist- 
ence only  for  twenty  years  and  upwards,  39 
may  arise  by  grant  express  or  implied,  only  prescriptive,  125 
right  of,  for  twenty  years,  under  2  &  3  Will.  4,  c.  71 . .  126 
may  be  lost  by  non-user,  even  of  two  or  three  years,  463 
public  rights  not  so  easily  concluded  as  private  rights,  t^. 

WILLS, 

act  of  1  Vict.  c.  26,  allows  devises  of  copyhold  and  customary  lands  to  be 
made,  72 

of  copyholds  are  to  be  entered  on  the  court  rolls,  id, 

no  person  under  twenty-one  years  to  make  a  will,  id. 

appointments  made  by  will  are  to  be  executed  as  common  wills,  id. 

a  general  devise  may  include  copj^holds  and  leaseholds,  73 

gifts  to  attesting  witnesses  are  void,  id. 

words  in  a  will  '*  dying  without  issue)"  how  to  be  construed,  id. 

now  revoked  by  marriage,  id. 

effect  of  words,  in  case  he  should  die  without  issue,  75 

revocation  of,  as  pointed  out  by  the  late  act,  id. 

patent  and  latent  ambiguities  in,  id. 

reference  to  a  testator's  circumstances  to  explain  a  devise,  has  been  some- 
times allowed,  76 

difference  in  this  respect  as  to  personalty,  id. 

parol  evidence  as  to  the  testator  s  intention,  in  regard  to  the  executor*s  right 
to  the  residue,  the  identity,  and  legitimacy  of  certain  parties,  77 

inoperative  devises  may  be  supported  as  against  the  heir  by  cases  of  elec- 
tion, 78, 204  • 

where  a  devisee  attests  a  will  as  witness,  205 


r 
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WILLS — ecniinutd, 

what  may  be  devised  under  the  iate  AVills  Act,  290 

probates  of,  and  administrations,  often  granted  by  the  wrong  court,  233 

distinction  Between  validity  pf  prerogative  and  consistory  grants,  id, 

the  whole  will  should  be  seen,  246 

of  real  estate,  not  required  to  be  proved,  312 

copy  of  the  ledger  hook  is  evidence;  313 

if  several  testamentary  papers,  the  Court  out  of  which  probate  issues  de* 

cides  which  shall  be  proved,  id. 
Courts  of  Equity  decide  upon  which  shall  have  efiect,  314 
attestation  of,  under  1  &  2  Vict.  c.  26 ..id, 
whether  idiots  and  lunatics  may  be  witnesses  of,  314 
revocation  of,  315 

under  the  1  Vict  c<  26,  are  to  be  entered  on  the  court  rolls,  as  to  copy- 
holds, 412 

WINDOWS.    See  Lights. 

WORDS.    See  Construction. 
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